CASES 


ARGUED AND DETERMINED 

IN THB 

Court of KING’S BENCH, 

IN 

Michaelmas Term, 

III I lie Second Year of the Reign of George IV.* 


Vernon against Smith. 

^'OVENAXT by the assignee of the lessor against the 
lessee. The declaration stated, that one J. Ilancr, 
the lessor, before the time of making the lease, was law¬ 
fully possessed of the tenements and premises for tlie 
residue and remainder of a certain term of years, whereof 
seven years were then unexpired; which tenements and 
prmises, with the appurtenances, ^en were^ and thence 
hitherto have been, and still are, situate within the weekly 
b'lls of mortality mentioned in the 14 G. S. c. 78.; and 
licing so possessed thereof, he, the said J. Haticc, by in¬ 
denture, demised and leased to the defendant the tene¬ 
ments and premises, with tlic appurtenances, habcndoin, 
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ism* seven ^'oars, at a ct'ruiin rent ilierciii ineiilioneil ; 

cxivenanted l>y the defendant that he slioiild aiiif woiiltl 

^ftut (brthv^itliy at his own cxpcncc, and from time to time 

SsitTifs ^ 

the term, insure in some of the public iiluces iii 
Jjmtlon or JVesfmtiiit/cr, for the purpose of insuring 
liouscs from casualties by fire, the messuage, ilwelling- 
house, coach-house, stable, and premises ther<-by de- 
miseil, or thereafter to be ereeteil and buill thereon, to 
the amount of SOO/., in the joint nnnies of the ilefendant, 
his executors, adniinistrators, <ir assigns, and of JttifuTf 
Sftmc, the ground landlord ^if the )iremiscs, his heirs or 
assigns; and should and would, at the rei]ucst of / laurr, 
or pl‘ the ground landlord, their heirs or assigns, pro¬ 
duce the policy and receipts for such insurance. 'I'lie 
declaration set out the proviso in the lease lt)r re-entry, 
on breach of any of the covenants. It then stated the 
defendant’s entry into the premises, and that, after the 
making of the indenture, the term was assigned Ity 
Hance to the plaint ill'. 'I'he breach assigiUHl was, 
that the defendant diil not insure. The second count 
stated, that, before the making of the demise to 
the defendant, in the first count nieiitioned, and also 
before and at the lime of the making of the demise 
thercinafler mentioned, Jtfjbcrl Slotu- was seised in fee of 
and in the said demised tenements, and by a certain in¬ 
denture demised die same to 2f. Ilancc, liabc-iuluiii, for 
85 years and six months; and that Haiiee, by that 
indenture, covenanted to inspre the premises from fire, to 
the amount of tliree-iburths of the value thereof, in the 
joint names of himself and widi a proviso for re¬ 

entry, in case of non-performance of the covenants. It 
then stated, that three-fourths of the value of the pre¬ 
mises amounted to 80(^, and that, by reason of the said 
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ticmiscd premises remaining uninsured^ Siotic broaglit 
an action of ejectment for the forfeiture, and the plaintiff 
was forced to jiay the costs to him, amounting to 5()0/., 
anil also to sustain his own costs, amounting to 1000/. 
Rreach, that the defendant had not kept the covenant 
mode h}’ him, os stated in the first count. To this de> 
clnration there was a general demurrer and joinder. 

(onriff/, in siipjiort ol‘ the (icnmrrcr. The assignee of 
the les-or caniuit maintain this action, because the cove* 
nnnt to insure against casualties by fire is a mere per¬ 
sonal covenant. Covenants which run with the land 
must Ih* such as afiect the land itself, and not the ft)l- 
lateral interest of the lessor. The rule upon this sub¬ 
ject is accurately laid down in Spcnctr^a case («), Balh/ v. 
JVrlls (/*)♦ >nid y’Af Maifor of Cuv^lcton v. Patfison. (r) 
In Sj)etictr'<i c.ase it is expressly staled, that a covenant 
to pay a collateral sum to the lessor or a stranger 
shall not bind the Assignee; because it is merely col¬ 
lateral, and in no manner touches or concerns the thing 
demised. By the coi’cnant to insure, the lessee threes 
to pay an annual sum to a stranger ; in consideration of 
which that stranger is to pay to the lessee a certain 
stipulated sum, in ease the premises should be injured 
by fire. There is not any stipulation that that sum, 
when recovered, shall be laid out upon the land, and 
the tenant may therefore apply it to any other purpose. 
The covenant does not, therefore, in any respect afiect 
the nature, quality, or value of the thing demised, indc- 
lYcndcntly of collateral circumstances, and therefore is 
not a covenant which passes to the :issignce. Secondly, 
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the nature of the fovciiant cannot l»c alicrotl l»y the 
provisions of the 14 Ci. it. c. 7*% s. 8^., which apply 
only to the case where an insurance has actually Ikicii 
made, and does not go to regulate the covenants Itc- 
tweeii lessor and lessee. No insurance having lH*en 
made in this case, it docs not fall within the statute. 
Thirdly, the statute only enables the directors of the 
comi-KUiy, upon the rc(|ucst of the persons interested in 
the houses damaged by fire, or ti|>on any ground of 
suspicion that the persons insured had lu'cn guilty of 
fraud, or of wilfully setting tlieir houses on fire, to cause 
the insurance money to be expended in rebuilding the 
pretnises. Now, as it appears from the preamble of the 
clause that the object w'as to prevent frautluleiU in¬ 
surances, the poiver of the directors so to apply' the 
money ought to be restrained to such castes only. Nor 
does it apply to a cast* where the money has been 
disposed of among the contending parties previously to 
the application t>f the parties interesU*i!. I'he statute, 
tlierefore, is not absolutel/ directory that the money 
recovered shall at all events Ik' luiil out on the premises, 
and, consequently, it docs not alter the situation of tin* 
defendant in this case. 

Chitty, contra. The lessee having covenantcil to cause 
the insurance to lx* effected in the joint names of U*e 
ground landlord and himself could not, in the event of 
his having effected such an insurance, and a loss having 
afterwards occurred, have received the money without 
the consent of such landlord, and a court of c(|uity 
would have directed the money to be laid out in rebuiltl- 
ing or repairing the premises. The interest of the land¬ 
lord is materially varied by the circumstance of the 
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lessee being bound to insure: for the rent reserved is 1821. 
decreased, in proportion to the amount of the annual . . 

* VnKON 

premium paid, and the assignee of the lessor would take agom$t 

• • « siias 

the premises at an iiicrcoHeu rent^ unless the lessee liad 
covenanted to insure. The covenant, therefore, to insure 
ufTects the nature, (|uality, or value of the thing demised, 
and, tlierefore, is a covenant which runs with the land; 
and it is quite clear, that, by the provisions of the 
M G. 3. c. 7S. s. 83., tlic covenant to insure, in the 
present csise, becomes, by operation of law, a covenant 
to lay out the money recovored in rebuilding the pre¬ 
mises, at the retjuest of the lessor; for the enacting part 
of the clause does not confine the power of thc^di- 
ri‘ctor» to lay out the money to cases of fraud, but is in 
the alternative, and enables them so to do in any case, 
u]Hin the reejuest i»f the party intcrcated. Coupling, 
therefore, the covenant with the statute, it is, in cilect, 
a covenant to lay out the money recovercti in rcbtiihling 
the pi'cmiscs, in case the h*ssor ritpiircs it; and that 
being so, it is cleiirly a covenant which rcs{K>cts the 
thing demised, and thereibre pusses to the assignee. 

AiiBovr C'. J. It is not necessary, on the present 
occasion, to give any opinion on the efiect of a covenant 
to insure jiremises situate without the limits inciitioncd 
inutile l-lCmi. 3. r. 78. These premises lying within 
tiiost* limits, the effect of that statute is, to enable the 
landlord, by application to die governors or directors of 
the insurance office, to have the sum insured laid out in 
rebuilding the premises. Now, a covenant to lay out a 
given sum of money in rebuilding or repairing the pre¬ 
mises, in case of damage by fire, would clearly Ik' a 
covenant running with the land; tliat is, such a covenant 
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as would be binding on the assignee of the lessee^ and 
which the assignee of die lessor might enforce. Here 
the defendant does not covenant expressly in those 
words, but only that he will provide the means of having 
800/. ready to bo laid out in rebuilding the premises in 
case of fire. But, connecting that covenant with the 
act of parliament, the landlord has a right to say, that 
the money, when recovered, shall be so laid out. It is, 
therefore, as compulsory on the tenant to have the 
money laid out in rebuilding, and as beneficial for the 
landlord as if the tenant U/ld expressly covenanted that 
he would lay out the money he received in respect of the 
pq|icy upoii the premises. For diese reasons, 1 think 
that this is a covenant running with the land, for the 
breach of which the assignee of the lessor may sue; and, 
consequently, there must be judgment for the plaintiff'. 

Baylev J. 1 am clearly of opinion, that the assignee 
of the reversion is entiUed to sue upon the covenant in 
question. The rule is, that if the covenant rcs|iect the 
thing demised, and be co-extensivc with the estate of 
the person to arhom it is made, and be made witli him 
and his assigns, it passes to his assignee. The only 
question in this cose is, docs this covenant respect the 
thing demised ? It is a covenant to insure the premises 
against damage by .fire. By the operation of tlie 
14 Geo. 3. c. 78. s. 8,i., the efl'ect of that insurance is 
not merely to put into the pocket of the person eficctiiig 
it, in case of loss, tlie amount of the money insured, 
but to entitle the owner of the estate to have that money 
laid out on the land; and if* such be the effect of the 
covenant, it docs affect tlie thing demised, as much as a 
covenant to repair or rebuild, in case of damage by fire. 
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1 tliiiik, thorcfurc, that Uicrc muiit be judgment for the 1821. 
ulaiiitii!’. —— 

VUMON 

agahut 

tloLnovn J. 1 am of the sonic opinion. If the 
covenant to insure to the amount of hUO/.y in case of 
lire, could lie' consiilered ns a covenant to pay a col¬ 
lateral sum to tlie lessor, the present action could nut be 
supfiortcd; but, taking that covenant together with the 
stat. 14 G. .3. c. 78. s. H j., 1 think that the sum insured 
is not to be consiilered as a collaternl sum, but as a sum 
which, iiy o)H.‘raliuii of law^ must be luitl out upon Uic 
preiiiises. It is, therefore, a covenant to do a matter 
which concerns the land, and falls within the rule^laid 
down in case, and by Lord Chief Justice 

IVilmut in lialltj v. IVdb. lie there lays it down 
thus; ** Covenants in leases, extending to a thing * in 
esse,’ parcel of the demise, run w'ith the land, and bind 
the assignee, thouj^i he lie not named, as to repair, ilcc. 

And if they relate to a thing not * in esse,’ but yet the 
thing to lie ilone is upon the laud deiniscxl, us to build a 
new house or wall, the assignees, if named, are bound by 
the covenants; but if they in no manner touch or con¬ 
cern the thing demised, os to build a house on other 
land, or to pay a collateral sum to the lessor, tlie as¬ 
signee, though nained, is not bound by such covenants; 

or if the lease is of sheep or otiier {K*rson:d goods, the 

• 

assignee, though named, is not bound by any covenant 
concerning them. The ^ reasons why the assignees, 
though iiameil, arc not boiiiid in the two lost cases, are 
not the same. In the first case, it is because the thing 
covciumtcd to be done has not the least reference to the 
thing dcmiscil; it is a substantive^ independent agree¬ 
ment, not * ifuodaiii modo^’ but * nullo modi^’ uiiiicxed 
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1821. or qppurtenant to the thing leased. In the ease of the 

VsiiMw mere personalty* the covenant d<^ concern and touch 

the»thuis demised; for it is to restore it or Uie value at 
Sunil. ” 

the end of the term; but it doth not bind the assignee* 
because there is no privity, as there is in the case of a 
realty between the lessor and lessee and his assigns, in 
respect of the reversion: it is merely collateral in one 
case; in the other it is not collateral, but they arc total 
strangers to one another, witliout any line or Uircad to 
unite and tie them together, and to constitute that privity 
which must subsist betweei^^ebtor and creditor to sup> 
port an action.” And in page 346., after citing several 
cas^ from which he deduces the principle hud down, 
he says, ** All these cases clearly prove, that * inherent* 
covenants, and such as tend to the support and mainte¬ 
nance of the thing demised, where assigns arc expressly 
menUoned, follow the reveraon and the lease, let them 
go where they wilL’* In the present covenant, assigns 
are expressly included; and, inasmuch as the perform¬ 
ance of the covenant would, in the event of the premises 
being destroyed or injured by fire, tend to the support 
and maintenance of the thing demised, I am of opinion, 
that it falls within the rule laid down by Lord C. J. 
JVilmot, and, consequently, that there must be judgment 
for the plaintiff. 

Best J. It has been argued, from the preamble to 
the 83d section of the 14 G. 3. c. 78., that Uiis pro¬ 
vision of the statute only applies to cases where fraud 
is suspected. But the enacting part of the clause goes 
beyond the mischief mentioned in the preamble, aiul is 
large enough to embrace this case. For, under the 
first branch of it, where the owner of the building re¬ 
quests 
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(fucsts the insurance company so to apply the money, 
no suspicion of fraud is necessary to make such request 
compulsory on tlic directors. Within the district, there¬ 
fore, to which the building act applies, this covenant 
provides a fund for the rebuilding of the premises, which 
tlic owner has a right to requii^ shall be applied to 
that purpose} and then it is clear, that the assignee 
has a direct interest in having the insurance kq>t up. 
But I think, also, tliat if the premises were in any other 
part of the kingdom, this would be a covenant that 
would pass to an assignee. !i^ covenant in a lease whidi 
the covenantee cannot, after his assignment, take advan¬ 
tage of, and which is beneficial to the assignee as suf^ 
will go with the estate assigned. If this were not the 
law, the tenant would hold the estate discharged from 
the performance of one of the conditions on which it 
was granted to him. The original covenantee could 
not avail himself of this covenant; he sustiuns no loss 
by the destruction of the buildings, and therefore has 
no interest to have them insured. In The Sadler^ Com¬ 
pany V. Badc(Kk{a), Lord Hardwick says, that Lord 
Chancellor A'tVig, in the case of Lynch v. Dayrdl^ held, 
that a person who had ossi^ed his interest in a house 
before the fire hapjiened which consumed it, had no 
right to the money under tlic policy. I cannot say 
whether a court oi' e(}uity would'take any steps to se¬ 
cure the application of the mone}' insured for tlie be¬ 
nefit of the estate. 1 presume, that if a court of equity 
would assist a covenantee to have the money recovered 
under the {lolicy by his tenant expended on Uic estate, 
it would render the same assistance to an assignee. 


(<i) 3 AlltytUf 577. 
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If a court of equity will not interfere, dther for the one 
or the other, still Uiis covenant is as beneficial to an 
assignee as it was to the covenantee. It secures to tlic 
tenant the meiuis of performing his covenant, nnil to the 
landlord, a solvent instead of a ruined tenant. It is a 
covenant bendicial to the owner of the estate, and to 
no one but the owner of the estate; and therefore may 
be said to be bcrie/lcial to the cstalCf and so directly 
within die princifde on which covenants arc made to run 
with the land. At the time that the 82 Hen. s. c. 8-f. 
was passed, an immense /Quantity of land passed from 
the dissolved monasteries to the king, and from the king 
tq the most favoured and powerful of his subjects. 
Much of this land was on lease, and both the king luid 
his parliament must have been anxious that the as> 
signees of the reversion, should be in as good a situation 
as the lessors were. This statute expressly enacts, ** that 
grantees of estates shall have and enjoy the like advan¬ 
tages against lessees, their executors, &c., by entry lor 
non-payment of rent, or for doing of waste or oUier 
forfeiture; and the same benefit and remedy by action 
for not performing of other conditions, covenants, or 
agreements, as the lessors or grantors tliemselves might 
have hod.** Lord Cote {Co, Litt. 215.6.) limits the 
operation of these general words to ** suck conditions 
as are incident to the reverskm as rent, or for the be¬ 
nefit of the estate.” He adds, that the statute docs not 
extend to covenants for. payment of a sum in gross, 
delivery of com, wood, or the like.” A sum in gross is 

ill the nature of a fine which bdongs to the lessor, ami 

• 

can never be intended for an assignee. By the de« 
liveries of corn and wood were meant deliveries of tliose 
articles at the mansion-house of tlie lessor, and not 
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rents payable in corn or wood, without any stipulation 
as to the place where the articles were to be delivered. 
These deliveries at the mansion-house were inconsider¬ 
able in value, and would be of no use to the assignee, 
unless he became the assignee of the mansion as well as 
the farm. In 5 CokCf 18., it is siud, ** that the 32 H, 8. 
was resolved to extend to covenants which touch or 
concern the thing demised, and not to collateral co¬ 
venants.** In Sjicticer*u coh^ Moores 159., the same 
doctrine is laid down in the same terms; and this case 
is put by Gouv/y J., and ^icntcd to by all the Judges 
and Serjeants, “ that a covenant that a lessor will, at 
the end of the term, grant another lease runs with the 
land.*’ The covenant lunre mentioned is not benefidal to 
the estate granted, in the strict sense of the words, be¬ 
cause it has no cflcct until that estate is at an end, but 
it is beneiicial to the owner, as aisner^ and to no other 
lierson. By the terms collateral couatants^ which do not 
pass to the assignee, arc meant such as arc beneficial to 
tlic lessor, without regard to his continuing the owner 
of the estate. This principle will reconcile all the cases. 
In WM V. ItusseU (or). Lord Ken^u cemsiders grantees 
or assignees to stand in the same situation, and to have 
the same remedy against the lessees, as heirs at law of 
individuals, or successors in the case of coiporations, had 
bcjbre the statute. Fur these reasons, 1 am of opinion 
that tlie plaintiff is entitled to judgment. 

* Judgment fur the plaintifi'. 
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Monday, Westcott asahist Hodges. 

Odokr 3Sd. 


A., B., ^ C. »T'HE declaration, after statinir the ap{M>iiitiiu*iit ot the- 
entered into m J|, , n . 

bond to the defendant to be a subdistributor tii stanipis aiiegcu 

t^o^wiiidi that, ** in consideration that the plaintifl', at the request 

of the defendant, would execute a certain writing 4ihli- 


tor of ettunp*. 
ahould well and 
truly account 
for oil atamped 
vellum whi(fo 
he ahould re¬ 
ceive, and 
ahould pay to 
the commu- 
skmers the du¬ 
ties payable for 
such stamfftd 
vellum; and 
alao tlie price 
of such vellum, 
together with 
all monies 
which he diould 
raceire on ac- 
coum of the 
duties on per¬ 
sonal legacies 
and stage¬ 
coaches. A,, 
as subdistri- 
butor, becomes 
indebted to the 
king in a cer¬ 
tain sum, and 
afterwards In¬ 
comes bank¬ 
rupt. and ob¬ 
tains hiscertid. 
cate. A Ki. fa. 
having after¬ 
wards issued 
Upon the bond, 
JV., one of the 
sureties, paid 
a sum of mo- 


gatory to his majesty, in the sum of AtHtf., as a security 
for the defendant, and wi^ a condition, that the de¬ 
fendant should account for all veliiim, parchment, ilcc. 
h^ defendant, promised to save and IcM'p plaintifl' 
harmless mid indemnified from all damages, costs, &c. 
that he should sustain in consequence of the plaintiff's 
executing the writing obligatory, or by reason of the 
defendant’s breach of the condition thereof.” Aver¬ 
ment, that the plaintiff cxccutcii the bond; that defeiul- 
ant having broken the condition, and the bund having 
thereby become forfeited to the king, a scire facias 
issued against the plaintiff and defendant, and one 
C. and that such proceedings were thereu]x>n hod; 
that tlic plaintiff, to avoid paying the .lOf)/. due on the 
bond, was forcetl to pay 501. to compromise tlie suit, 
and also 6If. Is. iid. for his costs, charges, and cxpenccs. 
Pica, that, before tlfc coinnicnceinent of this suit, di'- 
fendant became bankrupt, and that the cause of action 
accrued b^orc his bankruptcy. 

The cause was trial before Graham Baron at the 
Hants Summer assixes, iSlif, when a verdict was found 


noy to compronuM the suit, and a ceitain other sum in liefending tlie same; Held, 
in an action brought hy tlie surety to recover tliesc sums from tlie liaiikiupi. that .1. 
was a |ierson “ surety far, or liahie for, a delit" uf the iMiikrupt, within the uieaiiiiig of tlie 
■t:t f;. 5. c. I HI. 1 . 8. ; and, coiisei|ueiitiy, that the latter was prouxted by his eeruikatr ; 
Held, also, that the general plea of biuikru|ih‘y was well pleaded. 


fill 
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for t)ic plaintiff*, subject to the <^inion of tlie Court on 
the following ease. 

The defendant having been appointed subdistributor 
of stain}>K for the town of in the county of 

Siniihamjtfatiy he, together with the pidntifi* and one 
Finch, ns his sureties, on the 6th Febrtuxrjf, 1812, entered 
into a joint and several Imiid for 500/. to his majesty; 
the coiulition of which was, that if the defendant should 
well and truly account for all vellum, &c., dul^' stamped, 
which he should receive from the commissioners or head 
ilistributor of stam|is, and for all sums of money which 
he should receive on account of the duties on personal 
legacies and stage-coaches, and should pay to suoli 
coininissioner< or head distributor the duties payable 
for such stamped vellum, &c., and also the price of 
such vellum, &c., and the duties received by him in 
respect of [icrsonal legacies and stage-coaches; then the 
obligation to be void. In December, 1813, the defend¬ 
ant duly rendered to the head distributor of stamps an 
account of the money due from him as subdistributor, 
by which he made himself debtor for SOI/. In March, 
1814, he was declared a bankrupt; and the plaintiff* and 
one Corbin were appointed assignees, but no dividend 
has yet been made: He obtained his certificate on the 
23d of May, 1814. In June, 1815, a scire facias issued 
against all the parties to the bonS, at the suit of the 
king; and the plaintiff*, on the 15tli Nbi-etnber, 1817, 
paid tlie sum of .'itV. to compromise that suit. The 
costs of defending the suit amounted to 61/. Is. 9t/. For 
these sums the present actiqn w'os brought. 

JS. JLavres, for the plaintiff*, made two points; first, that 
the statute of the 49 G. 3. c. 121. s, 8. must be s{icciaily 
pleaded, and could nut be given in evidence under the 


13 

1821. 

Wmreon 

aganM 

Hopast. 



1821. 


li 


CASES IS MICHAELMAS TERM 


Wsmcon 

agfinit 

Haoan. 


general pica €»f bankruptcy, given by stat. 3 (i. 2. r. :m». 
5. 7. Sfedman v. Martinnant. (/r) . And nlthough in 
chat case the immediate ptunt in judgment was, whether 
defence given by the 49 G. 3. was available under the 
general issue; yet it appears, by a subsequent report of 
the case that the defendant, in consequence of the 
decision of tlie Court upon the |)oint of pleading, nftcr> 
wards pleaded a special plea of bankruptcy. It was 
quite incongruous for the defendant to plead, that the 
cause of action accrued before tlic bankruptcy, wht'u 
he meant to rely on a particular statute, applicable only 
to the case of its having accnicd after the bankruptcy. 
Ahd such form of pleading would mislead the plaint ifl^ 
instead of giving him any idea of the true nature of the 
defence. The words of the statute are, that the bank¬ 
rupt should be discharged of all demands in like manner, 
to all intents and purposes, as if the surety had been a 
creditor before the bankruptcy; but it does not give 
any precise form of plea, mucli less docfs it require the 
same form of plea as is git en by the stat. 3 G, 2. c. 30. 
s, 7. Secondly, the bond is, in its nature, wholly in¬ 
capable of valuation; and tiiurcforc not provcablc under 
the commission. The Overseers of St. Martin v. IVar- 
ren, (c) It is a bond for the performance of several 
things, the non-performance of wliich would only 
entitle the plaintiff to unliquidated damages; and it 
cannot be treated as a divisible bond, so as to allow it 
to he proved under the cofrimission for damages arising 
by the breach of one part of the condition, leaving the 
bond still in force as to the n^iduc. Tat/lor v. Voting, (d) 


(a) IS Ea$l, 0G4. 

(c) 1 Barn.4[Attl.4».‘!. 


(6) IS £a*t, 4S7. 

(i/) 3 /tarn, Or dM. 5SS. 


The 
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Tlic statute 49 G. 3. c. 121. s. 8. was not meant to dis¬ 
charge the bankrupt from any demand, in respect 
}Niymcnt made after the commission, where he would 
not have liccn discharged from it by the statute 5 G. 2. 
c. 30., if payment had been made before the bmikruptcy. 
Rut this case is not within that statute; first, because 
the plaintiff was not surety for any debt; secondly, he 
ha<l not paid the whole debt, or any pa it thereof in 
discharge of the whole. If there was any debt, it was 
the {lenalty of the IkuuI ; and even if the damages sought 

a 

to lie recovered by the crown arc considered as the 
tiebt, the />0/. paid by way of compromise for it was 
not a legal <Iiscliarge of the debt without a release. 
Fitch V. Sii/toii. (a) Thirdly, the statute did not con¬ 
template the case of a surety in a bond to the king, but 
to a common creditor only, who might or might not 
prove his debt under the commission, and be barred by 
such proof; whereas there is no instance of the crown 
proving under a commissycm of bankrupt, nor is the 
king barrcil by any of the statutes of bankruptcy, not 
being specially named in them. 

Abbott C. J. I am of opinion, that the plea is gootl 
both in form and substance, and that this case falls 
within the 49 G. 3. c. 121. r. H. The words of that 
statute are very large. It enacts, ** that where, at the 
time of the issuing of the commission, any person shfdl 
be surety for, or liable for ally debt of the bankrupt, it 
shall be lawful for such surety, or p»son liable, if he 
shall have paid the dcl/t, gr any part thereof^ in dis¬ 
charge of the whole debt, ahliougli he may have |)aki 


the 
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W*#Tcart 

against 

Hooaxs. 


the same after the commission siiall have issued, aiul 
the creditor shall have proved his debt under the com¬ 
mission, to stand in the place of the creditor as to the 
dividends upon such proof; and when the crcnlitor shall 
not have proved under the commission, it shall be law¬ 
ful for such surety or person liable to prove his demand 
in respect of such payment as a debt under the com¬ 
mission, not disturbing the former dividends, and to 
receive a dividend proportionably with the other credi¬ 
tors taking the benefit of such commission, notwith¬ 
standing such person may have become surety or liable 
for the debt of the bankrupt, after an act of bankruptcy 
InuI been committed by such bankrupt; and every {icrsoii 
against whom such commission of bankrupt has l)een 
awarded, and who has obtained his certificate, shall be dis¬ 
charged of all demands,” &c. In order to bring the case 
within the statute, it is nut necessary that the principal 
creditor should be enabled to prove, or that the bank¬ 
rupt should be dischargctl by his certificate, if he doe.x 
not; and it seems to me, that this case docs not differ 
from the case of a surety in a bond to a private person. 
It has been contended, that this is not to be considered 
as a debt; but we arc of opinion, that it may be consider¬ 
ed as a debt, in the strictest sense of the word. In the 
first place, the penalty might be sued for as a debt at 
law. Besides, debts*may arise out of the breach of the 
condition of a bond framed as tliis is; for a debt is 
thereby created as much at in the case of a contract for 
goods sold and delivered, or money had and received. 
For these reasons, we arc all of opinion, that this is a 
case coining witliin the section of tlic statute. Another 
point has been made upon the form of the plmidings, 
viz. that the bankrupt^ should liave been specially 

pleaded; 
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pleaded. We are, however, of opinion, that the gene- 
ral plea is sufficient in tliis case. There is tio decision 
to shew, that the plea in the general form will not do. 
Now the 49 G. 3. c. 121. .v. K. enacts, that the bank¬ 
rupt w'ho has, or shall obtain his certificate, shall be dis¬ 
charged at the suit of every such person, having so paid, 
or being thereby enabled to j)rovc as aforesaid, or to 
staiitl in the place of such creditor n-i af<>i'e<!aid, xvith 
regard to his tiebt in res]K‘Ct of suretysliip or liability, 
in like manner to all intents and piir|K)seb, us if such 
])ersoii had lx:en a creditor before the bankruptcy.'’ 
Now we think tiie obvious ineaiiitig of this is, that the 
bankrupt shoukl have the same benefit of a precise 
form of pleading, as if the debt had arisen belbre the 
haiikriiptcy, and that a jiayment made by a surety after 
the bankruptcy, places the party in the same situation 
:is if the payment !iad been made before tiie bankruptcy 
by any other person. We are therefore of opinion, 
that the jtlea is gootl both in substance atul ibrin, and 
conse(|ucntly that the postea must be ileliveretl to the 
delendant. 

Jiidirment tor defendant. 


VoL. V. 


C 
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JH'ksti irtx 
asainU 
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1821 . 


Monday. 

Octohi'r 


Doe Dcni. John IIri:u»;i.i. aiul Kuwau:* 
AiOUE tiguinsf Di:\i:ki:i x lv\Ni oi 

IIl'uuei-E aiiii Others. 


4“^‘ro'ar* J"JECTM1:\T, to noovor llu- i*....>.-ion of i-. itaii. 
siiid |H.Twnal nmuisos ill tin* onintv of j. 'Hu- wa- 

vstattt. after ‘ 

piviiig Mjveral ificil ;if tlio AVm .1 .Spl ine ass-i/- 1 -JO. lu-lor. H., 

]iei-iintary le^a- ' 

cies. bequeath- whfH tlu’ jurv fouiui a vordifl f«ir till* lf->ors t>r thf 
ed all the rot . 

and resutue of plaintifl, subjcct to tlio opiiiiiiit t»f till- Court, on tlio fol- 

his estate and . . 

c-ilect». what- lOWlllg CaSV. 

when-^ver, to 1 SOa, Ilurrdl tllC oltJlT, 

!”eeutors***aiT- hciiig seiscil ill ItT «»f llif fivcliolil prt'niiM*!< in (jUfMii»ii, 

and assh'n^' hl'illg alst> ptissfSse'd of |)iT>olKll pfopi rt V, Ill.nJt* Ids 

-upiiii trust; last will, dnlv OMcUtfd to p;iss l-f.il eStaU'S, :I' follow.-: 
that they _ * ' ’ 

hliould, Iiutiif I give unto iny son-, .hihu. .Imou, IViUiuiu, ('/mrh.s, ai-.d 

sueli residue of , „ 

Uiv monies and I lin}unf, aiui lt» liiy daughter-, tiiiti I{if'n i\;, 

vfieets that he , 

bliould die iws- >»"» ‘>J lO'.i/, a-pk ce, lt» he pant to -m li i»f tlu iii a- 

tmTmanlje.^"' ^**‘‘** the age t»f J! year- at tlu-tiiae of iny 

Uiffonrthen tict-'case, upon their attaining tlie ii-spective age- of Jl 

in his |.oss<.s- years; and to -ueh of tliein a- -hail liave altaineil tluir 

mainder ..fh is respective age- of Jl veai' at that time, wiiliin -ix 

Unn therein. 

fur die joint iiiolitiis alU-r iiiv tlceea.'e ; with iK-iiefit oi’-iirvivor>liip 

advaiita;'i- nf . * ■ 1 1 ' 

certain of his aiming them, in ta-t*ot the lieatli o) anv or t-itla r tif 

sons and daugh- , , ... . . * . . 

ters therein tlicill litltJer the agt; ol Jl yetil's. .\nd a- i Itavt* al- 

rt*thc*t-xpi*r!*' reatly provitletl ftir iny styi Moms, and my thinghler 

ation ol tin: Sara/i^ llio wife of />/uv/jy/ IshrnNori\ I <iu lieitliv «>nlv 

bald tvnn,upon ' ’ 

further trust, mve tliesH llie Mini iA H*/. u-jiiece fur iiiourniiHr, lo he 
to ftell and uiv- ^ 

pose of such 

residue of his estate anil efl'vets. or such eileets as should then tie upon liis said farm, and 
to divide die money arising thcrifruin among ids said sous and daughters : Held, that the 
testator’s real estate did not pass hy this will. 


paid 
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paid to them re!>peclivcly wtthiii six muiithsi alter my 
decease. Aiul after payment of the almve-mentioned 
legacies, isiy jiist debts, funeral, testamentary, and other 
incidental t'xpenees, I give and bequeath all the rest 
tiud fi'sitine of i;u/ estate and effects whatsoever and where- 
sun iTt unto my brother, Aaron JIurrellf my said sun John^ 
and inv said son-in-law, /Edward JLivermore. their cxe- 
eiitors, aiiminisirators, and a-sign$, upon the following 
trusts; that is to say, upon tru^t, that they shall, out of 
such re-idiie of the nionic'^ ami elfocts that 1 shall die 
ptissessed oi', curry on, manage, and cultivate the farm 
now in uiy possession, for the remainder of my term 
and interest therein, for the joint advantage of my*said 
sons, John. ^ laroUf IVdlium^ Charles^ and 'J'homaSi and my 
said daughters, Sasaiinu and Itebt'cca ; ami at the expir¬ 
ation of the said term, upon further trust, to sell such 
residue of my estate and eifects, or such eliects, as shall 
then be upon iii\ farm, and divide the money arising 
among his said la'i-ineiuioned five children. And i do 
hereby appoint my brotlu-r Aaron Hunelly my said son 
w/n/iHy and my son-in-law. Hdwiird Idvermorcy executors of 
this iny will." 

Ttu‘ tcstuloi* dieil in I'chruaro lh07, and on the 2.^th 
Ma, ehy lx O', the will was duly proved by ihu executors* 
'J'he tenant in possession of thy estate under the tes- 
lat«ir, after his death, paid one half-year's rent, due for 
the premises, at lAidy-dait,^ l>OT, to the lessors of the 
plainiillj who an* the surviving ilevisees in the will, and 
to the said Aaron Harrells sinee ilceeased: after which 
payments, the saivl lidbert JJetvrfitjr l-ancaurt Har¬ 
rell being the heir of tlie testator, in that character 
and right, entered into possession of the estate iuul prt^ 

C 2 


1821. 

Dok dcm. 
Hvrrcu 
n:’ain$t 
HcRRCLt. 
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1821. 

Dob dim. 
II1-KRK1.L 
a^inst 
JIkhuxil. 


misenf ami he, tojjcthor with the tahor dcli’mlatit-. 
hatli thence ami hitlurto ietai:u'<l ilnreo*. 


ibr the plaintiir. 'I’Ik* rial t’\ 

tltis will to the trM^tee'i. 'I'lie ohjeet *•! lh‘ v.:i> 

to pi'ovule tbr all hi^ ehiidn 11. ami la- i;i'e' am! - 
queaths all the n.-iiliie i»l ila- I'-tale aini etKif- ii' du 
trustifs, tbr that j>iiri‘i .-e. It lh«' w:!i h.iil ■«li>ppi .i Jii 
it i> (jiiite eh ar t ha! ihf veal i -tale v.ii;!lil hav. p i"nl 
by thoM’ worib : but it i:i>e> vn. *' In tni-t. i.iit f! -m h 
residue of the numie- and elieet-. to nianaiie hi- ta.nn 
to the end ^>^lli^ term." It ina\ liurel'ore be saiii. that 
the testator onlv i-.ie.nit to oivi- to them the ii-idtie ot 
his monies and illect-; but then the iriisteis, at the i-x- 
piration of the t-vi'in, ari- direeted to -ill and di-po-e oi 
the residue of his 1 ntui •//•t’.'. and theiilore the 


testator inu-t ha\e inteniled ui«>ri. to pa-- than nis mo- 
nics and elll'el-. IJe-ide-, the real i-tal*. \iili pa— lona r 
these word-, providtai it appear, from theiitiur p..rt ot 
the will, that he intended ii to p:i--. 0/ 

Jf'all V. hatr^uittn.' yt; , anil Ihn-, th'n. .lutih'x 
Littim fihurji.‘. f>' N«iW lure, by the use of the wunl-, 
residue ol hi- otale and dleets,” it ihie- appi-ir, that 
the testator nieaiit the real estate .to pa—. 


//. J. St>jJnH. eontra, was -to]>ped by the (..'oini. 

C 

Aniiorr C. J. ^^’e are ail elearJy of opinion, that 
the testator did nut mean that lii- real estate -hould 
ptiss by this wiil. We must c<*lleet the intention from 
tlie whole eontext of the will. 'I'liere l atj be no doubt. 


'») n T 


l' • It U, _ Hi. 
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tliiit words, which, in their technical sense, generally 
denote j)erw»nal property, will puss the real estate, it 
such appears from the whole of the will, taken together, 
to have lieeii the intentum o( the testator. It is 
(piite clear, that the testator here intended that his per¬ 
sonal property only should go to the trustees. The 
betiuest is tt) them, their executors, administrators, and 
assigns; the word “ heir.-*” is not used. That circum- 
'.taiice is not indeed vtrrv strongly to be relied on; but 

it is not to be alt«igetiK r rejected in construing this will. 

• 

']'li 4 ‘ iiuiure «»l' the trusts clearly shews, that the testator 
meant t(» lu-cjiu-ath his personal property oidy, for the 
JnisieC' lire djivcied, out of such rtiidtu of the monies 
anil elfects, !•.> manage the t'arm for the remainder of his 
term. Now the real estate was not applicable to such a 
purpose, litr the trustees, at all events, had no power to 
sell any part of the estate becjueathed to them, until 
the end of the term. Theti the testator directs the 
trustees, at the expiration of his term, to sell such re¬ 
sidue of his estate and elleets ; i-t t'/firts us s/iall tn- 

iij)t>n his saiil farm. It appears ti> us therefore, that, 
by using the latter word, he himself has furnished a 
comment upon the words th> rrsium nf his estatv and 
f/fifts and that by those words, he meant only such 
estate and elleci' as constituted personal property. In- 
i^miich, ihiTefore, as it «as not lU'Cessarv that the 
trustei*s should take the real estate, and as it was not 
suitabi" to the purposi-s ot* the trust, we are of opinion 
that the real estate liid not pass by the will, and ci»n- 
seijuently, tha there mu>A be Judgment for the deleiid- 
ants. 


1821. 

Dot dem. 
Hukrei.l 
aisainU 

Hl'Akell. 


.liiilgment for defendants. 



22 


CASES IN MICHAELMAS TERM 


1821 . 


Tundat/, 
Vdober SStl. 


A, having pur* 
fhiucd an 
cstati' free from 
rectorial titlie, 
with a rigiit of 
common thereto 
annexed; the 
common wa*! 
afterwards in¬ 
closed under 
an act of par¬ 
liament. and 
certain land 
was allotted to 
A. in li^uf 
Ills said l^kt of 
common; 

Held, that no 
(itlie was pay • 
able in res]iect 
of the allotted 
land. 


Steele a^ahisl Manns. 

'J^HE plaintiii' clcchirctl in tUbt upon (he 

2 and H Kdivanl (>. r. I as the iarirt'i* anti pro¬ 
prietor of till’ tithes of corn arising from land in the 
parish of Caihcrin^lntu in the comity ol’ Sontharttplun^ 
ajrainst the defendant as t>rcnpier of iuiul in tlial pari.oh, 
and charged that tlu* licicndant h.*iti carried away ids 
corn without sottinii; out tlte tithe, wlierel'y an action 
had accrued to tlie plaintiiU to dcuiind and have of die 
defendant treble the value t»f the .said tithe. Plea nil 
delict. At the trial before Graham liartm at the .Sum¬ 
mer assizes, 18111, fur the county of Houthamptuu^ a 
verdict was found fur the plaintiii^ subject to the opinion 
of the Court on the following ea.se. 

The plaintiii' claimed the titlu's in (jiicstion, us the 
tenant for an miexpirei! term of years, ol' .sir Imcus 
C urtifi the lay impropriator of the rectorial tithes of the 
parish of Calhain»t(m. By an iiiclusure act of the 
.**0 C. 3. c. 21 is. for disailbre.sting the forest of liirr^ in 
the county of Soaihampton^ and I'or inclusiiig the opin 
cominotiablu lands within the forc.*>t, after riciting ^ncc- 

I 

tion-11.) that the (idO acres of land thereby vestcil in 
hi.s majesty, being taken out of diilerent parishes, the 
persons entitled to the tithes of such parishes might be 
injured thereby, it was enacted, that out <if the said 
open comnioiuiblu lands ther/.>by directed to he divideil 
and incl ised, nllotineiits should be made to the jiersons 
entitled to the tithes of such parishes, of so luiich hnul 
as sh./uid he in the jiidgnient of the coiiimi.s.sioiiLrs, a 

full 
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full componsation for siicli injury. And it was further ld2]. 

enacted fseciion 42.' that the commissioners should. .. 

in the next place, allot ihtf rcsitiue of the said open ff**.*^ 
coinnionablc lands and ^nmnds respectively to, and 
amoiijr the persons cntitiiHl to commonage. Pro¬ 
vided, (section 4.'t,) that nothing in the said act shall 
extend, t»r he construed to extend,'so ns to prejudice, 
lessen, or defeat the right, title, or interest of the several 
rectors, vicars,‘and lay impropriators of the several and 
respective parishes, townships, hamlets, nr places of 
Sij/fir/ont Hanih/r/o», Cai/n'ri»i:toH, iS:c. or any person or 
}>ersons whomsoever, in, or to any tithes, great i>r small, 
arising or renewing out, or })ayabie li»r, or in respeut of 
any lands, tenements, hereditaments, within the same 
several ]>arishes, &c. but such great and small tithes 
shall be paid and payable, at all times hereafter, in such 
and the same manner ns they would have been, in case 
this act had not been imule.” Before, aiul at the time 
of passing i>f this act of parliament, Jo/in /f/ng esquire 
was the owner of an estate at IjOrr Dean^ in the parish 
Cat fieri and the tithes arising from such estate, 

Ibr which estate, ns consisting of 120 customary acres 
of arable, pasture, and coppice land, in the occupation of 
J'lthva) (I SilaimSf free from rectorial tithe, (but which 
tithe hail been piirchaseil with the estate,' situate, and 
being at lAree Demu in the parish of Cat fieri he 

clainietl a right of common from the commissioners 
under the foregoing act, *who thereupon awardeil to 
Mr. in right of the last meiitioneil estate, live 

acres and IT perches of t^e open and commonable lands 
oftl’.e forest of Ji/er, situate in the parish 
The defendiUit, -W/ibeear.ie the tenant o ' two 

acres, part of such live acre.' am! IT licrches sO allot tcil 

f 1 to 
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toMr. and in the vetir 1817, sowwl Mich l«o 

acres with oats, and aWcTwards cwv 'aw\ cv\tx\«cl awax 
the crop without setting out the titiie. T iu* tithe was 
demanded, but refusfxl, on the ground that, as the 
allotment had been made in res|H*ct of land not |taying 
tithe, the allotted lands were exempt from the payment 
of tithe. 


for the plaintiff contemitHl, that he was en¬ 
titled to recover. It tloes not appear, whether the 
right of eominon. in res})ect of which the allotment 
was made, u'us tithe free. 'I'he language of the con- 
veynnee might i>r might not be large enough to convey 
to Mr. Iting the tithes of the common. In Lord 
Gv^dtr V. /•'oakes {a) it was holdcii, that, by a grant of 
all tithes arising out of, or in rcs^iect of farms, lands &c. 
the tithes arising out of, and in resiicct f>f common 
appurtenant to siuh farms or lands will pass. Here, 
however, no conveyance is stated, and it is rather to lie 
colIectMl from the language of the case, that the tithi*s 
of the estate alone, and not the tithes of the right of 
common appurtenant to such estate, had been pur- 
ehascxl. If this view of the case be correct, it can 
hardly lx» contendeil, that the common Ix'iiig liable to 
the tithes, the allotnunt in lieu of it would he exempt. 
Indeed the contrary would follow, us appears frcnii 
Moncaster v. IVatson. <b) Rut admitting that the right 
of common were tithe free, would it lie a ncxrc'ssary con- 
sc'quencc, that the land allotted in lieu thercxif should 
^also be tithe free? The demand of the impropriator in 
the present case, is a demand of the tithe of corn. But 

(", “ 7'. H- C ll. Ay “ Uiirr. I.li.l. 1 HI, <OS. S.<\ 


corn 



IN THE Second Year ok GEORGE IV. 


25 


com could not be part of what grew upon the com¬ 
mon ; the tithes that arose in respect of the common, 
could only have been tithes of agistment, or of lambs, 
calves, wool, milk, and other things that could lie the 
produce of a common. Suppose the owner of a farm, 
liable to tithes of corn, and also to an agistment tithe, 
should agree with the person that he should hold his 
land free of agistment tithe, and afterwards, upon a de¬ 
mand made of the tithes of corn, should plead this 
agreement, it wouhl hardly be considered as an answer 
to the demand. The case <»f S/octzifll v. 7'err^ (a) is 
distinguishable from the present; for there there was an 
express agreement, that the parties should enjoy thnr 
rights in severalty, as they did their rights of common. 
And Lord Ilard-u'icir in delivering his opinion, mainly 
relied on that agreement. Here there is no such ex¬ 
press agreement, and nunc can be implied ; li>r a claim 
of tithe can only Ik* discharged by special words. Par- 
A'ius V. Uhuit'. {b) 


E. La-j:rs contr^ was stopped by the Court. 


Abbuit C. J. 1 am <;learly of opinion, that the 
plaintill' is not entitli'd to recover. The facts arc these, 
John Iting being the owner of an estate of 120 acres, 
and the titlus arising therefrom, (which tithes-he hud 
purchased with the estate,^ hail allotted to him, under 
an inclosure act, certain lutul in lieu of a right of com¬ 
mon appurtenant by custom tt» his estate. The plaiti- 
tifl, who is the tenant of«the lay impropriator, claims 
tithe in rcs|H>ct of such allotted land, and the qut'stioii 


(u) 1 tv*. 117. 


sub- 


1821. 


Stkku 

agaitiM 

Mann*. 


tv... AVit. l«:i. 



26 


18-21. 


Stkclk 

nffoimt 

Mauss. 


CASKS IS MICHAELMAS TERM 

substautinlly is, whether the lay iinj»ropriatt>r, whti Iiuk 
sold the tithe ot' the estate* is entitled to the lithe ol 
land allotted to the owner of that estate, in lii-n «»l a 
right of eoninion which was appurtenant l*y custoin to 
the land. It is tjiiiti clear, that after the lay impro¬ 
priator had thus sold the tithes of the estate, no tithe 
was payable at least before the passing of the iiiclusure 
act. BeJure the sale, the tithe nas payal/le e(|tia!iy in, 
respect of all entile Itvding on the enctoseil a- on the 
coiiiinon laiui. W'iien the lay impropriator M>ld the 
tithes of the estate, he therefore sohi all the titlies in 
respect of all cattle feeding, both U()ou the i iaUtst-d 
and the common land. And 1 am of opinion, that 
inasmuch as no tithe was payable before the inelosure 
act, in respect of the cattle ieeiling on the comiiion 
land, no tithe is payubte now in respect of the land 
allotted to the owner of the estate, in lieu of such right 
of common. This ease is very distiitguishable from the 
ease af AJonrtfy/i'r v. («', for the laiitl, in resj»eel 

of which the ;dh>tnu-iit wa.o there nuule, was not n holly 
free from the payment of tithe; the exemption clainic-il 
was merely frtun the tithe of con;, gr:iin, and hay, 
neither of which the common, while unineloseil, was 
capable of producing, 'i'he tithe of agistment would 
therefore remain payable, notwithstanding ihv ex¬ 
emption. Here, the*owner <*f the land i- t!:e owner *'f 
the tithes, for the elleet of the conveyance must have 
been to make the owner of the estate the owner of all 
the tithcfi of the hind, and I am of opinitui, that the 
owner of the estate beci >me;> the owner of the tithes ot' 
land allotted to him, in respect of n righ: of <-o:.;inon 

{«.» 3 Jfurr. 1575. 


aiipur 
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appurtenant to that ca>tate. 'I'lie pfistca must theivrurv 
be clelivcrccl to the ilcfcnciant. 

1 loi.ROYU .1. 1 am of the same opinion. 1 am quite 

satisncci, from tl>e case of S/nc^'Xi'cil v. 'J'ertyt and the rea¬ 
soning of I^ord Kf-nj/oii in tin* case of JLord G~j:jfdir v. 
Fwth-cs {a\ that the pluintifl’ is not entitled to the tithes 
of the allotted land, but that the person who U entitled 
to the tithes arising out of the estate, is also entitled to 
the tithes arising out of the allotted land, in like manner 
as he would have been entith-d to titlies arising out of 
the beneficial enjoyment of the right of coniuion ap- 
])urtenant to that estate, in ea^e the inclosure act hsijd 
never passed. (//' 


Best J. concurrctl. 


(a) 7 T. li. J. 


.Judgment tor defendant. 

(/■' Jtaiilrii .T. was slisent at Chanibm. 


IH21. 

Stcku. 

afaintt 

Makks. 


Hi:dson against OitANGEK. 


MVJ'tri'/nv. 


VSlSl’MPSIT for the price of coals. The declar TiK'onncrof 

^ . . , . , f:*iovU lieinir 

ution containeii two special counts on a contract incli-bu-d to a 

between the parties, and also counts for goods soUl and 

i- i-t'in;: tiu-ir 

otlyv, roiisi;;iUHl tlii-iii to liiin for salt’: Uu- factor bvin;; aUo sin.it.iiiv inticlitol to 1. 

Milii llu'{'iioiU to lii;n. Tin- factor aftorn.inls became lunkiup:; anil on a M-tllcti.ctit of 
aix'oiiiits botwi.f:i /. uiiil tin* / .v. iiliowcil ci'tdil to tbcm f.tr tbc pritv of the 

ttooils. anil bo clicii proM'ii the rcsiiinc of li''. cl.iim aj^aiiist llii* estate : llelii, that as tlie 
factor bail p iicii oil tbe whole price of the i.'imsU. such settiemciit of accounts between the 
teiulee and the assignees uflbrilcd a "oihI aii-wcr to an action a,i;sinst the sendee for the 
price of the poiHls, lirou;;la eitln-r by or on tlie uveonni of tbe orijiinal owi'cr. 

lly -17 •. s. ». •• .\11 coiitr.ii'l. for m.il- are to Ik* fiirlv entered in a 


ll•<ok to Ih* kept by tbe factor, siibscalbrcl by t!ii‘ be.yer; and a c.ipyof siicb contract i« to be 
delivered by tbe l.u'tor to tlie eleik of the niarkel, within .1:1 bi'ur after tbe clo'C of tbe 
market." .\ r.u'l.ir li.iviti;; coals consisiici! to bi'n for sale by ,7 . sold the s.iiite. and entered 
the cuiilract in bis book as baviii;; been made foi i*., ibe master of the sljip. It wa» not 
signed by tbe piircliiiser ; Inil in the eopy delivciiJd to t!;e cbik of Ibe maiki;. the pur. 
riiaser's iiiinie, as well as that of the f.ieiur, was inserted : llic faeior bail no atilboriiy to 
Insert the name of the master in his contract, but it was .1 common praitiis* in the coal trade 
so to do. (juery, whether, under the circiuie-taiices. an action might be brought in the 
name of 7 .*. for thu nrici* of the iseils. 
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againft 

Granckr. 


tlelivcml. At the Iriul botbre I^oril 'KUrnlmrOHsih C. .1., 
at the sittiiiiTs altor Mkhavlmns tt-nn, 1S17, a verdict 
was found for tlie plaintiff Ibr 1 in/. «.«. Gf/., ^ubiect to 
the opinion of tlie Court on tlio following case: 

The plaintiff was the owner or master i»f the ship 
Mariay and was employed in the c«»al trade by tuJt' John 
MaUvrst'Hf who was ownt?r tjf the cargo of coals by that 
ship, a part of which was the subject of this action. 
The sliip and cargo were addressetl by HtilliKci/i to 
Itobnt CUnl:^ a factor. On the 10th of.7/»;/7, InIG, the 
defendant agreed with Cluih to purchase of him part 
of the Maria''^ cargti, and in the contract entered by 
tile factor in his biKik, the coals were stated to be pur¬ 
chased of liobvri Cbirlf factor for /Inikoji, master or 
owner of the ship Maria. It was not signeii hj- the 
defendant, or any person by him authorised, but in the 
copy delivcreil by the factor to the clerk of the market, 
the names t)f the defendant and of' the factor were in¬ 
serted at full length, lly the 17 d. .i. .v.v.v. 2. r. f>s. 
(local and personal; .w. ‘JH.. it is enacted, “ that all 
contracts for coals between buyer and seller, shall, by 
the crimp factor, be fairly eniereil with the conditioie 
ihereofj and price of such coals, in a b<M»k to be kept by 
such crimp factor, subscribed by such buyer, and by the 
crimp factor, with their names written at liill length, 
and a true and perltfct c<ipy of such contract, and the 
price of such coals, shall be delivereil by such criinji or 
factor to the clerk of the market, within one hour after 
the close of the market on that ilay, for the inspecticai 
of any person.” CiarA- wgs authorised liy Ilatltmtil, 
not only to sell, but to receive the price of the coals. 
Htulson had no interest in the cargo, and his name was 
insertc>d in the contract without his authority, it being 

the 
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tlir usual practice so to insert the name of the master, 
'i'he coals were delivered to the dei'eiidant, pursuant to 
the contract. In (.'larh became a bankrupt. 

At liie lime ot' tlie luirchase, Ciarky who, for a con¬ 
siderable time, had had liealings with the defendant, 
was indebted to him in 2't 2l, iis. 4r/., fur money lent and 
advanced to, aiui paid for Clarh in the regular course 
of business: ami in tiie month of Juimariff 1S17, prior 
to the plaiiiliti' briii<>;in<r this action, an account was 
seltleii betwet-n the defendant,and the assignees under 
eommisMim, in which the assignees allowed the 
defendant to deduct the price of the coals from the debt 
due to tln' e>l:ite, and he then provetl the bulnncl* 
under tile co:)imi»ion. At tlie lime of the sale of the 
coals, and contiiiua'.iy frt.!:i thence u}) to the time of the 
batikruptey of 1 lutin'.^-, ll (wlu* ha" also since 

bec'iuu- bankrupt) v.a" indebted in a con-iderable sum 
to ('lin-L\ aiul after giving endit ti» Hallonill for the 
price of the coals on the the balance remained 

considerably in tavmir of 

J’\ PoUtn-f- for till' plaintifV. This action is main¬ 
tainable in the name of Hiulson^ because he was the 
person whose name v.as enterc'd in the book of the 
factor, and also in ilu'copy lU'liverg'd to the clerk of the 
market. 'I'he ileieiidaiit, therei'ore, might have learnt 

with whom the contract was made, and he cannot now 

• 

be allowed to say, that the cmitract was not made with 
the present plaintiff, if the rlefliulant hud signed the 
contract, asre(|uired by ihe'-fT f'- d. c. 6S.. there can be 
no douiit that the plaintiff might have siKii. Assuming 
liow'cvcr, that the action was maintainable in the name 
of Hudson^ the scttluuieiit whieli has taken place lK»twecn 

the 


1821. 


Huikok 

a/eaiHsl 
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the defendant and tlic assignees of the bankrupt, cannot 
operate as any answer to tlie present action, for admit¬ 
ting, that this case must be coiisiiiered ns if llie action 
were brought in the name of Ua/loxier/l, this settlement 
took place after the bankruptcy of Clurkf and, although 
a payment to him before his bankruptcy would have 
been a valid payment, ns against his principal, bccaust* 

he had authoritv to receive the monev. vet his bank- 
* * » 

riiptcy was a revocation of that authority, and therefore 
the payment w’as not maije to an agent niitherised to 
receive it, and consequently is not a valid payment ns 

against Ilalltncell. 

• 

Gasehr contra. The bankruptcy' of the factor would 
certainly operate as a revocation of ins authority to 
receive payment on account of his principal. Here, 
however the payment was made, not merely cjii the 
account of Mall&iLt'll alone, but it was nnidc to (’iitt/, 
or his assignees, wlio stand in the same situation in re¬ 
spect of the lien which he had against HallovulL 

The Court were about to prunounct* iudgmeiit, when 

F. Polltx'k in reply, suggested, that Clarh never had 
any lien in tliis case, iK'catise, by the pnivisioits of the 
■17 G. .S. c. CH.f coals must Lm* sold while in the ship, 
except in the case of a s.al<- t<i government : the 
perty, thcreftirc, immediately passes from the \eiuh>i' to 
the vendee, and the factor, therefore, never had a pos¬ 
session so* as to give him a lien. 


(a) Baykey J. 1 am of opinion tliat tlie plaintiff is 
not entitled to recover. Thestat. d7 G. r. US, .w.v. 2. 

(a) gtu^u Cl J. W|a M\i»n «l Uir i»M JUni'fy- 

was 
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was framed with the view, that coals which reached the 
market should not he w'nrehoused for the benefit of the 
original sender of the coals, but that he should sell as 
soon as the ship arrived, or that the coals should be 
kept in the ship, and the ship thereby detained till an 
actual sale took place. Tiie legislature did not intend 
by the provisions of that statute, to interfere with the 
rights of ii factor. In this ease, i'lark is described as 
the factor of It seeiiis to me, that when 

the coals arrived, the ship Jinving been .addressed to 
('lark as factor, and he having the complete control 
of the coals in that chnr.'icter, the ship is to be con¬ 
sidered as the warehouse of ('lark, for the coals then fn 
the ship, and the coals are to be considered in his pos¬ 
session. It that be so, then the (jiicstion is, whether 
that which has parsed between the assignees of Clark 
aiul (yram^rr, takes away from Ilulltoicll the right to 
sue ill IJialfon'n name: and it seems to me that it does. 
('lark, as facLor, liad a lien on every thing in his pos¬ 
session, and he theivliire hail a lien upon these coals. 
As f'actor too, he had a general lien, not only on the 
article when in his possession, but on the price of the 
article when sold. :uid having that lien, he may enforce 
{laymeiit to himself in (>}ipositiun to the principal. That 
being so, ('lark in this case sells ti^ Ciraii^er the ginnls 
iA'^I lalliKit I/, who at that lime was indehliHl to ('lark 

in more* than the price of these gimds. 'i'he latter 

• 

h.'iving :i lien on tiie price, might insist that Orangrr 
siiouid )*ay him, and that IIclloxiill should not ri*ceive 
the money. Clark afterwiM'ds becomes bankrupt, and 
his lmnkru})tcy unii<.>uhtedly would have operated as a 
counterinand of ids authority, to recci\‘e the price on 
accoiuit of Iu» principal ; but it docs not operate to 

destroy 
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destroy his right to receive it on his own account in 
resjiect of his lien. That being the situation of the 
parties, the defendant afterwards comes to a settlement 
with the assignees of f•’/«//, the eftect of which was, that 
Granger paid to Clark'*, assignees the ])rice ol’lhe e«)als, 
which Clark till his I):mkrii]>tcy had a right to in^i*; 
should be paid to iiim, and which his assignees had the 
same right to insist upon afterwards. It seems t<» im; 
theretbre, that this was a valid payment as against 

lialloxi't’ll, a'.Ui that he cannot now, either in the luutie 

• 

of HiuhnKf or ill his own name, sue Ibr payinent a 
second time. :lte other «jiiestion, whether the 

dt'tlon can be maintained in the name of /liuhnHt he 
having no interest in the contract, I entertain consitler- 
able douln. If the defemiant he hound to admit, that 
the contract was made hv him with Hutlsi>}i, tln'ii the 
latter would l>e the party entitled to sue. Ni*w a» 
Hudson'* name was in the contract, am! the defendant 
might have st'en it, if he pleased, I incline to think that 
he is bound by the terms f>f-the '-oiitract, and that lu' i'^ 

not lit liberty now to sav. that Ili/dson uas not the 

• • * 

party with whom he contracted. It i" unnecessary to 
pronounce any judgment upon tiiat ];oint. ina-.mneh a^ 
1 am clearly of opinion upon the other ground, that 
there must be judgment of nonsuit. 

Moi.itoyn J. It is unneccasary to decide in the 

• 

present case, whether the action can be in.’.iiitaiiied in 
the name of Hudson ; because, 1 am dearly of opinion 
upon the other point, that* there must lx; judgment of 
nonsuit. It apjKiars to me, that Clark was faettir aiul 
not a mere broker: and that being so, I am of opinion, 
that he littd a lien not only on the goods while they 

rciiuiin- 
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remained in his possession, but also on the proceeds of 
the goods which he sold ns such factor. In DrinUwaler 
V, Goodwin (a) it was expressly decided, that a factor 
who becomes surety for a principa!, has a lien on the 
price of the goods sold by him for his principal, in the 
amount of the sum for which he hits become surety, and 
Mr. Justice Chambre^ in Hou"hlmt. and Others v. Mat- 
thexs (6), considers that as settled law. CInrkt therefore, 
having a lien on the proceeds, had u right to receive the 
price from the buyer, and when he had so received it, 
to retain it us against Ualiovsell. The bankruptcy of 
(.'lark could not operate to desti:oy his right of lien, 
though it would operate as a revocation of his authority 
to r«*ceivc any money on account of his principal. His 
ussigncH's after the bankruptcy, had the same rights as 
I In- bankrupt had before. A payment made to Clark 
befcire his baiikniptey, even against the will of Hal-- 
hfii-el/f would have operated as a valid payment as 
against Ilalluxell, and a ‘payment to his assignees after¬ 
wards must have the same efl'ect. For these reasons, I 
am of opinion, that the settlement between Clark's 
assignees and the defendant operated us a valid pay¬ 
ment, and consecjuently that this action cannot be 
maintained. 


1S21. 

IIl’dmn 

agabut 

OkAKGUU 


Best J. I am of the »aiue opinion. This action is 
brought ill the name of the present plaintiff for the 
lienefit of Halhnrtily and it must be therefore con¬ 
sidered, as if it were brought by the latter. Now the 
facts are these: Ilallincell sells the coals to Granger, by' 
the mt'aiis of Clark, his factor: Ilalhneell iNMiigthen in- 


(if J J?,# I • 


VoL. V. 


») 3 /fcj. .J- Vut. -IS:’, 

L) 


debted 
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1821. debted to Clark beyond the price of the cotds. Grander 
pays the money to Clark, Now, Clark os factor, having 
against a lien on the coals, and on the prt)cccds when rcceiyeil, 
had a right to require that the money should bo }Hud 
to him, and not to liis principal, and he also had a 
right even to retain the money against his principal. 
The payment to Clarkf or to liis nssignei's, who stand 
ill his place, was therefore a valid payment ns against 
HaUtncell, and is a good ansu’er to the present action. 
It is unnecessary to decide, therefore, whether this 
action could be niaintaiheil in the name of Htulsun, 
inasmuch as 1 am clearly of opinion, that upon the 
other point, there must be judgment of nonsuit. 

Judgment of nonsuit. 


ThurMiat,, Richard Katon, Chaki.i.s Hammond, niul 

Octulfr --Mlh. 

CiiAULKS Hammond, Jiin. - Plaintitls; 

AND 

Henry Bell, Chakees Wedge, and .Ivtsi.i>ii 
Treslove, - - - Derendants. 


An inclosure A ^Sl’MPSIT fi.»r mciiiev had and received, Ac. and for 

actem|Mw«n-d . * • , , 

theammis* interest. Plea, general issue. At the trial iji-iore 

» JOallas C. J., at the (^imOrh/t'r Summer as^i/es, IS1!», a 


the expenses 

of passing and csecutinj; the act; and rnac^cd, that ihtsoiis u'lviiiiciiii; tiiii;ii>y sliiiii!'l 
tepaid out of die first money raised by tlie coiniiiisviMU4T.. Es|M‘Msvs wurv incurml in ilu* 
execution of the act liefon.* any rate was made. '!'•> itvfrax iln-se ex|H*nM-s the i'ii:r.iiii'sl..a. 


en drew drafts u|ion their Itankers, rei^uiring tlicnt to )iay tin* sums therein nientiiMK li uii 
account of tlie public drainage, and to plate the same In their aetMiml a^ cuii.iiiissii.’ins 
The liankers, during a period of six years cuntiiuied to advm.ce. eoiisiderahlc sinus hy )iu\. 
ing these drafts : Ileldi that the coinn.issit.iiers were personally lespmi.siide to the liar.keT- 
for the drafts so made. 

The latter having from time to time made half-yearly rests in the ai-eoiiiit, siiid charged 
interest upon tiie b^ance then struck, and the cummitsionershaving assented to that mode of 
keeping the accounts, it was held, that this mude of charging of iiiUrfwt half-yearly was nut 
imbwful on the groiUMl af iwury. 

verdict 
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verdict wits found for the plaintifllk. On a motion for a 
new trial on ilie part of the defendants, and on a mo¬ 
tion on the part of tlie plaintiffs to have the componnd- 
iiitcrest added to the verdict, Uic Court directed a case 
to be stated. 

A private inciosure act for allotting lands in the 
parish of Fordham, was passed in the <19 G. 3., by which 
the defendants were appointed commissioners. This act 
provides That the acts of two commissioners shall be 
as valid as if done by all. That new commissioners 
shall lie appointctl in case any of the first appointed 
commissioners should die. That the expcnces of 
passing and executing the act shall lx; paid by t^c 
proprietors in such shares and proportions as the com¬ 
missioners shall tlircct. That the commissioners shall 
make a rate, and in case of non-payment, shall have 
power to levy the same, ttigether with interest, by dis¬ 
tress. That persons atlvnneing money for defraying the 
ex{K>nces shall be repaid the same, with 5 per cent, 
interest, out of the first monies that shall be raised bv 
the cuiinnissioners.” Mr. Wt'otherhu was ap|K>intad 
auditor of the cuiinnissioncrii’ accuinits, which were to 
l.)c examined and balaiiceil by liiin at least once in every 
year, and no charge was to be binding or valid in law 
unless the same was duly allowed by him. 

I'lie plaintills were bankers at ye&markd. On the 
1st of ./f////, 1S09, the defendants held their first meet¬ 
ing under the act, at whiclb the plaintifis were duly 
appointed bankers. They accepted the appointment, 
and acteil as such, \ arious expcnces were incurred 
in the execution of the act* before any rate was mode 
upon the proprietors, such as making the new roiuls 
and drains. The defendants commenced drawing ufKiii 

D 2 the 
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1821. the plaintiffs in Octtdnv, 180!), to defray these ami other 

y expcnccK, ami between that time and 1812, the 

ttgaititt plaintiffs had advanced IS*-, without liavinfj re- 

Bki.l. ^ ^ 111* 

ceived anv niunev from the defendants. On the .'Jih oi 

m » 

JwiCf IS12, the defendants made a rati> upon tlie pro¬ 
prietors to the amount of 8 t4f!/. 1 Ss. 5(i.f and in Vof. 
181T, another rate, to tlie amount of ;iS-|.5/. S*-. 1«/., 
a very considerable part of which sums remained un¬ 
paid. Tlur account continueil open until JJro iuU'i ^ 
ISIS, when a balance of 2240/. l-l*. !()«., inchidin<j 
compound interest, as hcl'einaftcr mentioned, was ihie 
to the plaintifls. During the whole of the time the 
ylaintiifs were greatly in advance to tlu* defemlaiits. 
No interest wa> chargeil by the {ilaiiitiHs until JJi cciiiOi i , 
istl, when 1 I.')/. 8*., the simple interest then due upon 
all the sums previously advanced, was addeil to tia: 
debt: and from Januarff. l8l 1, hait-vc'ariv re-ts were 
made in the accounts, ami the interest acUk^l to the 
principtd su::i advanced. Tin- th-fendanls generai!\ 
held their meetings at .V< V, where the plaintiifs 

reside: and the tiefeiulaiits, bv Miemselves. their clerk 
or solicitor, were in the habit of t.iking thi-ir iiaiikiiig- 
book to the plaintiffs t<i hu\e the aeeount iiiadi. u{i: 
each of the defendants tiiil so from time to time, am! 
no objection was ever made by the tiefeiidauls to the 
charges for comp<tti!id interest. It was the gem-ral 
practice of liie |)iaiiitiiis t<» make such lialt-yeariy rest-. 
Mr. K'l al/n t fuf, the audiKir named in the private act, 
was not upplic'd to by the ileieiidants to audit their ac¬ 
counts until JJfrrm/jrt-f JHl8, whe-n the accontit for the 

• 

balance of which tins action was tirought, was submitted 
to, and allowed by him. 'J'he draits were in the fidlow- 
ing form: ** Forrf/utia Inclusnre, Oc/obrr J.'itli, ISIO. 

Messrs, 
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Messrs. F,uton^ Hammond and Son, pay John Morgan^ 
(ir bearer, forty poiiiuls, on account <ir the public drain- 
:igt>, and ))lncc the same to our account, as commis¬ 
sioners of the above inclosure.” At the trial, the Chief 
.fusticc stated to the jury, that the question for them to 
determine was, whether crctlit was given by the plain- 
tifl's to the defendants personally, or to the lund w'hich 
they hud power to raise. The jury Ibiind a verdict for 
the plaintifis, damages Wig'll. 15.v., deducting 2S2/., the 
Huiii rhurged for roinpoiind interest, with leave for the 
plaintiffs to move to add that sum to the verdict, if they 
were by law entitled to recover it. 

7>/7vv, for the plaintifis. The commissioners are 
persiHially liable. They emjdoyed the defendants as 
their bank«.*r*«. 'riiev borrowed the monev, and liad 
the means of paying it out of the rates which the act of 
}>arliainent authori/ed them to raise. In Horsley v. 
lif t! {u a bill having been fileil by the plaintiff, the 
undertaker of :i navigation at Thfrsl. in Yorhs/it'rr, 
against the eommissioners named in the act tor carrj'ing 
it on, who had sigm.**! the several orders; it was con¬ 
tended, first, that the ilefeiulants were not personally 
liable, biH-uuse they were exercising a |)ublic trust, and 
the ertnlit w;is given to the undertaking itself, and not 
pei:sonally to them, and the renuxly was therefore in 
rem: secondly, that those who had bei ti present .at 
the meetings, and had signed‘some, but not all the or- 
tlers, were liable only to those which they had respec¬ 
tively sigiuxl. But T.,oril C’liancellor Thnrhen', nssisteii 
bv Ashhursl and Gould .liistices, held, first, that the 

..i) i iit-itvn, I’/i. I'.i. lol. T7ii. 
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cm^iuoissioncrs were iiersonnlly liable; anilt ^ccontllj* 
that they were ail liable in res|H*cl of ail the order*. 
Lord T/ntrltm says, “ Wlio would make a eoniraet on 
the credit of toll, which it is in the power ol" the com¬ 
missioners to raise or not at their pleasure ? Then, upon 
whose credit must the contract be? Certainly that of the 
commissioners who act. It is their fault if they enter 
into contracts when they have not money to answer 
them. They have made iheiiiselvcs liable by their own 
acts.” That case is an authority to shew, first, that 
the commissioners are personally liable: and, secontliy, 
that thev are all liable ft>r the oriiers •'iven bv the 
others. 'Fhe defendants are liable to pay the cianpound 
interest charged in the acc<)unt. It is clear that they 
assented to this mode of keeping the accounts, and there¬ 
fore they must be liable, unless it be unlawful. Now, in 
lirnfe v. Hunter [u) it w*as held, that an agent who hud 
advanced monies fi>r his principal, in eflecting insur¬ 
ances and other mercantile business, was entitled to 
charge interest, ami at the end of'eyery year ti> make a 
rest, and add the intcrist then due to the principal. 
And in Ex parte Bevan (6), it was held ny Lonl EMun, 
that although a contract a priori for a loan iur twelve 
months, settling the balance at the end of six inoiiihs, 
and that the interest should curry interest ibr the sub- 
setjuent six months Vould be bad us a contract for ntore 
than 5 per cent, per annum interest: yet, if at the eiui 
of the six months the parties agree to settle* the accounts, 
and strike the balance (that not lieing part of the prior 
contract), and to forbear the whole balance fur the ne.\t 
six months, that practice is legal. 'I'hut case is an 


authority 
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Huthurity to shew, thiit the niotlc of chargin|ir interest 
bv mukiiiiT u rest at eve ry six months, is not unlawful; 
urul, coiisc(]ncntly, piuintifls in this citsc arc entitled 
to recover the cunipound interest charged in the 
account. 

Jiabinsnn contra. In Ilordty v. BcU^ the commis¬ 
sioners liad a power to defray their expenccs; and the 
Court held, that persons employed by them, might 
reasoiuiblv look to such inoiu^v ns n fund, and that it 
was the fault of the coiniiTUsioners if they contracted 
engagements before they had the means of defraying 
them. Workmen couhi not be expcctc'd to give crtylit 
to the undertaking. But ail these grounds lor that 
decision fail here. The commissioners acted in furtlier- 
ance of the very object of the legislature in borrowing 
this money, anil the act expressly provides for the rc- 
pnynieiil of monic's so advanced '* out of the first monies 
that shall be raised by the coRiniissioners.’' It would 
be a muckerV to sav to them, vou shall not borrow till 
yttu have the means of repaying; for then, why should 
they borrow i 'J'he plaiiitiilk were appointed bankers 
by the pro))rieturs, not the commissioners. They acted 
under the act. They must bo taken to know its pro¬ 
visions. 'J'hey advanced the money under the power 
given, and their own contract iiiu:>l be taken to be, that 
they were to be repaiil out ol the lirst inunies. They 
were so n'puid in part. They will be paid the rc- 
niainder : but they cannot sue the conitnissioiiers in 
their }iersonal character. Jt would otherwise be cx- 
trem.'ly iiiijust, for then the action would lie against the 
survivors, ami the executors of the survivor of the old 
commissioners, uiul in the meanwhile the new com- 

D 4 missioners 
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Eatov 

aeaiMt 
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missioners would possess themselves of the efTccts. This 
could not be the intention of the {virties. The plaintifik 
knew that the commissioners were not to pay out of 
their own pocket, and that brings the case within Mac^ 
hcaih V. Hdldimand («), L’wavM v. IVtiolscUy {b\ liter v. 
Chute, (e) As to the legality of making hali'-ycarly rests, 
the nuxlcrn cases certainly seem to sanction what looks 
like an infringement of the rule, that compound interest 
shall not be taken; but here is no express admission of 
the correctness of the accounta. 

Abbott C. J. Upon principle^ as well as upon the 
ai^hority of the case of Horsley y. Bell (d), I am clearly 
of opinion, that the commissioners in this case were 
personally liable, that the question was projierly sub¬ 
mitted to the jury by the learned Judge, and that 
they have drawn a right conclusion. As to the question 
of compound interest, it is now settled, that a party 
advancing money to another is entitled to charge in¬ 
terest, and at the end of every year, then to add the 
principal to the interest. In Br jmrte Bevau (r) it was 
expressly held, that although an antecedent contract 
for a loan lor twelve months, to settle the balance at 
the end of six months, and that tlie interest should 
carry interest for the subsequent six months, would be 
bad ; yet, that an agreement at the end of six months 
to settle accounts, (that not being jiart of the prior con¬ 
tract,) and then a stipulation to forbear the balance then 
struck for those six months, is legal. It is clear from 

the facts stated, that the defendants assented to that 

• 

(<i} I T.It. I7‘J. (/,) 1 

(c) 1 Eatt. &7if, (it) \ Jimkiu, Vh Ca- lOI. jlmbler,7o7. 

(f) f> IV*. .fyn. !i2". 

mode 
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mode of keeping the accounts, and tlie bankers who 
advanced tiie money might have done it on the faith 
that they should have been permitted to convert the 
interest from time to time into capital; and that they 
would not otherwise liavc continued to make the ad¬ 
vances. 1 think, that upon the authority of the case 
cited, the plaintiffs are entitled to recover the interest 
charged, and consequently that the verdict must be 
entered for the larger sum. 

Bayley J. I am of the 'same opinion. The form 
of the draft is to pay A. li. or bearer on account of the 
public draiiiiige. The persons tlierefore, who signal 
that order, assert that the money is to be applied to the 
pur)iosc* of the public drainage. The draft then goes 
on, ** and place the same to our account as commis¬ 
sioners of the inclosure act.” Therefore, the money is 
to be placed to their debit in the account, which they 
have as commissioners. It iloes not say, “ place the 
same to the account of the inclosure,” but “ to our ac¬ 
count as commissioners.” (<’/) Now, the defendants must 
havfr known what they had collected, and what means 
they had of collecting more; and they ought to have 
taken care before tliey drew drafts, that they had money 
to reimburse the persons who advanced money on those 
drafts. I think, therefore, that there must be judgment 
for the plaintiffs. 

Best J. concurred. 

* Judgment for the plaimifl's. 

(«) Sr« jRurrelt r. Jtmfs, .'i Jiarn. A- AM. H7, 

(b) /ioirojfd J. H-M at Clisialivni. 
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7'fiy nda^, 
Oeti'bfr :J<lh. 


V.wsAN’DAU against Bunr. 


Declaration I "DECLARATION Stated, thut in ctmsii.cration that 
kUtcu, that in 1.V 

consideration tilaiiitifi’ would assii;n to deftiiulmit n bill ol' ex- 

that plaintitV * ” 

would assign to change for dated 2-lth IS 15. accepUHl by 

detvndant a bill , ^ * , 

ufeKchangc. Jucksim, CummIc/hM, ami Co., payable to ilie order ol 
J (\f 70 days alter date, detendant umIcrttHtk, Ae. 
Averment, that plaintifl* ilid iissign the saiti bill of ex¬ 
change to the defendant. &€• The bill iiu*ntion«Nl in 
the declaration had been fornierlv a^siirnetl bv the dt>- 


dvfcndant un¬ 
dertook. &c. ; 
and then aver¬ 
red that plain- 
tiir did assign 
the bill. It 


appeared that 
the piirties had 

agreed tiwt the fjeudunt to the nlaiiuift’ in part-pavment of a debt, aiul 

plaintill' should ^ * 

give uptiie bill the acceptofs hatl since become bankrupts. I 'luler thesit 

ant. the letter. Circumstances it was agreed between the plaintilf and 

ing over the' the deleiidunt tiiat the tbnncr should give up to the de- 

bliTiTthefendant the bill in que.stion, the latter retjuiring it for 

pur"iance of purposcs of .soiiu* arbitration; but that the tiefendnnt 

the agri-eiiieiit. sjjonlJ pay to the phiiiitifi' from time to time such sums 
the phii'itifl by ‘ • ' 

dwti a'siLrr.ed of inuiiev as should be coual to the dividends upon the 

to the defend¬ 
ant th'j bill, and sum of which might become payable under the 

allsiinis nfino- , , . . * 

ney due there- estate ot tile dniwci's, acee}tturs, or indorsers ot the bill. 

un, to and for , <• i • i i i 

the defendant^ lu pursuaticc ot till‘d pui'ol agri*einent a deeti was t*xe- 

delVndaliriwv* lietwecu the parties, which, among other things, 

oToje pVanaiir *‘*'**^***^^ defendant had rcH|iicsteti the plaintiif 

a sum fijual lo jy rcnisaigii tile sjiitl bill ol' tiOlii. to the iiefciidaiit, 
any money he 

siiouid reiuive which pluiiitili' lilid agreed to do upon the covenants in 

on account of _ ^ ‘ 

the bill. Held, tlic indetitun* contained, and it w-as thereby wifiu>ssed, 

that the dechir- , - . , . , 

ation imported that in {mrsiiaiiie of said recited agreement plaintiH'(//«/ 
»ud madtfau * ** assiji'H to the tIe/eiid.MJt nil iJie sahl hill of t .\chaiige, and 

a.'HO.'iite :i'-">!_.'n- 

inerit of ll:<- bili- «>id cofisei/uciitly, fh.ir li t- ,r>-igii!iie(if in ctideni'i-1.-, in ; uiily at 'ditional. 
this wav a fatal variance. 


all 
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all sums of moJicy due thereon^ to and fur the derend- 
ant’s own use and benefit; and the defendant covenanted 
with ])laintifl^ that within seven days after every dividend 
whieti siiould be declared under tiie estate of the drawers, 
acceptors, payees, or indorsers ui' the said bill thereby 
assigned, the defendant wonhl pay to pluintiif such sum 
of inoucy as should be equal in amount to the divitlend 
so to be declaretl on or in respect of the sum of tJW'J/. II;;. 

without anv deduction or abatement. 

• 

The Court now directed to confine his at¬ 

tention to the point, whether there was any proof of 
tlie averment in the declaration, that the plaitUifF had 
assigned Ute hill to the derenduut. 1 la now argued that 
there was evidence of an actual assignment of the legal 
property in the bill to the defeiulnnt, although the latter 
was bound by the terms of hi- ugr«.?enieiit to pay to the 
plaintifi' a sum equal to the amount of the dividends he 
might have rtreived. lleie the covenants in the deed 
of assignment do not amount to a condition, but are 
mere collateral atul indepeiulent covenants. 

Abuott .1. The tleclaration states, that in con¬ 
sideration that the jtluintitr woulil assign to the defend¬ 
ant a bill of exchange, the defendant promised to do a 
certain act therein iiieiitioned. It*is then averred, that 
the plaintitf'did assign the bill to the liefendanl. It wa-' 
therefore iiicunibenl on the plaiutilf to prove that he 
did so assign the bill. Now, any lawyer reading that 
allegation in this tleclaration wouUl understand that the 
pluintiif was to assign the liill without any tiuaiilicathm, 
and for the sole benefit of the assignee. It njipeai's, 
however, iiptiii the facts statetl in the ease, that there 


1W21. 

Vak&amiai; 

iiguiiiu 

Buht. 


was 
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182f* was no :i$sigiifnoiiI» bul tlial the hill was nier«*ly ;»ivfn 
~ up to the defemlanl, wht» wanttnl it for a partieiilar 

aptitut purjwsc, upon condition that the proeceils should from 

time to time be paid to the jdaiiitifl. I hat is bv no 
nieansi the unqualified assi^nineiil «hii’h ihi- ileelaralion 
imports. If' the diHrlaration iiaii «>laleii as tiu' consider¬ 
ation that the plaintiiT had assionoil to the ileflaidant the 
legal interest in the bill, subject to a eoiulition, that he was 
to pay the plaintifi'the jwtK’eeils, tlie lliets jn-oved wouUl 
have siqqiorted that a\t:rnieiit. I am ol npiiiion that 
hero there was not anv e^’idence of such an assimnnent; 
and, therefore, there must be judgment for the <iefendant. 

Baylev J. The language used in this declaration 
imports the agreenieut to have been that the plaintiff 
should execute an unqualified ami uneonditionai assign¬ 
ment. The real bargain, liowever, Ihrtweeii the parties 
wiis, that he should execute ati assignment, accom¬ 
panied with this conditicui, that if the delendaiit should 
receive any dividends iqnui the bill he should j>ay the 
same over to the pluintifK 'J'ha: is a (qualified assiirn- 
inent, and is .so dcscrilx-d in the indenture which the 
parties themselves executeil in pursiiaiiei* »»f their agree¬ 
ment. It appears to me, therefore, that the eousider- 
ution was untruly stated, and that a nonsuit ought to 
be entered. 

Best J. (a) The declaration alleges the consideration 
to be, that the plaintiiT shall make: an iiiiconditioiial as¬ 
signment of' the bill of exchange to the dofeiidant, hy 
which it must be understood that the assignee of the bill 
was to have the whole IxTiefit <»f it: wlieretis it appears. 


iJiUruyd .1. wa:> at Clioiulit'rk. 


Jit 
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in }xiint oftiicl, that lie was tn tierivc no benefit, for be 
wa^ to hatiil over the whole iiroeeeiis tn the plaintill'. 
There is iherel'ore. a material variance in the consider- 
ati(<ii i<tati*il ill iiii.- declaration and that |rivcii in cvi> 
deiiee: and th it lK-ii],>; su, there iiuiaI lie jiulgnietit for 
the dei'eiulaiil. 

Judgment for Defendant. 


I8J1. 


Va N’SAyilAf 
a"nn»t 
liL'RT. 


S()i.L\ and Another against M’hitmore. 

'.M |‘S1T t»f a policy ot insurance upon the ship 
.S'- ! At the trial heftire liimlrif .1. at the 

ihm sittings :,!'ter 'I'rinini term, I siio, a verdict was 
found for :!.e plaintilf-, suliject to the opinion <if the 
Conn t>:i the idliowing case: 

< )ii ti." _’iui« S-■!, iilti r. I"!'*, the defendant sub¬ 
scribed .1 polii-y of ir.siir.inct upon the ship Sv.'m<:nnf 
and the ri'h w;-.' at. aiul frv>m //'<//, to her port or 
port* of loatlitig ill the /h/.V.v ..ea and gulph of 
with lilierly for tlie shiji in the saitl voyage, to proceed 
and -sail to, and tom h and stay at any ports or places 
whatsoever and v. lieiesoever fvir all purposes, particuhir- 
Iv.ii /,'(W.'.'o/i, wilhiMil being deemed a ilevialioii.” 'I'lic 
policy v,.IS i Jli-et-eil by the piaiutills. on behalf of 

«ho tin a rcsiiled at ill J^rnssui, 

.aid was the jKii ty iniercsteil in the iiisurauce a.s owner 
of the ship. Till sitip, oil till* Mil Ociobtry IS is, hegaii 
liniiiiug oil bo;iril at i suuilry packages l<>r /■'.istiiurt\ 
siindrv other packages for and sundry other 

packages for PiUi 'u atiil on the iiSil Ch'/ttbrr, in the 
same vear, set aiilVom iluHmx her voyage for J'.lsinttiry 
/J(iw/:/g, and Pilhiu, the latter being her iuioiuled port 

of 


'/''■lirs'Uiic, 
Octvin-r 'Jijlls. 


Ity a policy a 
*!iip n'us insur- 
ctl ai and I'roni 
Hull to her 
jiiirt. «ir (hirl', 
Ilf li<:idiii{; i:i 
liii- 5i-:i 

and oT , ./■ 

/’iv.'!«•(. with 
litivrly 1 .1 j»n»- 
ci-i-d III. .ind 
touch av.d >tav 
ai. aii\ ji..ri or 
piirta w hatso- 
i-.i-r. fiir any 
pi:rjii>>e. parii- 
i iii.i.'-Iy at Uls.- 
II -fi . n ithout 
>i.-ii'.:r ik-k.iiitil a 
dfi i.iiiiiii. The 
ship :,::iclu-il 
aiiil stayed at 

/..'li'i..i;id 

/i....r,.v. lode- 
liver gsvods. 
I’i'.uu lieiiijj 

lii'i' }>ori Ilf 
loading: Held. 

th.it tills W.W a 

deiiatiua. 
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Soil V 
'Wmitmoke. 


of londin!'. Tlic sliip loiicliPil at and landi-il 

there the ^ooils destined lor that plait*; >lie jiftorward» 
sailed for Jiantzi^’, and arrived t!>:re on the ITiili /Jt- 
cember, ISI 8 , and was deliverin*; the ooods ili*stineil lor 
iJanfziff, until the l!Hh lyecnuher^ I SI 8 , when she pro- 
ceeiled to J*tllau to deliver the remainiler of her earoo. 
On the Jlst December^ I sis, the ship when in sijrht 
of Pillauy was totally lost by the perils of tlu* sea. 
The premium mentioned in the jHilicy was returneil 
by the defendant to the plaintills before the eonimeni'e- 
ment t>f the present action'. 

, F. l^oUvch for the plaintifl', admitted, that it was now 
scttleil by the cases of Ihtckt-r v. Allfiuil («), lAiri"horu v. 
AUnutt i/t), anil Hammond v. Ib id . f \ that the libi-rty to 
touch at any port or place whatsoever tor all purposes, 
must be taken to mean, for some purjiose eoniurti’d 
with the voyage. I lere, f/ir fdfjrrt of' the vtn/a^f xtrnsy 
that the ship was to proeeifd from Hu/i to her {init of 
loading in the liallic. But it din's not therefore follow, 
that she was to sail in ballast, and if she was to take 
gooiis she might be permitted to ileliver them at those 
ports, where, by the liberty reserved in the policy, she 
was permitted to touch anil stay. 

Cm Fulln-y contniy.was stopped by the Court. 

Annoi-r C. J. The liberty given by this policy to 
touch at any ports for all purposes, must be construeil 
to mean purposes connected with the voyage. Here, 
the voyage was from I lull, to a loading port in the 
Jiallicy and if the ship hail gone to Klsinorc or Dantzig 

(a) 15 £ 011 , 27S. (l.) t 2'avnt. Sl‘J. (r) 4 H. 4 - A. 7.>. 

to 
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to M:e if slit; cxiuhl get a cargo, that wuulil have been u 1821. 

pur{K)se cuiiiii'Ctud with the voyage, iiiul eoiineqiieiitiy ' 

wouhl not havt* lai.'ii a (U-visitioii. Hiil tlie vckm-!, in fact, ftanhifi 
went to thtrae polls liir the purpose ol"tlelivtriiig goods, *'n*>ois 
whith was wholly uiieoiinected with the object of the 
voyage insured. 1 am thereibre of opinion, that this 
was a deviation, and consetjuciitly, that there must be 
juilginent of nonsuit. 

Judgment of nonsuit. 


Ellis afiainst Aiixisox. 


fritlai/, 
ih-t’itfr iJTlli. 


D ECLAIIATIOX stated, that by an indenture, inrlosuro 

* ai't a was. i-n- 

made loth l>Of, between the plaintifl’ acti-a. i*iai iiu- 

• » • 1 1 !■ I » foiiifiiissioiitM 

oi the one part, and tlie ileieiulant anil one ,Ju/in -.liould Mt uut, 

//lit of the other part, the plaiutilf demised unto the awaniTi^ain 

ilefeiidant and the said ,To/im all the small or {al”u oiit* of the 

viearial tithes and ilues of what nature soever, vearlv V""”""''* 

arisiim in respect of a eertaiii piece or parcel of •xround, **“* 

situate ill the parish of J-mh/ Moulst'i/f in the couiitv vurau-. in lu-u 

' of all and 

oi'Sitn ri/f and ail olhiT the tithes belonging to him the vicarial titi.os; 
plaintilf, as the incumLK.‘iit of the living of the parish of iiiis>ionc^‘»t.Tc 
J-Mi/ Mtm/st’Uf I’or aiiil in respect of the said ground and tlnpiNh bv 

their anard the 
several allot. 


premises, llabeiulum for 21 years, ^yielding ami pay- 


ra vearly ivnt of 22/. C'lnenant to pav the rent. 

’ • * • ini|>rti|iri.ite 


mg 

Hreach, non-paviiient of’ rent tor one year, endin'; at 

* ' . * curate ie.jHVt. 

Mir/;itrl/m:s, ISIS. I'lea, that alter making the in- »>*ely. and the 

. _ ^ Kline alift ■ 

denture, and belore the ciiiiimenceuieiit of the lime for iPE'lltH WiMV 

which the alleged rent is supposed to have arisen by an cl.ired'ai he in 

act ol the ii5 (i. 3. for inclosing land.s in tlie parishes of Ind 

of all tttheN; 

I lelii. under Uiia act, Uwt thv tiUieti wurti not v&tiiiguisliad until tiie cuuuuisuoaen aiade 
tliuir award. 
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Easf Motdsey and Jf'cs/ Matdscjh in the county oi&o'reif, 
reciting, aniongiil other things, that there were in those 
parishes several commons and waste lands, and that 
Lord Hotluim and Sir G. //. Jb\ lierkcley were seised of 
the rectory impropriate ol' J-lasl JMoitlsr^f and as such 
were entitled to nil the rectorial tithes within the parish, 
and that the provost and iciiows of Kind's Collide, 
CambritlgCf were the patrons oi‘ the }ierpetunl curacy of 
the parish ot' I-Uist Mouht Hf and that the Rev. ll'. Ellis 
was the curate thereof^ and us such was entitled to all 
the small tithes within the parish : it was enacted, that 
A. a. JX and J. IX should he appointed the commis¬ 
sioners for setting out, dividing, and uilotting the com¬ 
mons and waste lauds within th>.> parishes of East atui 
Wt'st Moulsty, and for jnitting the act into e.veciition ; 
and it was also further enacted, t’.iat the comniissioners 
should set out, allot, and awant unto the impritju'iaU- 
rectors and curate of the parish of East Moalsi j, in lien 
of all great and small tithes arising out of any part of 
the said commons and W'oste and other lands in the said 
parish, thereby intended to he divided, allotteil, uiitl 
inclosed, and ior and in lieu of the tithe- of all sikIi 
gardens, orchards, ))astures, wooiilands, and ether an¬ 
cient inclosures in the parish, a- were liable to the pay¬ 
ment of tithes; and in lieu of all liiodii-ses, and all 
payments and compositions in lieu of such tithes, such 
several plots, parcels, and allotments of the saiil coin- 
inons or wraste or other lands us in the judgment of the 
commissioners should be in the whole equal in value to 
onc-fiilh part of all the land which was then arable, or 

which had been arable within seven years before the 

* 

passing of the act; one-tciitii jiai'l of all tiie woodlands, 
and two-seventeenth parts of all the other lands ainl 

grounds 
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grounds within the parish whicii were liable to the pay¬ 
ment of tithes; and the commissioners were required 
to distinguish and separate by their award the several 
allotments so to be made by them to tlie impropriate 
rectors and curate respectively; and the same allot¬ 
ments were thereby declared to be in full satisfaction 
and discharge of and for the said tithes and moduses, 
and all payments and compositions in lieu of tithes, if 
any, yearly issuing from or out of the said commons, 
waste, or other lands. The plea then stated, that the 
premises in the declaration mentioned were within the 
parish of 2Cast Mmdsnjy and were liable to the payment 
of tithes; and that, after making the said act, and hei- 
fore the 29th Srptember, 1818, to wit, on the 27th Stp^ 
lumber, 182G, the commissioners did set out ami allot 
unto the impropriate rector and curate of the said parish 
of Kasl Alotdsej/, in lieu of all great and small tithes 
issuing out of the said cuinmuns, and waste And other 
hinds in the said parish of East Moulsrj/, by the said act 
iiUcndeti to be divided, allotted, and inclosed, and for 
and in lieu of the tithes of all such gardens, orchards, 
jiastures, woodlands, and other ancient iiiclosures in 
the aforesaid jiarish, as were liable to the payment of 
tithes; and in lieu of all nunluses, and all payiiieiits and 
compositions in lieu of such tithes, certain plots, par¬ 
cels, and allotiiieiits of the said commons, and w’aste 
and other lands, ns in the judgment of the commis¬ 
sioners were in tlu? whole of Tthc value mentioned and 
lirescribi'd in the act, and which allotments were to be 
in full satisfaction and discharge of and for the said 
tithes and moduscs, and all payments and compositions 
in lieu of tithes (if any), 3 'carly issuing out of the said 
comnions, waste and other lands. The plea then stated, 
VoL. V. E tht-it 


1821. 

■ Ellik 

0gmtt 

Asxuoif. 
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that by means of the premises all the small and %'icarial 
tithes and dues, yearly arisiiijr in rcs}u>ct i>f the said land 
and premises in the said declaration mentioned, ceased 
and determined, and were from thenceforth for ever 
extinguished, and are no longer payable for and in 
respect of the said ground and premises; and that all 
the rent up to the time of the extinguishment was paid 
by the defendant. Replication, after setting out other 
clauses of the act, stated that the commissioners had 
made no award. Demurrer and joinder. 


Z>. JFl tfonest in support of the tlemurrer. 'I'he ques¬ 
tion is, whether the tithes have not been extinguished by 
the allotment made b}' the commissioners under the 
act. That depends entirely on the construction of the 
act. The first part is directory to the commissioners, 
to set out, allot, and award lands in lieu of tithes: but 
the act cxpr(»sly enacts, that the allotments are to lie 
in lieu of tithes. Now the plea shews, that an allot¬ 
ment has been made, and, conse<|uently, that the clergy¬ 
man has received liis compensation ibr his tithes, which 
arc, therefore, extinguislieti. It is clear, that the act in¬ 
tended the clergyman to take a benefit belbrc the formal 
completion of the award, and the fair construction of 
the act is that the inception of the perpetual curate's 
advantages under the iiiciosiire, and the extingiiishinent 
of the tithes in lieu of which those advantages weri‘ 
given to him, should bh cutcnqv>raneous. L'luier all 
inclosure acts, certain i>owcrs of itccupation and of exer¬ 
cise of ownership are givcti, antecetleuily to the award to 
the persons to whom the allotments are made, and a 
variety of collateral arrangements arc to be made before 
the award can be perfected. The section of the act on 

which 
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which the present (jiieslion turns, must be taken to be 
frametl witii reference to this view of the subject, the 
first clause of the section is directorj' that the commis¬ 
sioners shall sr/ tm/f alfot, aiul encartlt but the subse¬ 
quent clause, extinguishing the tithes, enacts, that the 
allotmatUs shall be in full satisfaction, and discharge, 
omitting the repetition of the term ** avsard.” There¬ 
fore, thoiigli the cuuimis>iuners are bound to set out, 
allot, and award, yet, inasmuch as the setting out and 
allotting conferred rights on the clergyman before the 
execution of the a\vard, the extinguishment of tithes 
w'as intended to take effect u[)on the allotment, without 
waiting for the lapse of time, and the investigation and 
adjustment of other matters, that were necessarily to 
precede the formal execution of the instrument by the 
commissioners. 


1821 . 

£uja 

Amuok. 


J. Parket contni, was stopped by the Court. 

Bayley J. (a) 1 am of opinion that the plea cannot 

be supported. The quc'stiitn is, w'hetiicr it appears upon 
the face of the pleadings, that the tithes have been 
extinguished by what has been done. By this private 
art, the commissioners are requiretl to set out, allot, 
and award to the impropriate rectors and curate, in lieu 
of all great and small tithes, certain plots, parcels, and 
allotments of the coiumons, &c .; and they are reejuired 
to distinguish and separate the several allotments so to 
be made bj' tlieni, to the impropriate rectors and curate 
respectively, and the same ^allotments are thereby de¬ 
clared to be in full discharge of all tithes. Now, the 
compensation to the proprietor of the tithes is ** the 


(a) Abbott C, J. WM ntting «t the OU BaUfy. 
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IIoi.Rovn J. I itin (.■ntii'cly of tlic >aiiie o]unioii. 
The thing which the act of parlianu-nt directs to he in 
lieu of tithes, is thi- ground which >hall be set mil. 
allotted and awarded hy die cmutiiis.ioiiers. 'rhe 
question is, in this ease, whether, hy whal ha> hei-ii 
dune, the phiintiiT’ has got that which, hy the act of 
parliament, he was to have in luuof tidu-». It apju-ars 
upon the pica, that a piece of ground has lu'cn set <>u( 
and allotted, hut not uwanh'd, and du-reibre the plain- 
tiii'lins not got that which was to be in lieu of his tithes. 
The snhsequtnl pJrt of the clause enacts, that llie «////*• 
allotni'. Ills, 'which word, hy reference to the preceding 
wonls, must Im; taken • to iiu-aii, the laiuis set out, 
allotted, and awarded,; are to he in full sutistiictioii and 
discharge of the tithes. Now the coniniissiuners have 
intule no award, and therefore the phiintifl' has nut 
got that which the latter part of the clause directs to 


C.\S>KS IS MlCllAKLMAS TKR.'f 

..me »lt.«ment.," vi/. iW .Hotnict. ..t <«.•. 
nml iiwurtleti: that seenis li» mi* to he th« pl.iin 
ing of the act «>f par/iainent, .if»l this lonsiriKtion i 
fortified hy atJvertiiig to what the genera/ rule of /.iw 
is ii|)oii this {M>int with retereiite to new im‘li»nres. 
Now, the freehold in the allotnieiit dix’s not vest in tie- 
person to whom the allotment is made hclbrc the awartl 
is executed; that point was so lUx-ideil in the case of 
Farrct v. [a) Now. this plea states only, that 

the laiuis had lieeii set out and allotted. It therefore 
does not shew that the thhc was extinguisheil, heeausi*. 
for that purpose, the allotment*- ought to have heeii 
^awarded as well as allotted and set out. I thitik, there¬ 
fore, there must be judgment for the piaiiiiifil 


(<i) SI liarn, Aid. 17i. 
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oo'iii full saiisfaction of the tithe. I think, therefore, 
there must be judgment for the plaintiiT. 

Best J. It w<mld he n verj- hard thing on the curate 
of this parish, that he sliould be bound to give up his 
tithe before he has got the equivalent. Now he has 
not any equivalent till the award be made. After the 
allotment is made, any part}' interested in the lands to 
be allotted, may appeal to the sessions, and the allot¬ 
ments may then be altered before the final aw'ard is 
made. It would be most unjust, therefore, that an 
allotment, which is not a final adjudication, should be 
that which the curate is to have in lieu of tithes. I think* 
that the wtirds y./we allotments must be construed with 
reference to the preceding words, and therefore, that 
they must mean an allotment confirmed by an award. 
It does not ajipear in this case, that any award has 
been made, and therefore the plaintifi’ is entitled to our 
judgment. 

.ludgment for plaintifi'. 


1821. 

Euj* 
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(iARNETT and Another against Willan and Ort.’ffcTesth. 

Jones. 


^"'IIIS was an action on the case, brought by the Apwelwhich, 
plaintifis against the defendants as common car- tents, cxciMided 
tiers, fi>r liire from Liomlon to If’orcrs/<v, to recover tlie dtv 


livcrvd tu 

aiicl //., rumiiiuii I'arricrs, to In* {-.arrii-cl Ity tlii*ir niAil-caach, was accc>ptt'dl by tliein to be so 
furriecl, aiitl was nrliially put into tin* mail, and c.irried by that conveyance a sliort distance ; 
it was tlieii taken out ui* the tnail-euaeli«|iy a servant of the ranriers, and left to be forwarded 
by another roueli. of which /f. was one of the pmin-ietora, but in which U. had no concern, 
and till* parcel was lost. Tiie carriers had previously given notice that they would not be 
rtsi|Musilile for any {raekage containing siH-cilied articles, or which, with its contents, should 
esceed in valuer if lost or daiiiageil, unless an iiisurunre were paid : Held, that, notwith- 
stiiiiding this iiotii*e, the carriers were responsible for the parcel in question, in consequeni*e 
Ilf tlieir having delivcretl it to tte carried hy another coach, of which one of the carriers only 
was proprietor. 
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value of a parcel dclivci’cd to the defendants, to be 
carried by them from ImhiIoii to 1Vnrcr&tn\ and allegetl 
to have been lo>t. Plea not guilty. The cause was tried 
at the Loiulon sittings after Trimttj term, before 

Bayley J., when the jury found a verdict for the ]>lain- 
tiff% subject to the opinion of the Court on the fol* 
lowing case: 

The defendants, at the time t>f tlu* delivery to them 
of t)tc parcel, tvere the proprietors of the fibmv/iv 
inail>co»ch, useil by thetn as common carriers, for the 
carriage of passengers and J'oods fi>r hire. 'I'he plaintills, 
who resided at ffutresic/t wrtrte tm the ITih 
L 8 I 9 , to their correspondents in desiring :>> 

have two pieces of sarsenet scut to them **by the return 
of tpuih” Such ^rseuct, of the value of 45/. (>i. bd. 
was accordingly packed upon the l^th S»-pit‘mhn'y 
and duly booked at the coach oilicc, at the Bull and 
^luuth inn, from which the li'urcfsttr mail proceeds, 
** as for the Jf'o/rrffrr tnnil-coaeli t»> *rho 


parcel was accordingly, by the di-feiidants, put into the 
IVorcester mail-coach at the Bull and Mtmth iiiii, aiul 
entered in the usual way-bill of tiiat coach, as a parcel 
to be carried thcrebv from LAuidun to B'otrtsffr, and 
the same parcel was carried in the mail-coach, fntiu tlu* 
coach-oflice at the Bull atul Mouth inn, to a place culled 
the Cii'UJi Man and Stilly in OjJord street, at which 
the delcndants have no office or servant, but where 
passengers and parcels are booket! for the defend<tiits’ 
mail-coach, and there the same was taken out of the 
mail-coach, ninl left at the Green Man and Slill^ to be 
iorwariled on the ibllowing day to ffwci strr by another 
HvrcesJer coach, called the heavy couch, (in which the 
tlefeudant- Jones had no interest,) and the entry in 

the 
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the way-bill of the mail-coach was altered accord¬ 
ingly. The parcel was afterwards lost out of the 
heavy coach, but it did not apjienr by what means. 
Before the parcel was so booked, and delivered to be 
carried to IVorcesler by the mail, the deii'iidants had 
caused the following public notice to be given, and the 
plaintiffs hud liotice thereof. Take notice, that the 
proprietors of the public carriages, who transact their 
business at this oflice, will not be answerable for any 
package containing cash, bank notes, bills, Jewels, plate, 
w'atches, lace, silks, or niuslitv!, however small the value, 
nor fur any other package which, with its contents, 
shall exceed 5/. in value, if lost or damaged, unless the 
value be s])eeified, and an insurance be paid over and 
abo^'e the common carriage, when delivered here, or to 
any of their offices or agents in the different parts of 
the kingdom.” 

Chitti) was to have argued fur the plaintifl^ but the 
C'ourt called upon 

F. Pollock, contra. 'I'lie defi'iidant is exempt from 
all res|R>nsibility fi>r this loss, by the express terms of 
his notice, for the parcel has been lost. The object of 
these notices is, to protect the carrier from all losses 
arising from the default of his servants, unless the goods 
be insured. It is not unreasonable, that, with respect 
to parcels of value, carriers should require an additional 
compensation in proportion* to the risk they run, and 
there can be no doubt, that, by the law of Enulaml, 
carriers may by such iiotici's limit their responsibility. 
In "Sichohon v. IVillon {a), a parcel above the specified 
value of .5/. was delivered by the carrier, to lie carried 

■la) 5 Kant, .K'T. 
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by the mail. The proprietors in that c»isc were pro-> 
prietors both of a mail and a heavy coach, going the 
same road fiom N<^ingham to .hondon ; the parcel was 
accepted by them to be carried by the mail. It was, 
however, booked for the heavy coach, and afterwards 
lost, but it did not appear whether it was lost in a 
course of conveyance by the coach, or out of the ware¬ 
house. It was there held, that the parcel was to be 
considered as a parcel lo^ or damaged within the mean¬ 
ing of those words in the notice, and that the carrier, 
therefore, was exempt from resjmnsibility. That case 
is an authority expressly in point to shew, that the 
pi^sent detendants are not liable. 


Bayley J. (a) I am of opinion that the plaintifis are 
mat entitled to recover. A carrier is entitled to have a 
compensation in proportion to the value of the article 
entrusted to his care, and the consequent risk which he 
runs. He may, therefore, by a special notice, limit his 
responsibility to a reasonable extent. The notice given 
in this cose was, that the carrier would not be answer¬ 
able for parcels containing certain specified articles nor 
for any parcel above the value of 5/., if lost or damaged, 
unless an insurance were paid. The question then is, 
what is the fair meaning of the words lost or dam¬ 
aged.” In their largest sense, they would comprehend 
any case where the goods were lost or damaged by the 
wilful act of the carrier, {>r of his servant, even if be 
threw away the parcel entrusted to his care. For, in 
that case, it certainly might be said to be lf>st. It 
seems to me, however, that* that is not the fair and 
reasonable construction of those words in this notice. 
iSuch a construction would certainly l>e wholly incon- 

(a) jUiboH C. J. wu Bt tiic Vtft Hathy, 
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sistent with several decided cases, to which I shall 
presently refer. The true construction of the notice 
seems to me to be this, that the carrier is not to be 
protected by the words lost or damaged, if he divests 
himself wilfully of the charge of the parcel entrusted to 
his care; because, he thereby divests himself of his 
character of carrier of the thing intrusted to his care. 
The words lost or damaged ought to be qualified thus: 

the carrier himself doing nothing by his own voluntary 
act, or the act of his servants, to divest himself of the 
charge of carrying the goods to the ultimate place of 
destination.” It has been said, that the object of this 
notice was, to exempt the carrier from all responsibility 
for the acts of his servants. That, however, is not the 
object expressed in the notice, and it has been held in 
many cases, that a carrier is responsible for the want of 
care and diligence of his servants. In Smith v. Horne{a)t 
a parcel having been sent from Worcester to London^ 
arrived in London^ and was taken from the coach-ofiice 
of the defendants in a cart, under the direction of one 
person only, for the purpose of delivery; the servant 
lefi the cart unprotected in the street, while he went to 
dificrent houses for the purpose of delivering other 
packages, and the parcel, the subject of the action, was 
h)st out »)f the cart. The Court were of opinion, that 
the carrier, notwithstanding his iio^ce, was liable, and 
that the words lost or damaged did not apply to a case 
of that description. In that disc, the currier, by leaving 
the cart in the unproteeteil state which he did, liable to 
be pilltqred by any dishonest person, might be con¬ 
sidered to have divested himself of the charge of car- 

tu) 'iJi.ihore, IS. 
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1821. tying it to its ultimate place of destination, and there, 
_ too, the loss accrucil from the act ol* the servant. In 

lisaintt Bodenham v. Bennett (//), the carrier bv his serviinl hud 

Wll.UkN. 

carried the parcel beyond the place of its destination, 
and it was lost. The Court of Exchcejuer, after great 
consideration, were of opinion, that the carrier was not 
protected by the terms of the notice, upon the principle, 
that, at the time the loss accrued, the carrier was luit 
carrying it to its place of destination, but, by a wrongful 
act of his own, had ilivestcd himself of the charge ()f it, 
on its way to the place ot* destination. In Birkctt v. 
fVillan .6), a parcel of indigo was sent by a carrier, 
directed to a person at ivrc/cr, and it was dtflivered by 
the book-keeper at the couch-oiliee to a person who 
appliL*d for it, but who had no right to receive it. In 
that case, there was a wrongful delivery by the act of the 
servant. The Lord Cliief Ju“tic<‘ at the trial was oi‘ 
opinion, that the carrier was protectetl by the tcruiv of 
his notice, but the Court, upon a motion for a new trial, 
and after argument, were of opinion, that that being a 
case of gross negligence, was a lo>s i,t»t proteeleil by the 
terms ** lost or dainagi*cr’ in such a Tiotic*-. Now in 
that case, the carrier, by a wrongful act of his serx'unt, 
had divested hiinseif of the charge <»f c.uryiiig the 
parcel to its ultimate place of ileslinatioii: for it wa- 
his duty to carry it 4o the house of the person for whom 
it was intended at /.'xcVci', if he founii the person to 
whom it was direeteth or lo keej) it in ortler to make 
due inquiry to find him out. 'I'hese ca^'es are autho¬ 
rities to shew, that the terms lost or damaged in these 
notices, are to be understood in a limited seiee, and it 

(b; 4 (i) ‘J n..^ J. 
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seems to me, ihnt tlic courts have put a sound con¬ 
struction upon tliose words lost or dama^cily by which 
the carrier will receive all the protection which he 
oiinht to receive, fur he will thereby be exempt from 
those peculiar liabilities which attach to him only 
in his character of carrier, but not from the conse¬ 
quence of his own inisfea/ance, for which every bailee 
is responsible. In this case, the defendants, tf'illau 
and Jones, rcccivc«l the parcel to be curried by them. 
'I'lieir coach arrives at the Gnm Alan and Still, 
and the parcel is then, by their concurrence, put out of 
their pt>sse»:sion, and delivered to a didereiit person. 
Now, when the plaintifl' sent his parcel by If'illan and 
Jones, he had a right to have the care and attention of 
both those persons, anil when he had the care and 
attention of i>ne only, he had not that cure and attention 
for which he t)riginally contractetl. tVillan and Jones 
have therclbre, by the act of their servant, divested 
themselves of the charge of carrying this parcel to its 
nltiinute place of destination, and upon that principle, 
I am of opinion, that they are not protected by their 
notice. \\'e have been strongly pressed in argument 
by the case of Siehotson v. IVillan. i^a) That case, how¬ 
ever, is plainly distinguishable from the present. There 
the defeiulaiit was the owner of two coaches, a mail and 
a heavy coach, going to the same^dace, ami the parcel 
was ilelivered for the purpose of bt ing sent by the mail. 
It was not proved that it •was in fact ])nt iiito cither 
coach, but, bv an entry in the defendant's books, it 
a|ipeareil, that he had intended to send it by the heavy 
coach. 'rile ])arcel w*as lost, but whether out of the 
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warehouse, or in the course of conveyance, does not 
appear. In that case, the carrier had not done any 
thing to divest himself of that parcel in his character of 
the pro{irietor of the mail-coach, ainl he might after¬ 
wards have sent it by the mail, notwithstanding the 
entry in the book. That case, therefore, cannot govern 
the decision of the present, and 1 am therefore of 
opinion, ujion principle as well as authority, that the 
plaintilTs are entitled to onr Judgment. 

Holroyd J. 1 am of opinion, upon principle as well as 
upon the authority of decided cases, that a c’arrier, not- 
widistanding his notice, is resjHinsibie lor any loss or da¬ 
mage arising in the course of the trust reposed in him, 
cither from his own personal miscoiuiiict or that of his ser¬ 
vants. The substance of the notice in this case is, that the 
carrier will not be responsible in certain specified cases, 
if the goods be lost or dama'^ed^ unless they are insured. 
Having given this notice, the defendants receive the 
parcel in question, to be curried by *hem by a particular 
carriage. It is so enterc>d by them ni their book, and 
is taken a part of the way, and is then delivereil over 
by one of their servants tt) be carrietl by another con¬ 
veyance. It must, therefore, be taken to have been ile- 
livcrcnl over by them \viiii the knowledge that it was to 
go by the mail from which it was removed, Ibr the 
way-bill was altered after the parcel Inul been put 
into a course to gti by that coach. The wonls ij'toyl 
or dama^edf' in my opinion, apply only to a loss tn* 
damage arising from any negifgence or misconduct in 
the carriage of the goods. ] lere the loss arose from a 
wrongful act of the deiendunts, wholly inconsistent with 
the contract they had entered into to carry the jiarccl, for 

the 
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the consequences of which they are answerable. Sup¬ 
pose, alter liaving received the parcel, that, instead of 
can-villi' it, lliey had refused to do so, and wilfully 
siilTered it to remain in their warehouse in town i that 
would clearly b(‘ a breach of the undertaking to carry 
it to its ultiniate place of ilcstinatiori, and would con¬ 
stitute a wrongful act, lor the consequences of which the 
defendants wouKl be responsible. In this case they did 
take the parcel part of the way, and then removed it 
into another carriage. ’I’lic action here is foiintled upon 
that misdelivery, and not upon any thing arising in the 
course of the carriaire of the uo<»ds which thev had 
undertaken to convey ; but for doing an act quite incon¬ 
sistent with dial fin-which they hail stipulated. The de¬ 
livery t»f it over to aiiitiher coacli. when they had under¬ 
taken to carry it by their own coach, was a wrongful act 
on their part, wliich itiakis them n sponsible for the con- 
seijueiiees ari.-ing from tliat inistlelivery. IJesides the 
cases alreailv lelerreil to bv niv ilrother UaifltUy the 
case of Hi'ck v. Kvanm is a .«trong authority to shew, 
that a carrier, notwitlistanding these notice.-, is resjioii- 
sible for the nejilia-ence of his ^ervant. There the 
carrier receivcil a cask of brandy, which leaked in the 
course of the journey: the waggoner was inibrined of 
it, but UK)k no >tep to prevent the leakage, and a con¬ 
siderable quantity of the brandy •<tas lost: anil it was 
held that the carrier, notwithstanding bis notice, was 
responsible, on the <rroiinil ♦hat the lo>s accrued friiin 
the gross iiegligeiici- of the servant. So, tiio, in EUis v. 
'Jiirnrr (A), the gooils were sent by water to be earrieil 
to Sluchi'it/iy and they were earrieil beyonil the place. 
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anti the vcs&el was afterwards lost; the Court held, that 
the carriers, iiotwiihst:indin<E the iioiiee, were respon¬ 
sible; and in that case tlic loss happened, not from the 
miscarriage of the gootls, but from carrying them be¬ 
yond the place at wdiich they had undertaken to deliver 
them. As to Xicholson v. IVillati, it is perfectly con¬ 
sistent with the circumstances statetl in that case, that 
the parcel may have been K»st out of the warehtmse, or 
even that it niav have bet'u sent bv the mail; and Lord 
HUcnburousi/ty in delivering the jiulgnient of the Court in 
that case, expressly states, ** that the mere liict of the 
booking ot' the gcunls for a diflereiit coach, aiul a sub¬ 
sequent non-delivery, could amount to no more than a 
negligent discharge of their iluly in their character of 
carriers, and nut to an entire renunciation of that cha¬ 
racter, and of the duties uttacheil ti* it, so as to inakt* 
them guilty of a distinct tortious inisfea/aiice in respect 
of the gotnls in (juestion.” In the present case, there 
was a renunciation of that character: ibr the putting of 
the parcel into another carriage, when they knew that 
it was to go by their own, and when they had in fact 
carric‘d it part of the way, wa?; an act ilone in iliivct 
contraveiition of the uiulertaking which they hail en¬ 
tered into: and therefore was a wrongful renunciation 
of their character of carriers ; for ail the coiiseijueiieirs 
of which they are, ni my opinion, re.-ponsihle. In the 
case of Bodm/iffm v, Jii'nniti («;, Mr. Haron 
speaking of these notices, said, “These special con¬ 
ditions were introtlnccHl for the purpose of protecting 
carriers from extraordinary gvi-nts ; hut they wxtc not 
meant to protect them from due and ordinary care: he- 
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sicli», this case does not come within tlie terms of the 
notice ; for here the box was not lust or damaged, but 
it was mis-delivered.” Now, in this ease the lo.-s arose 
both frf>m the want of due and ordinary care, and from 
doing an act in contravention of their duty and under¬ 
taking: and besides, in this case, too, the parcel w'as 
mis-delivered, by having licen cleliveretl to another car¬ 
rier. Upon these grounds, and upon the authority of 
the cases to which 1 have referred, I am of opinion that 
the defendants are I'cspoiisibic for the value of the pro¬ 
perty lust in consequence of the wrungiul act of their 
seiA’ants, who delivered it over to another carrier to be 
carried by his coach, instead of that of the defendants^ 

Best Admitting that there is a distinction be¬ 
tween negligence and inisfcazance, 1 think that the 
plaintifi's are clearly entitled to recover; because it ap¬ 
pears to me that this is a case of inisfeasunce. Upon 
the other }Ktint I have lately said so much, that it will 
be onlv necessary for me to sav, that nothing which has 
since occurred ha> induced me to alter my opinion, 

1 cannot see, with reference to the question t>f the re¬ 
sponsibility of the carrier, that there is any sound dis¬ 
tinction between negligence and misfeazance. 1 am of 
opinion, that by the ct>mmon law a carrier is answerable 
for the negligence, as well as tlu? misfeazance of his 
sc?rvants. 'I'he case of Xithnlson v. Ifilltin, which has 
been strongly pressed in |irgument, for the reasons 
alreatiy stated, is not an authority in favour of the de¬ 
fendant ; but if it w'cre, 1 think that the authority of that 
case is considerably shaken by the case of Birkett v. 
IViUmif where the decision of the Court proceeded cx- 
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presslj on the ground that the carrier was liable for 
gross negligence. I am of opinion, that by these no¬ 
tices the carrier is only protccteil from that responsibi¬ 
lity which belongs to him us insurer; that is a.principle 
which all mankind can understand; and 1 think that 
we ought, in such cases as these, to lay down rules which 
may be easily com})rehendcd by the great body oi' the 
public. Tor the reasons alreatly given, I am of opinion 
that the plaiiuiir is entitled to reco%'er. 


Judgment for PlaintilK 


Fridtyt 

26 tb. 


Don, on the joint and several Demises of Jous 
Axnaxdali:, David AxxAXDALr. and .James 
Axnaxdale, and Thomas Dewull and Trax- 
c:f;s, his Wile, - - - riuintifls j 

(igatmt 


('ll ARLES lluA/iEK, • • Deleiuluiit. 


a tPsUktnr. by 
iii. uriti, be ■ 
fjsifruUied tin* 
HMits of one 
rlweliini;-bouse 
situate ill to 
C. //■ for his 
iili-; and from 
and after tin* 


^IIIS caH>e wjis tried lu-fore Ahbotf C. .1., at the 
sittings after 7W«//i/term, I>-'0, when a 
veriiicL was ibunti Ibr the pluinlill| subject to the opinititi 
of the Court upoii the construction of the following 
will: ** 1, .lat/ira oli N’c. make this my last will 

di-i.xa'.i* (if th<; 

said H . h»r tit-^iicattivd t'n • i.iitr r- I :i. i, llif r>-i;ts in' all hi . min'r luiiis.'>' and 

lands, unto his iivjiiis-ws and nl.s-.' tiii:fs''si iiiciitioiti-d. for tiiflr liscs and the life of tlir sin 
viviir ; and after tin- d..'i-.-.a*i! t iir ■.ur.jvnr nf them, l.t- tnd (i.‘*isi ;l all his hniisi s ai.il 

hinds til triisUi's, i . irii t insA'i. Un- s.i!iir, iiiid in ]>.is tiii- -|ir:Hhii-c iif surh salt* unto siii-li uf 
iiir i.hildri-n of his m-|.!iVW'. and ni.vi- a sl.nuhl la- hsin;; ut thv Innv nf ibo dvtvusi' of llic 
siirsivnri .-.nil tlivn dcs istsi :ill tin- n-salnr nfhis CHlati- t6 f . It. : lltdd, tiidt ii|h>ii tho dvatli 
of the l<.-.t.ilor, tin: ni’iihens and nas-i- tijKik an im'ncdialc i-^tatr. fur their livi-s and tlir lif» 
of the surtivor, in tiit; rent • of ail tin* huuavs and lands, ficcpt tiiv Iiuum- a|iii‘ifirally 
to H. for lii% lih'- 
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and testament: I give and bequeath unto my son-in- 
law, Charles Brazier, the runts, issues, and profits of 
my messuage, tenement, or dwelling-house, situate in 
’Nex BretUjord, in the county of Middlesex, for the term 
of his natural life; and from and aficr the decease of 
the said Charles Brazier, I give and l>cc{ueath the same 
rents, issues, and profits, tir^ethcr xith ihe rents, issues, 
and profits of all other iny messuaircs or tenements, 
lands, hereditaments, and jiremises, situate, and being 
in .Vif-ti- Brent/bed aforesaid, unto iiiy three nephews, 
John Annahdale, James Awtandale, and David Annan- 
tlale, and niy niece, Frances Annandale, for their respec¬ 
tive natural lives, and the life of the longest liver jof 
them, share and share alike, and from, ami immediately 
after the decease of the survivor of them, mv said 
ne}>hews and niece, 1 give and devise all, and singu¬ 
lar, my said messuages or tenements, lands, here¬ 
ditaments, and premises, unto Christopher Peel and 
Georiic Clark, their heirs and assigns, fiu- ever, upon 
trust, to sell the same premises, and to pay over the 
jirtKluee of such sale unto such of the children of 
my nephews and nieces ns shall be living at the time 
of the decease of the survivor of tUbiu. 1 give and 
betpieath unto the said Charles Brazier I ()<!/. stock in 
the lour per cent, consols, lor his own use and benefit, 
and I give and bequeath unto hitn, the sai<l Charles 
Brazier, all my household gotals, plate, linen, china, 
and all other iny estate Mid efiects whatstK'ver and 
wheresoever. 'I'o hold the same unto the said Chstrles 
Brazier, his heirs, executors, athninistrutors, and assigns 
for ever. The premises for which this ejectment was 
brought, were the messuages, tenements, lands, heredi¬ 
taments, t^nd premises mentioned in the testator’s will, 
Voi« V. F situate 
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fcituate ami in Sere Btetif/i/ii/, \savc ami fxc»*j»l 

tlic house iiieniioncil as ilieii iu lUc cK'dijMilion «*/ 
X. Tunstail,) and vxpre^h ilcvinrl lo the .’•aid i 'hiutiS 
Jirazit’T for the tenn oi'hU IHV, aiul of which the testator 
died seized. 'Hie defoiuiaiiiy C/tarh-s lirusia\ is llu* 
son-in-law of the testator, and the resuhiury IcgaUv and 
deviscM* mentioned in his will, and was at the time the 
ejectment was brought, and still is, in possession of the 
premises sought thereby U» be recovercil. 'I'he lessors 
of the plaintifi' (the AnnanthtU-f.) were the surviving 
nephews of the testator, alid legatt‘es inentioncHl in the 
above will. Thomas IS-xAly the other lessor, interinar- 
ri^ with the niece. The lessors of the plaintifl* were 
not the heirs at law of the testator. 

The question for the opinion of the Court was, 
whether the lessors of the plaintiff w'cre entitled under 
the will to the premises l)elonging to the testator, situ¬ 
ate in .V<Ti' liretttJ'ordj during the life of the ilefeiidaiiL 

Treduvr was to have argued on the part of the }ilaiii- 
tiffs, but the Court called iqioii 

Chitty, contra. No intenrst passe<l to the lU'jdiews 
and niece of the testator by this will, until after tlie 
death of Brazier. 'I'lie testator, after giving one house 
for life to the deieiidunt, |>roceud«, ** uiitl from and 
after the decease off’. Brazier^ I give and berjuenth the 
same rents, &c. together wkh tlie rents, ivc. of iny other 
houBis, to tny nephews uiul niece.” Now it is |)crfeelly 
clear, that the latter could take no interest in the one 
house bequeathed ex[)ressly to the defendant, until after 
his death, and the words together with, ctinnot be re¬ 
jected from the will, and if they be allowed to stand, 

then 
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then they refer ii<Jt merely to the bequest, but to the 
time when the bequest is to take effect. The will operates 
thcreiure ns n s|TCcific devise of specific property, to 
take efft*ct only upon the death of Drazier, That being 
so, and as the trustees iinnieil in the will took no estate 
until after t!ie decease of the survivor of the nephews 
and niece, the life interest in all the testator’s houses in 
A'iif lin'iitjordf passed to tlu* defendant iiiider the resi¬ 
duary clause in the will. 

Bayi.ey .1. («) We haw jm right to make a will for a 
party, but it is our <Iuty U> lock to the whole of the will, 
and to extract front it what, on the fair construction of the 
will, appears to have been the intention of tlic testator. 
And of the intention of the testator, in this instance, 1 
have no doubt. It seems to me, that liis object was to give 
one house to Charles Brazier, and to give the reversion of 
that, and the immediate possession of all his other houses, 
to his nephews and niece tor their respective lives. If 
the words, ** and from and after the decease of the said 
Charles Brazier,** lie confined in construcdoii to what 
had before bc'cn given to Charles Brazier for life, then 
there is no diflicultv in the construction of the will. 
The proper way of reading it is this, “ I give to my 
son-in-law, Charles Brazier, that house, aiul after his 
decease, 1 give and bequeath the repts, issues, and pro¬ 
fits t)f that house to my three nephews and niece, together 
with the rents, issues, and {iroiits of niy other houses,” 
applying the words ** together with” as a reiietition of 
the words of gift and bequest; not meaning to postpone 
the interest in the other houses till after the decease of 
Brazier, but giving to him the immediate interest in 

(a) uttlvtl C. J. wits siUiug at the OU Bai / ty . 
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that house. It might happen in the etJurse of events, 
according to the construction contended lor, tlml every 
one of these perstms might be ilisuppointed, because, if 
Charles Brazier survivtil tliein, they woulti take ^acct>rd- 
ing to that construction) no interiNt at all in any of the 
houses, and their children even would laki* no interest 
until Brazier died : nor until that event happened, woiihl 
the trustees bo entitled t<» sell. NVheivas they are directed 
to sell inimeiiiateiy after the death «»!' tlie siirvivnr of the 
nephews and niece. Such a construction, lhereli)re, stems 
to be ill variatice with the prt>vi-i€)n.' of this will. 'I'lie case 
of CtJohe V. G entrd (n. is an authority in point. In that 
case, the testator liail two estates, t>ne in possession, anil 
another in reversion exjiectant on the death of A, B. 
He devisctl the former to his widow for one year, and 
then he devised both to the lessors of the plaintiff, to 
liold immediately after the expiration ol‘ the \e.ir from 
his decease, anil the ileeease of .7. />. 'riu ri f.<ri-, t in- 
less.or of the plaintiff wa> aecordim^ to tin. won!'. t<. 
liolil from, and immediateU afur the e\;iir.it:.>n o*’ mie 

• 4 

year after the death of the testator, and tin- iKcease of' 
A. B. The i(Uestion was, whether the whole was post¬ 
poned until after A. B. died, 'riie Conil decided not. 
but tliat the words were to be taken distrilmlivelv, and 
that *• after the dece.tsc 1^. ,,, 

to that estate hi w.'dch A. I,..;} -t. 

SO in this ca.e, these words, “alter th,. d.e.as, 
C/iaA€.<i Brazier;’ may tiiirlv he ton/ii.ed f.. tJ,.,: 
the rents, issues, am/ profits <;/* »,/,/*./, luui previouAv 
been gh on to Charles Brazil- for his Ji/h; hm «.s li, 
the Residue, it is a jiresent and iniiiietliate devise. 


(«. 1 SauHil. |«|. 
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' lloEROvu J. 1 think that wc should defeat the 
nianifcKt intention of the testator, if wc were to decide 
this case in favour of the defendant. It seems to me, 
that at the vciry time when the testator was devising one 
house to C. Brazier, he had in his mind his other real 
property. For, immediately after giving the life estate 
in the one house to the defendant, he goes on and says, 
and from, and immediately after the decease of the said 

Brazin', I give the said rents, issues, and profits, 
together with the rents, issues, and profits of my other 
houses, to my nejihews and niece. It is clear, that the 
testator meant Brazier to take a life estate in one house 
only, and yet that he meant in this part of the w'ilkto 
dispose of his property in the other houses. Now, that 
iiitt'iition of the testator cannot be eilected without 
giving an immediate interest in the latter to his nephews 
and niece. It is said that the words “ together with” 
incorporate not only the gift, but the time when that 
gift was to take eftect. I think, however, that it 
was the manifest intention tif the testator in this case, 
that these words should apply only to the gift, and not to 
the time when that gift was to take ellect. 1 think it 
(jiiite clear, thereft>ri‘, that the testator in this part of 
his will intended to give an immediate estate for the 
lives of his nephews ami niece, and the life of the sur¬ 
vivor, anil therefore, that there sholild be judgment for 
the })laintifl'. 

Best .1. 1 am of the same opinion. It is evident 

that the testator ilid not intend, tluit tlic defendant, 
to whom he had expressly devised one house, should 
take an immediate interest in^ the other houses and it 
is ci}ually clear, that he did not intend tliese houses to 
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go to his heirs at law, for he has, hv the residuary cinuset 
given aw’ay all his estates whatever. 'I’hen if he in¬ 
tended, that these houses should not go to the defend¬ 
ant or his heirs at law, it is (]uitc clear, that he must 
have intended, that they should immediately upon his 
death go to his nephews and niece. It has been said, 
that the words “ together with” must necessarilv refer 

w • 

to the time when the gift is tt) take effect. Looking, 
however, to the whole context of this will, I think that 
we shall bt'st attain the int(;ntion of the testator by con¬ 
struing those wortls to refer to the pri*perty l>e<|ueathetl, 
and not to the time when the bequest is to take eflect. 
I think, therefore, that there must be judgment for the 
plaintiff. 


Judgment for the plaintift*. 


J ^ riday . Cazenove and Another, Assignees of Power 

October 26tl». , ^ 

and Warwick, Uankrupta, against Frevost 
and Others. 


mOTh!^'*u bj' the plaintiffs, as assignees of the 

chased in his estate and effects of J, Panxer and H. Jlam irf:. of 

own name, but _ , , . ... 

on account and xjonrlon% merchants, against the defendants, who were 

witli the money 

of yy., a llrituh mfirbaiit, certain b'ujk shares in the fremh funds. 'Ilie better dren l>ilK 
upon A., which he accepted, on the security of tivise sliares standing in his name; and 
these IhUs «ere assigned by It., for a valuable consideration, to C., a HruUh subject. He- 
fore tbf^ became due. It. authorised A. by letter to sell the Imnk shares, in order to iviiii. 
burse hinuelf against the liills. Before that letter arrived, A. bad stopped imynient. and 
afterwards became bankrupt, and the bills were disiionoumi; Ji-, also, afterwards iNvame 
bankrupt. C., by proi.ess i:i the fi.reign country, atiacliAl the bank shares still standing in the 
name; of A. for thedeirts due to him upon the bills; and the court there decreed that the Iwiik 
Uiares should be sold, and that the proceeds slicmld Ik* applied, first, to ptsv a ilebt due Irein 
jy. to A., and afterwards to retire ilie bilk f'raler tills deerv«. f. rereiveel a eeriain «um <if 
money on account of the bills: Held, that the assignees of A. could net recover liack this 
money at money belougiitg to JI. 


mer- 
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jDCl'chants, also reKtik'nt in Ijontfotii to recover from 
them 1346/., as money had and received by them, to 
the u^e of the plaintiff's, as such assignees. Plea, ge¬ 
neral issue. The cause was tried at the Middlesex 
sittings, before Abbntt C'. J., wlicn a verdict was found 
for the plaintiff's, subject to the opinion of the Court, 
on the following case. 

In .7/oir, 181S, Marlin de Pucch and C‘o., of PariSf 
by the directions of th.e bankrupts, purchased in their 
own names, but on the bankrupts’ account, 25 bank 
shares in the /'Vr/ir/; funds, and at the same time drew 
two bills f}f exchange upon the bankrupts, for the price 
of such shares, which the bankrupts duly acet^ted and 
paid. On the 2d Orlidm-f I SI 8, the bankrupts drew 
upon Martin de Ihierk and Co. three bills of exchange, 
:nuounting together to 40,i)0(> francs, payable three 
months after date, which the defendants purchased of 
the bankrupts, and gave them the value for in money, 
amounting to 16)(7. 3s. 37., which bills Martin dv 
Piiecli and Co. acceptoil, upon the security of sucli 
bank shares, which w*erc then standing in their names, 
and which were the only funds in their hands belong¬ 
ing to the liankrupts. On the day the bankrupts drew 
these bills u{)on Martin de Puech and Co., the}' wrote 
them a letter, advising that they had drawn the bilk, 
and stating, that in case the bank Glares should not ulti¬ 
mately produce the sum Itir which the bilk were drawn, 
they would be responsible to ' them lor the deficiency; 
and on the 1st of January the bankrupts, by 

another letter, authoriseii Marlin de Pucch and Co. to 
sell the twenty-five bank shares, in order to enable them 
to rei'.nbursc thi luselvcs what they had to pay in respect 
of the bilk. On the 31st December^ 1818 (two days be- 
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fore the bills became due) Martin t/r Pucch and Co. 
stop{)cd payment, the bank shares then remaining in 
th«r names, and the bills were all dishonoured by them, 
and also by the bankrupts. At the time the Defendants 
took these bills of exchange of the bankrupts, they 
did not know that Martin de Pttech and Co. had the 
twenty-five bank shares standing in their names belong¬ 
ing to the bankrupts, nor were they informed thereof, 
until Martin de Pucch and Co. had suspended their pay¬ 
ments. A commission of bankrupt issued against Pascer 
and IVaru'ici: on the ISth of January, 1819, and an as¬ 
signment of their estate and effects was duly made to 
the plaintiffs on the 2d February^ 181 !l. The defend¬ 
ant, Prevo^t being then at Parish on the 2d March, 
1819, issued process of attachment, according to the 
laws of France, against the twenty-five bank shares in the 
hands of Martin de Pttech and Co., under which attach¬ 
ment one of the pliuntiffs, Fcrmin'de 1'astrt, who was then 
in Paris, on the 27th of May, 1819, was duly summoned, 
but did not appear, and the other plaintiff', Cazem/ve, being 
in London, on the 9th of July, lc*l9, received notice of 
the proceeding at Paris, but never interfered therein. 
Upon the hearing of the attachment, on the 12th Au- 
pust, 1819, the Court decreed, that the bank shares 
should be sold, and the net proceeds applied, so far as 
they would extend, to pay a balance of 1.57U francs, du<‘ 
by the bankrupts to Martin de Pttech and Co., and after 
payment thereof, lo retire the bills so accepteti by Martin 
de Paech and Co. in favour of the bankrupts. 'J'he sum of 
1346/. was in consequence received by the defendants, on 
the 30th IJecember, 1819, as the produce of the Imiik 
shares, after deducting from such produce the 1570 
franc«t and tlic costs of the proceedings under the attach¬ 
ment, 
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mentf and there was still due to the defendants a further 
balance, in respect of tiic three bills of exchange, which 
they claimed to prove under the commission issued 
against Power and Co. Martin de Puech and Co. 
settled with all tiieir creditors, and paid them the 
sum of -is. in the pound, on the amount of their re¬ 
spective debts, in discharge thereof, which the defendants 
have accepted of Martin de Puech and Co., in respect 
of other demands they had on them, but they were not 
admitted creditors on their estate for these three bills 
of exchange. 

Platty for the plaintiff. The assignees arc entitled to 
recover thi^ sum of money as money belonging to the 
bankrupt, of which the defendants have obtained pos- 
' session since the act of bankruptcy. The legal interest 
in the bank shares was vested in the bankrupts. When, 
therefore, they were converted into money, their pro¬ 
duce was money had and received to the use of the 
assignees. If the question had been between Martin de 
Pxtech and Co. and the plaintiffs, it might be urged that 
the produce was subject to the same lieu as the bank 
shares; but even in that case, the lien could only attach 
upon payment of the bills by the French house. Ad¬ 
mitting, however, that the lien would have been avail¬ 
able betwetm those parties, still it 4$ not competent for 
the tiefendant to take advantage of it; for a lien is a 
personal, and not a transferable right. The French 
house could not avail themselves of the lien, as the\’ had 
not paid the bills; and even if they could, as between 
them and the pliuntiffs, still they could not transfer their 
rights to the defendant. By the stat. I ,Tac. I. r. 1.5. 
s. 1 .‘1., }K)wcr is given to the commissioners to assign all 

debt 
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debts due tt> the bankrupts lor the bcnclit of the 
creditors, and then it enacts “ neii!!i.'r shall the 
samt' l>e attuchecl as the debt-of the bankrupt.” Now, 
here the bank sh.ires have been attacheil a> the dibl 
of the bankrujft; anil that is against the express 
provisions of the statute. This is not like the case 
of a fund appropriated to particular purposes at the 
time of acceptinj^ the bills ; lor in such a case a 
power is ^iven by the owner ti> tlie appro)'ria‘.in;r party, 
and unless that power is strictly complied with, the 
owner is not ImuiiuI by the appropriation. In this case, 
the proceeds were applied, lirst, to liipiidate the general 
balance due to the f'rrnc/i house, which was not with.’;i 
the scope of the trust reposed in them. 1 lere, there¬ 
fore, one creditor ha.s obtained an undue ailvanta^e over 
the others, by attaching the debt due to the bankrupts, 
w'hich is against tlie policy and provisions of the bank¬ 
rupt laws. 


'J'indalf contra, was sloppt-*! by the Court. 


Ravixy J..a) lliis case lias been artfiieil vi rv liirciblv 
on the part of the assignees. Theie is no diiiiculti, 
however, os to the principle of law applicable to the 
cose. The assignees are utK|Uestionubly entiiied to ail 
the property that iM-longed to the bankrupt at the time of 
his act of bankruptcy : and there cun be no doubt, also, 
that if a subject of this country, by mean!; of legal pro¬ 
cess abroad, gets into his hands, after the baiikiuptey, 
money belonging to the bankrupt, lie is liable to re¬ 
fund it to the assignees. ' The (pie.stion in this case 
is, whether the property in t|uestiijn was, at the tiu.e 
of the bankruptcy, the properly of the bankrup:.s. 

fa; AMfU t-. J. vu kitting at tlic (AV 

Before 
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Before the bankruptcy, Marlin tie Vuech and Co. had 
standing in their names in the French funds bank 
shares belonging to the baiikru]n.s. On the faith of 
those bank sliarcs, tlie bankrupts were allowed to draw 
on the French house, and the latter accepted the bills ; 
the legal consequence of which was, that it cntitWl 
them to keep those shares as a security against the ha- 
bility they had inciirretl by their acceptances. On the 
Isl of January^ isif#, the bankrupts authorize the 
French house to sell the shares. So that, at the time of 
the act of bankruptcy ofand /f aitc/r/-, the 7*VrHcAr 
house was under acceptances for the bankrupts, with 
r.rtain bank shares in their nann’s, which thev had the 
power to sell. Under these circumstances, /’raw/, one 
of the defendants, the holder of tiic bills, on the 12th 
Augusfy instituted a suit in the French court, in 

the course of which process of attachment issued against 
tliesc ‘25 bank shares. At that time the bank shares 
stood in the name of Marlin tie Pueeh and Co., and 
they had a right to sell them, and ajiply the proceeds in 
discharge of their accejitanccs. The bankrupts could 
not call on the French house to give up any part of that 
money until they had released them from all liability in 
respect of tho.se acceptances. The French Court made 
a decree, that the bank shares should be sold, ami tl-.at 
the proceed.s should be applied, lirst, in }Ktymi-iit of 
the general balance due from the l);mkrupl^ to Marlin 
(It; Ptivh and Co., aiul that the residue should be sjie- 
ciricully applied (not as the motley of the bankrupts) to 
retire the bills, and it was* so aoplictl accorJinirlv. At 
the time when the bank shares were standin.; iu the 
names ol Marlin tie Pueeh and Co, the bank might be 
considered as a stake-holder, the two houses having an 

interest 
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interest in ihi* money. Martin tlr Puerh and Co. liatl 
an interest that it might he applied in discharge of their 
acceptances. The house of Pimrr am! n’anfirXr had a 
similar interest, in order that they might be relicvetl 
from their liability as drawers, and they had also an 
interest in any surplus. The Frenrh Court tlecroc-d, 
that the proceeds should be applied so as to liavt* the 
eficct of relieving the liouse of Martht dr Parch uiul Co. 
pro tanto from their liability as acceptors, and that of 
the bankrupts from their liability as drawers. The 
question, then, is, to whom the money l>elonged w'hich 
they directetl to be so applied. It seems to me, that it 
was the joint money of Martin dr Parch ami Co. and 
the bankrupts, neitlier of thOM* houses individually 
having any control over it in conscience or justice. 
The money was applied in the manner decreed by the 
French Court : and, therefl)re, had the eflect of relieving 
Martin dr Parch and Co. fhim their obligation as ac¬ 
ceptors to the extent of the payment. If they had 
understood that, by the F.Hiztish law, this moiu-v would 
l>e considered as the money of Ptnrrr and It am ir/-. 
they mighty for their own protection, have in-isted 
that it should be paid into tiieir own hamls. in order 
that they might themselves pay it over to the defend¬ 
ants, ami thereby exonerate themselves from all respon¬ 
sibility. They nii<^it then have paiil it as their own 
money, and the assignees could have had no claims 
against the defendants for 'receiving it. Now, it seems 
to me, that the paiyment under the det-ree «»f"tlie Fr. nrh 
Court w-ns, to all intents and pnr|M>se>., tin- >ame thing 
as if it had been made by the hands <if Martin i/r Parch 
and Co.. Jf it was not, the legal consequeiu'e would 
be, that the defendants would be liable to refund the 


money 



IN THE Second Year of GEORGE IV. 


77 


iiioiit'y to the ussigneesy and and IVanKich would 

then have the w'hole hoiiefit of the money which had 
been sUindiiig in tlie bank for the security of Marlin rfe 
J*uec/i and Co., and the hitter would be liable on their 
accept ance.s. 'I'hal would be most unjust. I am of 
opinion, ihi.t by our law the assignees are not entitled 
to claim this money ; because, when it was paid to the 
delendarits, it was not the money of the bankrupts, Mar¬ 
lin tic pnevh and Ct». having an interest in having it 
applied in dischaige of the bills which tliiy had accepted. 
It is, ilu refoj-e, to be considered in substune-e as if it had 
been paid by them: and, if so, the assignees have no 
claim. 1 think, therefore, that theTc niu.st be judgment 
for the deleiidants. 

I loi.iiovD J. Notwithstanding the able argument 
addri‘ssed to the C’ourf on the part of the pluiiitifls, no 
doubt has been raised in niy mind with regard to the 
{mint in (|uestiou. 1 take it to be Cjuite clear that the 
plaintifls, as as-signee-s cannot recover the money now 
sueil tor, uidess the banki'ii{>l» themselves, in case there 
hael bee’ll no baiikrujucy, eouUl have ree’overetl it as 
Jtionev had and receivid bv the deiendant.s to their 

w •' 

use?. Now, 1 am ol' o{)inion, if there had been ne» 
baiikrii{>tc?y, that the l>ankru]>ts emulel iu>t have main* 
taineil an action against the defeiiifunts for money hael 
ami rece?ived to their use on the' <rreiunel etf this bcimr 
money tt> which they, the *l>ankrii{)ts, were entitled. 
The bills were accepted em tlie faith of those bunk 
shares in the French fuiieis,,which were beiught by Mar¬ 
tin tie Pucch and Ce>. They hael more than a simple lien 
on it; it was in law their pro{>erty, eind vested in them ; 
ill trust, indeed, Ibr the bankrupts, after satisfying their 
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1821 . own lion. W'liorc a por>on has a lien on poods, 

he cannot .sol! at)t! dispose of them ; lull if he has a spe- 

t AtrSOVE ‘ 

u^aiu*t cinl property in those goods, in trust lor anothor, siibioct 
Pkevost. 

to a claim of his own, in such case the party may sell, 
in order to repay liiinself. I’he hills having been ac- 
eepted, Martin Jr Parch ami Co. wi-re, in the first 
instance, liable to pay them. If they had puiil them, 
they would have had a right to have sold the shares to 
reimburse themselves. An attachment was lodgi*!! in 
the French court, and Martin Jr. Ptu'ih and Co. were 
parties to it, for a decree is made in thei:* favour, as to 
that part of the property apprtipriatwl to pay them, pre¬ 
vious to any application of any part of it to the payment 
of these bills. Suppose there had bet'ii no bankruptcy, 
would the bankrupt have been eiitithd to any of the 
proceeds of those shari's in the Frrnch funds, while the 
bills were outstanding ? 1 think not. Martin Jc Pncch 

and Co. hsul the legal property in them, for they wert? 
the t>iily persons who could sell or dispose of that pri>- 
}>erty. If the bills, indeed, had been paid by the bank¬ 
rupts, they would have hud an equitable interest in the 
bunk shares. Rut if Martin Jr Purrh and Co. had sold 
the shares, the bankrupts couUl not have got the money 
out of their hands until they had reinibiii'sed them 
to the amount of their acceptances. \or can they, now 
that Martin Jr J*uc(h anti C.\>. have been compelled by 
the decree of the French Court to iiav the inonev to the 

A ar w 

holders ol the bills, recover the same fri>in the defend- 

f 

ants; because it was not their money until the bills hud 
bt*en proviiled tor; that nut having been done, I am of 
opinion, that they hud neither the legal ut>r e<|uitable 
property in the proceeds. It is said, however, that by 
the statute of jamesy the property cannot be attached 
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as the debt of the bankrupt. If the bankrupts hod been 
the only debtors, und the property' had l>eeii altitehed, 
that would have come within the stulute; but here the 
property that is attached was in law, though u trust, in 
some respects the property of Martin tic Pmrh and Co. 
Tliey were tieblors us well as the bankrupts. For they 
were iudebteil us acceptors to the holders of the bill; 
and it is for the satisfaction of that debt, due on the bills, 
und not the debt of the bankrupt merely, that this pro¬ 
perty is attached. I think tliat the bank shares might 
be attached as the debt of Martin tic Puccfi and Co., 
and the decree being that the proceeds should be 
applied towards the retiring of those bills, it is to 

be considered cxactlv the same as if the Court had 

•> 

ordered the money to be paid to Marlin tie Puec/t 
und Co., that they might pa}' those bills, and they had 
so paid them in compliance with that order. At all 
events, 1 think that the assignees cannot say that this is 
their money till they themselves have paid these bills. 
For these reasons, 1 think that there ought to be jutlg- 
nient for the defendant. 

liF.s'i' J. This c;ise has been argued, not only with 
great ingenuity, but put on its only tenable ground. 
It must be consiilered, as if both Purser and liar- 
tc/c/- and Martin tic Pucch and CiE were solvent, und 
then it would stand thus: Poxcer and liarxcick draw 
on Martin tic Pucch and Co. Jn Prance^ certain bills of 
excliatige, and the latter accept those bills, on the ex¬ 
press condition that they are to lu*hl certain bank shares 
which stood in their names; so that, in France^ they 
were the actual legal proprietors of the shares, and they 
wcare to retain them, in satisiaction of the debt to which 
they rendered thcmseK'es liable by their acceptances. 

Now 
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J821. Now these bills, so drawn, get into the hands of the do- 
'asksove fondants, who present tlieni tt> Marfhi tic Puvrlt and Co. 
pfw-oCT Paris. Suppose the latter hail not lu'coine inst>lvenl, 

and the defendants had proceedeii to get these bank 
shares by attachment, out of the haiitis of Martin i/r 
Purcii and Co., the answer would be this: *• You cannot 
attach this property, it is not the absolute proju'rly jif the 
draw'ers, but it is our property; it is in our possession, 
it is clotheil witli certain rights which heioug to us; 
until those elaitns are satisiiei!, you cannot take it out 
of our hands." Ami in. a court of law it could not 
have been taken out of their haiuls. It would lx* neces¬ 
sary, in this country, to have gone into a court ofetjuity 
to have ascertained those riuhts. The I’rench Court has 
disposed of it as a court of ecjuity would have ilisposetl 
of it in this country. On the defeiulaiit^ in this action 
attaching the pro]>erty in Pranrr, the Court calU on all 
tlis })artie^ intt rested, as a court of etjuity wouUI th). 
Thev give notice to ^Ir. /A; ’I'astrt ami the a.^signees of 
the bankru]'t, with a view iif bringing all the p:irtie>. 
concerned before the Court. If tiny did not c!ii>o«e Itt 
appear before the Court, it i- not tiu. fault of tin- 
Judges. When the ca-e eoim-s before llieni, In w (K) 
they ilispose of it ? Why, possessing legal ami fijuitable 
jurisdiction, they tlecide that this property i** not the 
absolute pro}H.‘rty of the drawers of tin* bills in 
gland^ but is property iit which they had little interest, 
being iiiortgageil to Prrrtrh siilijeets to the 1‘Xtcnt of 
its value; ainl, indeed, «»n the sale of the )iro}X‘rty, 
it does not jirodiice enough to pay the/ie»r// mortga¬ 
gees, the latter having remieretl theniseivt's rcs|H>iisible 
to the defendants in this action, hy the acceptance of 
those bills of exchange. The Court tiireets, therefore, 

that 
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that the proceeds should be disposed of in first protect- 1821. 
ing Martin dr Paech and Co., in retiring the bills; 
that is, they did the same thing as if they had directed n^ina 
the money to be paid over to the French houses^ in 
order that they might hand it over to the holders. That 
was a just and equitable decision, and such as a court of 
equity would have pronounced in this country. Then, 
this inonc}' has been paid by Martin tic Puech and Co. 
and not by the bankrupts. It cannot be considered in 
the hands of the defendants as money which has been 
received on account of the bankrupts, but us Htoney re¬ 
ceived on account of Martin de Puech and Co.; and the 
defendants have received it, on condition of giving up 
their claim against Martin de Puech and Co. Tlie 
whole fallacy of the argument consists in considering 
this as the money of the bankrupts; whereas, tis between 
them and Martin de PiU'ch and Co., it was clearly the 
money of the latter; for the shares were purchased in 
their own names, and they were suffered to continue in 
}iossession of them, so as to enable them to protect 
themselves against the legal consctjueiices of their ac¬ 
ceptances. fTpon these grounds, 1 am opinion tiiat 
there might to be judgment of nonsuit. 

Judgment of nonsuit. 


C1.ARIDGF. assainst Evelyk and Others* Saturday. 

w'as an action upon the case, brought by the An infimt can- 
plaintiff against the defendants, as commissioners the 

of a Court of Uecjucsts, established by an act of the 

Itequest*, 

where it U port of tlic duty of that ofiicvr to receive the money of the suiton. 

48 G. 3., 


VoL. V. 
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+8 G. 3., for a false return Ut u writ «»!' mandamus. 
The declaration stateil that the ]>laiiuitr luul betn duly 
elected to the office of clerk of the saiil C\>urt i»l 
Requests, hut had lK*en uii'ustly refiistal ndmittanee to 
die o/Kce hv the fleieiidaiits. the eoininissioners oi llie 

wl 

Court; that the piaiiitid’ had ohlaiiii'd alul jirosecuted u 
writ of inutulamus, direeteii to the ctniiniissiiiiiers, coni' 
xnandtiig them that they shouhl ailmit the }iluintifr into 
the office o!'clerk, or that they >hoiiUl .>thew cause to the 
contrarv, \Nliich writ h;ul heeii diilv tielivertd to the 
defendants; yet that the cumniissiouer> hud not adinit- 
teni the plaintifi' to the office, hut hud fuUely and inali- 
ciousiy returned, in answer to the said writ, ** that the 
office of the clerk of the commissioners of the Court of 
Requests aforesaid having become vacant by the death 
of one Richnrd CVt/u', then late clerk, 7’. A*. Cnm: was 
duly elected clerk of the said Court by the major [tart of 
the cumnii&sioner>, and had been since <lulv admitted 
into the oflice; and that the piaintiff never was elected 
to the office of clerk of tiie C'oiirt of ileiiiurots, a> by the 
writ was su^'j'ested.” 'J'he lieciaration, after ne^ativiii:; 
the facts in the return, slated that the j»laintitl', by 
rcasoii of the false return, had been deprived of tlu* 
^uins and })rolit-> whicii he would have derivetl by e\i r- 
ei-e of the oflice, to Ids da:ua-;e ofPlea, •^I'lieral 
issue. .\l the trial before Afduttl C. .1., at the (tuihihttll 
.sittings after term, iSIfi, the jury found a 

verdict for the j)laiiitinj subject to ibe opinion of the 
Court oil tlie following case. 

liy the death of the late Itji/ifird (.’i t/U f on lht‘ Sth of 
Dcrcmbcfy the office of clerk of the Court oi’ 

Retjue.sts coii.stitutc>d hy the act of purliiiment men¬ 
tioned in the declaration, iKvaaie vticont. On the 8tli 

doy 
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day of Jamuiry^ 181 !>, the commissioticrii of the 
Court, at a lueetiiijr duly fiiuninoncd and held ac¬ 
cording to the directions of the act, proceeded to the 
election of n clerk in the room of Craw. The plain- 
tifl^ and one T, K. Cravcy were the candidates for the 
office. After the coinniissioners were as.scmbled, and 
innnedintely before the election conimeiiccd, T. K. 
Cnney in the hearing of the coiiinnshioners, was asked 
his age by Itichartl Allmctt, which question he declined 
answering: and thereupon Richard Allmettt one of the 
acting coinniissioners, notified to the rest that T. K. 
Craw was an infant under the age of 21 years, and on 
that account ineligible to the office of clerk; and that 
if any commissioner should, after that, give his vote for 
the said T. K. CraiCf such vote would be thrown away 
and void. At the election, each of the commissioners, 
as he came up to vote, was separately a»kcd by the said 
Richard Allmctt ibr whom he voted; and the said 
Richard Allmctt^ in the hearing of each of the com¬ 
missioners, publicly protested against each of the votes 
for the said 'I'. A*. Crtrw immialiately on its licing ten¬ 
dered, and before the same was taken down or re¬ 
corded, on the ground of the deficiency of the saitl 
T*. K. Crtnc. At the dost* of the |h>U, the numbers 
were, for 7'. K. Craw, 87 : <*. ('Ittridj^r, -It ; 7'. A. 
Craw was, therefore, iiiimediatch' alter the election, de¬ 
clared b}' the commissioners ^to be elected by them as 
such clerk, and was rcturncal as such clerk, and admit¬ 
ted to the office, and has hitherto continued to serve and 
act os clerk. 7'. A'. Ctxrw, mt the time of the election, 
was an infant under the age of 21 years, and, at that 
time, under articles of clerkship to Richard Cratr, 
liaving attained tlie age of 20 on the 28th day of 

G 2 liecrm- 
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1821, Oermibtrf INIS; hut he huti, lor about two yeai^, 

CLAKiiHii: occasionally acted for lUchartl Crtnt: in his office «l 

Evkws of the Court of Requests, but witliout any ap- 

)x>intmcnt pursuant to the provisions ol' the act ol 
parliament. The question for the opinion t>f the Court 
was, whether the said T. K. Croic was duly elet'teil lo 
the said office. 

Tindalt for the plaintifi'. If an itifuiu be not eligible 
to this office, due notice having been given to the 
electors at the time of the electiiui, the votes so given to 
that infant were thrown aw.ay. M’hetlier an infant be 
eli^ble to the office in question, must ile})end upon the 
duties imposed iijKm the officer by law. Nou, by the 
48 G. 3. c. .*>0., by which this court was estublisliMl, the 
commissioners are authorised to appoint one or inort* fit 
persons for each of the offices of clerk and Iwatlle : and 
the (lersoti appointed is aiilhorisetl to execute the office 
of clerk, iinniediately after his or their ap|H>intiiient, 
and from time to time to appoint a deputy or deputies, 
to act in his or their names i>r stead, in case of sickness, 
or other sufficient cause to be allowed by the commis¬ 
sioners, but not otherwise. By a subsetpient clause, 
p. 17., the clerk is tlirected, at the jirayer of the party 
prosecuting, to issue a precept, by way of ca. sa. or 
fi. fa.; and in p. 20., the clerk is directed to indorse 
the sum of money and costs^ to be levied on the prc‘ccpt, 
to be issued u|x>n execution awarded against the bixly 
or goods of any })erson ; and if the party against whom 
such execution shall lie awarded, shall, iK'fbre any actual 
sale of the goods or his imprisonment, pay unto the 
clerk for the time Ixiing such sum of money ami costs, 
then the execution shall be superseded, and the body, 

goods. 
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and chattels of the party set.at large; and in 
p. 23., amongst the fees which the clerk is entitled to 
take, is one for paying money into court in full, and 
entering the same in his book. It appears, therefore, 
to be part of the duty of the clerk to receive the money 
of the suitors, ftir whom he is a mere trustee, and to 
whom he ought to be responsible. An infant, however, 
would not be liable in uu action for money had and 
received. In Co. hilt. 172. a., it is expressly laid down, 
that an infant cannot be receiver, for he has no skill to 
render an account. An infant, indeed, cannot contract, 
except for necessaries; and therefore, in JVhyajaU v, 
ChampUm (»), it was held, that if an infant be a mercer, 
and buy goods and wares for his shop, the contract is 
not binding upon him. Besides, this w’as an office 
which reeptired skill and ability, and on that ground 
it has been decided, that an infant cannot be a mayor 
of a coiporation, nor elcctetl a burgess (/>); iicjr v. 
IVhitc. (f) I'he circumstance of the clerk being allowed 
by this act of parliament to appoint a deputy, with the 
approbation of the commissioners, can make no differ¬ 
ence, for no action is given against the deputy, and 
therefore the rule of respondeat superior, applies; and 
the right of action would only be tigainst the clerk. 

Chillijt contni. An infant may contract for his own 
lumefit, and, by analogy, he twght to be entitled to holtl 
an tdfnc which is ft>r his beiielit; and in Brisforjo v. JEast- 
mnii ((/) it wiis licUl, by Lord Kmi/otif that money had 
and receivcnl would lie against an infant for money em- 

(n) Sir. lOs.^. (’om-.u'it Ihs^st, tit. 1' tfiint. C. I. 

Si'/witn, A'. inh edit. Mamlnnuit, 

{•!) Prake, A'. /*. C. iiJ !. 
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bezzled by him. In Youn^ v. Ftrxh'r («), ii was held, 
that a grant by the bishop of tfie office of register of a 
diocese ill reversion after the death of the tenant for 
IHe, to mi infant eleven years of age, exerwndiini |H'r se 
vel depiitatnni sufficieiitein, is gooil, notwithstanding the 
infanev. Now here this office inav lie exercised bv 

w • • 

deputy, and therefore that case is in point. 


Awbott C. J. No authority has been cited to shew 
that the grunt of an office of public and pecuniary trust 
to an infant is vaiivl. It is true, that the office^ of sheriff 
and of jailor have been granli tl in fee, and that •'Uch 
grants are iu»t void, iUi the ground that iho'c olllee- 
innv bv descent vest in an infant. In those cases, how- 
ever, the grantees have the power of appointing depu¬ 
ties. In the case of Youn;j; v. Ftmlrr, where a grant 
by the bishop of the office of register of a diocese 
to an infant was held good, the grant was in reversion, 
and the •jrrautee :’.'.tai;ud full aije In fer-.- the office tie- 
scended to him. Ih-idts, th'* iliitu> of that <>ffice are 
not stated in the repi>rt of the '"ase. Taioking at this 
act of parliament, it appears that this is an ttffice of 
jiecuniary trust, niul it seems to me, therefore, impo¬ 
ssible to allow the grant of such an office to an infant, for 
ill the event of his being guilty of negli<;ence, with re- 
sped to the monies placed in his hands, the suitors of 
the court might be dejirived of that remedy which they 
ought to have against a public officer «-ntriistc(l with 
their money. If, on the other hand, he were to conduct 
himself so as to be cnminully liable, he would be placed 
in a situatioti of peril, which the law is anxioii- heslumid 
avoid. 1 am id’ u'untc.n, tiierefore, was ii.eligi¬ 

ble to this office : and due notice of his inc.iparity h.ivfug 
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been given to the electors at the time of their election, 
their votes were thrown away, and, consequently, there 
must be judgment for the plaintifT. 


1821. 


Clakiimix 

agidnMt 
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Baylev J. I am of the same opinion. 'I’lic com¬ 
missioners are iiound toap|K>int n fit and ]iropcr person. 
N<i\v, a person who is not legally rcsjionsiblc for the 
discharge of the duties of the office, cannot, in point of 
law, be considered a jiroper person to execute it. The 
clerk, ill this case, is to have the money of the suitors 
entrusted to his care; he ought, therefore, to be civilly 
answerable for that money, either if misapplied by 
hiiiisclf^ or lust by the negligence of his deputy. Pos¬ 
sibly he might be liable for a tortious conversion of the 
money by himself; but he would not lie so liable where 
the moiiev was lost cither bv his own neglisrcncc or that 
of his deputy; and therefore the public, by the appoint¬ 
ment of an iiifuiit to the office, would lose that privil€?gc 
which the law gives them against the principal. I am, 
therefore, of opinion that an infant was not eligible to 
this office; and, consequently, that there must be judg¬ 
ment for the plaintiff. 


Iloi.Rovi) J. I am of opinion that this is an office 
which an infant cannot legally IiqUI. The officer is to 
receive the money, which is paid into court. The act 
of parliament pats a special^ trust and confidence in him 
in that respect : and that being so, 1 am of opinion 
that, indc}K‘iuleiitly of the provisions of the act, he ccnild 
not legally appoint a deputy. In Conit/n*s 
tit. O/fii'n'f 1). 2., it is laid down that a deputy cannot 
be np{K>intcd to an office, if the grunt imports a trust or 
confidence in the {lerson; us, to be squire to the king's 
IkxIv, if R deputy is not allowed by his and for 

O that 
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that the Year Bookt 11 EdtL'.4. 1. is cited. Sow, by the 
provisions of this act of parliament, it dq>ends entirely 
on the discretion of the commissioners, whether they 
will, in any case, allow a deputy to be appointed; and 
they may insist that the office shall lie executed by the 
party in jierson. I think, tliercforc, the aise must be 
considered as if the office was to be executed by the 
infant in {lerson. Besitlcs, as the law will not allow an 
infant to act upon his own discretion, so as to be civilly 
responsible for his own acts, it will not allow him to be 
responsible for the acts of others; and, therefore, if he 
could appoint a deputy, he w’ould nut be liable fur his 
acts; and if he is not responsible, he is not a fit person 
to be put in trust fur others; for the public, who paid 
ntonev to him, would be in a worse situation than if the 
office was filled by a person of full age, who might he 
sued. 1 am, therefore, cl<»irly of opinion that an infant 
is not a competent |icrson to execute the s|H*ciul trust 
rc{K)sed in the officer by this act of parliament: and, 
consequently, there must be judgment for the plaintiff. 

• Judgment for the plaintifT. (a) 


'«) Bfti J. absent at Cbamber.s 


87ih. Hodgson and Others, Assignees of Seaton and 
Others, against Gascoigne. 

was an action on the case, brought by the 

am havinebcen plaintiffs against the defendant, as sheriff of the 
•eixed under a , * ^ 

£• fa.,a writ of county of York, for nut duly • executing a writ of non 

bab. fac. pcm. 

was suban|uantljr dbfiivetfd b* tb« Uierifl' in an rjiictment, at tlie suit of the landlord, fininded 
on a demise made long Iwfurc tlie issuing of the fi. fa.: Held, that tht-sheriff was not 
bound to sell the growing crops under the fi. fa., inannucli as they could not, in point of 
law, be conoidcred as belonging to the tenant, the latter Iwing a trespasser from die day tif 
the demise 1^ in the declaration : Held, also, that die slieriff liod no right to allow to tin* 
landlord a yaor’s rent, under die slat, of H Ann. e. M., that statute contemplating an exist¬ 
ing tenancy, which, in this case, inutl be taken to have ceased on the day ix the demise in 



IN THE Second Year of GEORGE IV. 


89 


omittas fi. fa. issued at the suit of the plaintiffs against 1821. 
one Cliarks Smitht and for making a false return to irononpir 
the writ. Plea, general issue. The cause was tried at agamtt 

” ^ ^ Gascoiskb. 

tlic Ytfri" Suniincr assizes, 1817, before fJ'ood B., when 
the jury found a verdict for the plaintifis for 5000/. 
damages, subject to the opinion of the Court upon the 
following case. 

The plaintiffs, as assignees of the estate and effects 
of ./. ScaioH and others, recovered a judgment in 
Trinity term, 1815, against Smithy for 20,000/. debt, arid 
AOs. costs; and on the 14th of June, 1816, caused to be 
issued thereon a writ of non omittas fi. fa. against 
Smithy directed to the sheriff of Yorkshire^ indorsed to 
levy 5446/. ISs. 5f/. On the 1st of July, 1816, the writ 
was delivered to the defendant, as sheriff of the county, 
who granted his w'arrant, directed to one Foster, his 
bailiff^ to execute the same. On the same day, the 
warrant was delivered to Foster, who, on the 2d of July, 
entered into a mansion-house, farm, and colliery, then 
in the occupation of Smith, called Barrcnrhy Mall, and 
seized the furniture, stock, crops, colliery, engines and 
utensils, and other effects found or growing, or being 
upon the said farm. On the 9th day of Jtdy, 1816, 
w'hile in possession of the propertj', Foster received from 
one J. Clayton, as agent for the defendant, a notice 
demanding 886/. 5s., being one year's rent due to the 
defendant from Smith, for U>c mansion-house, farm, 
lands, and coal-mines of Barrawby aforesaid. The 
defendant was the owner of these premises ; and by 
indenture of the 13th February, 1813, demised the same 
to Smith, habendum, for 21 years, at the yearly rent of 
850/. and 100/. for the c<dliery, with a proviso for 
re-entry, on noii-paynieut of rent. In Michaelmas 

vacatioDi 



CASES IK MICHAELMAS TERM 


J»0 


IS2I. 


liana MiM 
againtl 
GASfOKiNE. 


vacation, if* 1.5, there Ifcittfi then two yfnr> ami n h»U in 
arrvar, a dvclnrntion in ejectment «’a> ilfiiverctl on the 
two fcoveral demises ol" the ilolemlaiit uiul ol //. O/nvr 
Esq., which demises were h»id on the .'ih Ihremht-r, 

1815, and judgment w as obtained on the 1st r/t/A/, 

On the l&th .fwA/, IS 16, J. Clai/fnn, as attorney lor the 
delendant. delivereil to Foster a warrant, duteti lOlh 
•/»///, IS 16, made by the tleieiidant, as sherifl'of the 

said countv. and directi'il to the chief baililf of the iibertv 

» • 

ol* the Ifontfur of Fhntr/raft, ami his deputies {Fitstrr 
iK'ing al»o one t>f such deputiesupon a writ of pos* 
sesMon issued in the cause on the 1st of .AiA/, IS 16, 
against Snn't/t, to recover the ilefendant's ami //. 0<V:<»*s 
tenn to come in the premises. Fu.<tn, haring received 
the two warrants, sold the fiiniituiv, stock and c«>l- 
licry, engines and utensils on the farm on the l>*th of 
Au;:itst, I‘‘16, but refiisetl to sell any of the crops then 
growing and iiusevered thereon, whicii were of consider* 
able value: and iinmedialely alierwariU delivered up 
pcjssession of the larm ami premises to tlu* defeiulant, 
with the iropH then growing tla-rectu, in pursiiuiice ol' 
tile warrant issiu-.i (,ti ti:e writ of posse>siou. On tlie 
I.tth Sij Foftrr puiil to the land agent 

of the defeiuiant '"'6/. for one year's run, due to the 
tlefeudaiit from o;i the 1 .Jtli /'. /-i/ur/, Jsh;, idj- 

tlieht:'..! and prue.ises. '1 he lieieiiiiaiit alteruards, a- 
sheriih reiurnrd to the writ of li. f.i, that h'- i)a>: caused 
to be levied (>f the goods and chattels of the .s.iiil Smith 
to the value of I I..’.'*/. 1 !-.v , which money he liail ready 
to render to tin' plaintii!* :'aiid fiirtiier certifud, that 
the said Smi-’i bail not e.ny other :^oo4h or chaltel* in 
llis bailiw'ick. vvher: '>f h** could c iii'e n» Ik? levuni the 

roithic 
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residue of the said debt and damages, or any part 1821. 

thereof. —— 

Homs sox 

l^gOIMU 

Tindal, for the plaintid*. There are tv;o questions in ®**^‘®*®*'* 
this case: first, whether the slicrif!' <}ught not to have 
sold the growing corn, notwithstanding the subsecpicnt 
delivery of the'writ of possession; and, secondly, whether 
he ought to have allowed the landlord the year’s rent, 
under the statute of S Ann. r. 14. Now, the effect of the 
seizure was to vest in the sheriff' the property in the 
things seized, from the time of the delivery of the writ 
of executiiui. On the 1st of An!if, therefore, the pro¬ 
perty in the corn was ilivestctl out of the tenant, and 
vested in tiu* sheriff, fur the purpose of levying the 
debt; and this case must be considcri.<d as if the Judg¬ 
ment had been obtained, and the writ had issued at the 
suit of another landlord. Now, the deliverv of a writ of 
hab. fac. poss., subsequent to the delivery of the fi. fa., 
will not divest the right of pi’opcrty in the corn growing, 
which was alrciidy in the sheriff. The judgment in iject- 
inent is, that the plaintiff' recover his term :\guinst the 
defendant, of and in the preniises aforesaid. The writ 
orders the sheriff (piod habere facias possessionem. This 
cun onlv bind from the time of the execution of the writ, 
for in an action for mesne profits,, the course is to give 
damages up to the time of the executiiMi of the writ. 

It cannot have any retrospective power, m) as to lake 
away any right vested in a purchaser of the crops. 

Suppo.se fiir example, the tenant had sold the crops to a 
purchaser, and afler the sale, the sheriff’eivtcred under 
the habere facias possessionem, would the landlord in that 
case have been entitled to tlie growing crtjps. \_Iiatf- 
Inf J. 1 think that he would, if the sale took jd;icu siib- 

svHjuciitlv 
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stHjuoiiily it> the day of tlu* deniisr laid in the dif/ar- 
ntion in ejeetnient. For, Iroin tlmt time, tlu* tenant 
must Ih* considered as a wrong doer.] The lemiiit 
certainly must he taken to he a wrongiloer I'nun the 3th 
day of Di'centfH'rf IS 13. The statute of frauds, however, 
enacts that no fieri facias, or trthcr writ t»f execution, 
shall hind the property of gooiU, hut front the time 
that such writ shall he delivert'tl to the sherifl'to he 
ex(x:uted. An huh. fac. poss. is a writ ot' execution, 
and therefore it could only hinil the property from the 
time of its delivery. 


Abhott C. .1. 'I'he prop<Tty in the gntwing corn, 
in fact V as not vestiHl in the tenant at the time of the 
seizure, for after the jiulgmeiit wa^ obtained in »ject- 
ment, the defendant is to he considered, in point of lau, 
as a trespas'cr from the day «»f the tlemise laid in the 
dtx:laration. From that time, therehire. the properly 
was divested out of him, and he had no property at tlu* 
time when the fieri facias was delivereil to the sheriff. 
The landlord, in an action fir mesne {irofits, might 
have recovered the value of all the crops. 

7'/nt/al, If that Ik* so, the defendant has no right to 
the year’s rent, for the lesise determined on the 3th />e- 
n:nibn\ Ihl3, as he maintains hy his, «;jectment. 'I'he 
Annvy r. I +. eviilently conteinplat(*s an existing tenancy 
at the time of the execution, for the worils of tlu* statuti* 
are, that no gtHuls lying or heing upon any iiies'iiaite, 
land, or teiu‘iiu‘tit, which are, or shall h<* h*nsed fiir 
lives, term of year', jit will, iir <;therwi>»*, .shall hi* liahle 
to he taken hy virtue of’ any execution, fve." 'I'he 
ohject of the act was. ti> make tlu.* laiidlorti ameiid.s l(»r 

iukiiit; 
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taking away his powur oi* ilistrciss, but here he could 1821. 

liavtr no distress, hectiusc there was no tciiancv, and tlie 

• Hoiighosi 

{ilnintiiT contends that tlie deiendant was a trespasser, ^asainst 
ii'oiii the day of* tlie demise laid in the declaration in 
tjectmeiit. 

JJfHaJalry for the defendant, admitted that he could 
not claim to have the year's rent aliowcnl; upon which 

The ('/‘foi orderwl the verdict to be entered for the 
plaintiif for Sng/. 

Judgment for the Plaintifll 


Haudi'astlk against Netherwood. 


Saturdaif, 
Octobrr eTth. 


plaintiff ilcclared, that whereas defendant, on, 
&c., at, &c., in consideration that plaintiff, for the 
accomnuKlation and at the rcciuest of defendant, would 
accept certain bills of exchange, drawn by deiendant 
upon plaintiff, for 10, loft/., and would deliver the bills 
so accepted to defendant, in order that defendant might 
negociate the same flir his 4>wn benefit, defendant under¬ 
took, &c. to provide money for the payment of the said 
bills whcti the same iK'came due, and la indemniji/ 
iduintiff from any loss or damage by rciison of the ac- 


Assunipsit ill 
consideration 
tliat tile 
tifT. for the ac- 
rommudatiun, 
and at the re¬ 
quest of the de¬ 
fendant, would 
accept certain 
bills of ex¬ 
change. and 
would deliver 
them, so ac¬ 
cepted, to the 
defendant, in 
order that he ‘ 
might negotiate 
tlie same fur 


ceptance of the bills. Averment, tbal plaintifl* did ‘»p'w<'it. 

* Defoiuiant un- 

accept the bills, and deliver them so accevtrd tt> de- dwiwt tu p«»- 

^ vide money for 

• ‘la' payment of 

tlic said bills, as they became due, and to indemnify the plaiiitifl'frum any loss or damage by 
raamii of the acceptance thereof. Breach, that defendant did not prtwide money for the bills, nor 
iiideinnify the plaintifl' from damage, by reason whereof the plaiiuiir. as arcvptor. was fuived 
and oliligisl to j«iy to the holilers of llic hills eeriain sums of ir.o'.iey. wi;!i interest, cliat'ge.. 
andcxpences; Held, tipnu demurrer, iliai, as plaintifl'iiiiglit he entitled iijioii this declar¬ 
ation to recover s|K-cial damage, a scUofl’ was not a good pica. 


fondant, 
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fcnclatit, the purpo'ip nforcsaiil. Ami that, although 
the said hills wen- ni "iHM;»tetl hy »left iul.siit li*r his tavn 
heiu'fil, and the same have long sinee lueome due, yet 
dcteiidatit did not pn»vide money loi- the payment ol the 
said hills when the same heeame due, nor indemnify 
plaintiff' from damage hy rea-on of hi- aej'eptanet' of 
the hills, hijf refii-ed m* to «lo; hy rea-on «»1 %»hiifi 
premises, pinintif!^ a- sueh aeeeplor of the >ait! hills, 
was ealled upon itnJ nutf to pay, and iliti 

then and there necessarily pay to the respective holders 
of the bills, ilivers large sums of money, together with 
certain interest, charges, orexpences thereon, am«>unting 
in the whole ti> a large sum of moiiev. to w it, 100/.. and 
by means thereof the said plaintifl' i- damnifieti to the 
amount thereof. Defendaiit {deaiUtl the giiural issue, 
and actio non accrevit infra st x aiinos, anil also a plea of 
set-ofl'. The plaintiff demurred generally to the j)lea of 
sct-olfi and the defendant joinetl in demurrer. 


Mnnnin-^, for the ]>Iaintifl‘, referred to the case i»f 
AuIht V. a- deeiihiig that to a declaration on 

a contract, upon which the plaintiff might have sueil 
for iinliipiidated duiiiages, a set-off coiili! not hi* pieudetl. 
which the Court called upon 

IJfflnlttlr, for the defendant, who argui-d that the 
deinanti sought to he reeoverril hv the first eount was 
simjiiy a debt, for which the defendant might have l>ii*ii 
held to hail, without a judge’s order, and which iiiighl 
be proved tiiiiler a coininission of buiikriipt. Sed 

(a) £. T. IHlli. K. If. AUanHinfi's ^'iti Pnui/Afr\t, :/il «d. p. 

iW 
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Per Curiam. This ease cannot be distinguished from 1881. 
lliiit which has been cited. The Court must look to the 
contract declared on, and if that is such us might entitle a«wtu< 

NkTHUwaou. 

the party to recover special dainagcs, the statutes of 
set-off do not apply, although no special damage be 
alleged. Here, however, the jury might possibly give 
damages for the manner in which plaintiff had been 
forrctl and conijn l/ed to pay the amount of the bills. The 
ilefenduul niigiit, perli!ip>, have pleadetl a set-off to that 
part of the count which charges the defendant with the 
amount of the acceptances paid by the plaintifi*. 

Judgment fur the Plaintiff. 


Uarlkv and Another against Gueenwood. 

^ Hctuber ‘■•‘•ill. 


.^^CTION against the defendant, as the acceptor of 

four bills of exchange. I*!'*.*!, that before the de- ot exrhangv. 

” . Pica in Iwr. 

feiulant hocaine bankrupt, and before the making of the that defendant 
promises in the declaration mentioned, he was indebted i^‘^jliaintiflvin 


to the plaintilfs in divers large sums of money, amount- 


divvn large 
Kums of money 


ing to laO/. for goods sold. 


and that fur securing to 


for goudsi iiold; 
and that, fur 


securing to the 

plaiiitiHs the siiid several sinus of iiioiiey, ilcfendant, Itrfure bis liankruptry, accepted a bill 
Ilf exchange drawn by the plaintillV. fur and in payincnl of one of the said several sums of 
inuney in which he was so indebted as aforesaiil; %nd that he had accepted each of the seve¬ 
ral hills of exeliaiige fur wliieh the aetiun was bruiiglit, in payment of one oilier of the said 
several sums of inuney in whieli he so sti-ud indolited ns afuresaid. Tlie plea then stated 
that defendant li:id duly Iteisime iKUikriipt; and that the hills of exchange mentioiiml in the 
declariitiuii were pruveable under the ciianiiissioti; ami that the plaintifls, twing creditors of 
the defendant fur the aniuiint uf the inuney eompriseil in all tile several bills, pruved tliu 
aniinitit ufune bill uiily under the eunimissiuii. aiul thereby made their election to take Uie 
Iwnefit uf the cominissiun. not only with respivi (o the delit so provetl, hut also as to the 
hills and debts montiuned in the declaration ; I leld, u|>un ileiiiurrer. that this plea could 
nut lie supported; first, because till proof of a debt under the cominissiun of bankruptcy 
cannot he pleaded in bar to an action at law hronglit for tlie same debt; secondly, that the 
election ol the creditor to take the henetit of the commission, is confined by the -IP U. 3. 
c. «> 14. to tlie dtdit actually proved, and docs not extend to distinct debts ejiudem 
generis due at the saiitc tiuiv. 


the 
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18-.I. plaintifls the pay incut of the saiil several sums 

RARtxT money, which so amountocl to 1 501. before liis 

bankruptcy, he accepted a bill t»f exchange for 'IT/., 
drawn by the plaintifl's on the defentlant, and pay* 
able three months after date, which bill was accepted 
by him in payment of one of the said several sums 
of money in whch he was iiulebUHl us aforesaid. 
Tlie plea then stated, that he had similarly accepted 
each of the several bills of exchange, for which the 
action was brought in payment of one other of the 
said several sums of monev in which he mi stcKnl in> 

m 

debteil as aforesaid, and so in the whole amounting to 
150/. It then stated, that at the time he became 
bankrupt, and at the time of the coininenceinent of the 
suit, lie was not indebtetl t«> the jiluiiitills in any further 
sum of money, than the said several sums, so aiiioiint- 
ing t(t i 50/., and in payment of which he had accepted 
the said several bill*-, and that the {>roniisi‘s in the de¬ 
claration were made by him, ujion, i(>r, and in respect 
of all the several sums of money in which he was 
so indebted to the plaintifl's, except the sum of tj/. 
The plea tin n stated the trading of th<> defendant, the 
petitioning crcilitor’s debt, and that he liecame bank¬ 
rupt, the issuing^of the commission, &c. It also staUii, 
that the bills of cxchang<‘, and the debts and sums in 
the tleclaration mentioned were {troveubli* under the 
coinrniasion, end that, after the passing of tin* act of 
the *i;> (i. 3., the plaintiffs being cretlitors of the tle- 
fendant for the said sum of 150/., and for payment 
of w'hich, the bills of exchange in the plea inentioiurd 
were giv, :i, the plaintiiTs proveil the sum of i7f.y 
parcel of tiie sum of 15 '.•lukr the commission, us 
a debt ilue from llu duiindaiit to the plaintifl’s, and 

thereby 
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thereby made their election to take the benefit of the 
commission, not only with respect to the said debt so 
proved, but njso, as to the bills of exchange mentioned 
in the declaration, and to the debts and money due to 
them by virtue of the promises in the declaration. The 
second plea stated, that the defendant, before he became 
bankrupt, was indebted to the plaint ids in a large sum 
of money, besides the money due and owing from him 
to them, by virtue of the promises mentioned in the 
declaration, to wit, the sum of 47/. for goods sold, 
and that the bills of exchange, and debts, and sums of 
money in the declaration, mentioned at the time of the 
proofj were proveable, and could, and might he proved 
under the commission. The pleii, then, after pleading 
the bankruptcy, &c. as in the last ])1ca stated, that after- 
wards, and whilst the several bills of exchange, debts, 
and sums of money were proveable under the com¬ 
mission, the plaintiff's being creditors of the said G. Green- 
•sDood the defendant, as well for the money due and 
owing to them, by virtue of the promises and under¬ 
takings in the declaration mentioned, as for the said sum 
of 47/., proved the latter sum under the commission, ns 
for a debt due from the defendant to the plniutiif, and 
thereby made their election, &c. To these jdcas the 
plaintiff demurred. Tlie case was now argued by 

PaUockf in support of the demurrer. The 11) G. :l. 
r. 121. s. 14. enacts, that thd proving of a flebt shall be 
deemed an election, to take the benefit of the commission, 
with rcsfiect to the debt so proved. Now the debt jiroved 
in this case, was a debt of 47/. u}x>n one bill ofexchange, 
and this action is brought to recover sums of nu>ne 3 ’ 
secured b): four other bills of exchange. ITpoii the 
Voi« V. H words 
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CASKS IS MlCUAKl.MAS TKRM 

.•ord. l/.i» ,isr( ../ «/«• .«»*'" <'/>/"•'«"*> “''//W, 
ii;i;>lirs to ihc raK- wlu-n- tho insliu.r (ir>l imivitl l»« 
dvbt, the fivction at' the crnlittH' h* Utke tliv hvlli'iit ul 
the coinnit^Kioiiy is cwnfiiicil ti» the actually |>rovw/, 
and this Cciurt put thot construction ii|.K)n the statute 
in the case of If «/«<»< v. il/t'c/«'.r (n), which is precisely in 
point. 

Sllarrj/a/, coiitrii. 'J'lic first part of this section of 
the statute enacts, ** that it shall not he lawful for any 
creditor w*lio has hri>u"lit any action against the bank¬ 
rupt, in resi^ect of a demand which arose prior to the 
bankruptcy, or w'hicli nii^lit have lK*en proved us u debt 
under the coininission, to prove a debt uiidcr such com¬ 
mission without rclinquishinfr such action.” Under that 
part of the clause, therefore, a crc'ditor for several butns 
caiuiot prove a debt in respect of one of them, without 
relinquishing any action he may have brought in res|)ect 
of the othcTii. . The statute then proceeds in the same 
sentence to say, that the so proving or claiming a 
debt under the comniissiou shall be deemed an electioti 
to take the benefit of such coiuiiiisbion with respi*ct to 
the debt so }iioved.” Now the whole of this clause 
should be construed together, with reference to the law 
as it stood iK'fore the passing of the act, and the mis¬ 
chief intended to Tie rt-ineilied. Ihfore the statute, a 
creditor was not permitteil both to come in under the 
coinniissiun, uiid to proceed at law at the same time 
for one and the same debt, tlniugh he had diflerent 

securities for it, or to split a demund for that purpose. 

% 

If a creditor first proved his debt, and allerwards pro- 

(iij I U.Ji A. lei. 


ceeded 
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cceded at law, although the Lord Chancellor could not 
directly restrain him from pursuing his legal remedy, 
yet he put him to his election, and if he elected to abide 
by his remedy at law, he was discharged as a creditor 
under the commission. The object of this section of 
the statute is, to give the bankrupt the same remedy 
way of defence at law, as he formerly had upon petition 
to the Chancellor. Now, if the present case had occur¬ 
red before the statute, the plaintiffs would not have 
been permitted to take the benefit of the commission 
with respect to the 47/., and to have their remedy at 
law for the other sums of money, for which they have 
different securities, but which compose one entire debt. 
It could never have been the intention of the legislature, 
to make the right of the creditor to procfH?d both at 
law and under tlie commission, depend upon the acci¬ 
dental circumstance of the priority of the action or tlie 
proof. In Exjmrtc Dickson {a) the bankrupt had given 
to a creditor two bijls of exchange, one fur 100/., and 
the other fur 02/. The creditur |iarted with the latter 
bill, and brought an action on the former, and took the 
bankrupt iu execution. The 02/. bill was afterwards 
returned to him dishonoured, and he took it up and 
proved it under the commission. An application was 
made by the bankrupt to be discharged out of execution, 
on the ground that such proof wa^uii election to relin¬ 
quish the action, and to conu- in under tiie commission. 
The Lord Chancellor said, (hat the act was a remedial 
law, and must receive a liberal construction, and he 
made the order on the creditor without prejudice to his 
proving under the commission. In that case, the credi- 
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tor Imtl broiifrhi his aciioii Jor» 4 >n»- ih ht U^lbrc !«• iiunh- 
hii* proof ill n-sjwTt iif the <»lhi‘r. It i?* nuiFx'riiv. 
thcrctore, to shew, iliat a ertHfit<»r provuiir h*r one 
thereby ninkcs his election t«» take tlie l>eiietil ol fhe 
coiiiniission with resjvet to all the* i>liier>.. In i.rj‘€irft 
Hurdcnburii {n\ the Lord Chancellor wa»ot «*|ii«iit*n. that 
a creditor who had not j-»rovcd, but who had j)ic*-t tiled 
a petition, intpeachin^ the eoniinission. and praying that 
it mi^ht he su}UTsetli<l. and that he inijilit be periiiitled 
to pr<*ve, hail made hi* elcctiim t«» take the beiielit *'t 
the coinnii.'don with rt.-pecl (U bt upon which he had 
proceed':*!! at law, aiul t.ikeii the bankrupt in t veention. 
and tile Itaiikrupt wa« discitai'ircd on: ot'iU'tod\. The 
case of n'rt/w/ v. .Mni'i.i i> iu>t exactly in p.'in; with liie 
prt.>scnt. 'Hie plainlilT tin tv, at ihi- time n! making hi* 
proof for the lir-t parcel of the ^ooil«. tin- b!i! ti>r winch 
he then held, wa- not the hold- r ot ttie bi’i f««r .In 
second parcel: llir li.' had ncijocialcd tliat bill. ar... I: 
wa« Mot returned to him until alter thi proof. In thi- 
case, the hi't plea alUires the iilai'.uiit to ii..ve been the 
cretlitor for the whole 'itni :i' llie time he pro\<il 
a part, and th.it he wa^ the hoiiler ol :iil the l>iti> :it 
the tiiia- he pro'.ed oia . The debt- are :iil of the oaiiii 
nature, v:/. for licmkI'. -o!d, thoiieh th»-v are Mctircd i>\ 
di-linct in'trni;.i'ni-. ‘rakino the whole of the ciaU'e 
together, and cotI'iSi r;ii.' it witli reference to the mi-- 
chief thereby ii.t* tided to lie remedied, the true emi- 
striictioM i>, th:it the credKor -hoidd not lie allowed to 
rotiie in under the conimi-sioii, and to priH'eed at law 
at the same lime, tcir one and the sanie debt, though 
he has diiiereiil seciiritic.s for it. 

_•:) 1 li- t , //. <■'. : .'i 
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IJavley J. (a) There arc two f|uestions ruiHCcl by the 
pleadings in this ease, 'riie first is, whether a creditor 
Inr diiiereiit Minis of money, uecruing due in resjwct of 
debts ejiisdein generis (eitlier in respect »»f several bills 
of exchange or «if several parcels of goods sold,) by 
proving untler the commission for any one of the sums, 
destroys his reimily at law in ri-spect t»f the rest. The 
other (piestion is, whether proof of a debt under a com'* 
mission of bankruptcy is, even as to the debt so proved, 
a bar at law- in any ease. It' it be a bar at law, it must 
become sti by the positivi* enactment of tlur statute. 'Ilic 
i;« (i. r. 121. 1 1. i-nacts, *• that it shall not be law¬ 

ful for any creditor w ho has brought any action against 
the bankrupt in res{>ect of an\ demand which arose 
prior to the bankruptcy, or which might have liecn 
provetl as a debt under thi- commission, ti> prove a ilebt 
under sm-h cuniniissitui. xc.. without relimpiishiiig such 
action." If the cri'tlitor, therefore, had brought any 
action, he could not seek any remedy under the com¬ 
mission, either in respect of the debt which wa.s the 
subject of the action, or i*f any other demand whatever, 
witnout eiitirelv abandoning the action. Tin* act then 
g«ies on to say, ** that the pr4*\ing or claiming a debt 
untler siicli eonuuissioii, sliall be dceiiietl an i-UHTtion by 
til.- ereilitor tt> take the benefit tif the eominission with 
i-t-s|iee! to the i/./■/ 'll provetl of ehiiniftl." The ijiies- 
tion. then, is, is th.e proving of the debt a bar to the 
aetior in anv case Now-, tlie commeiieing iif an action 
in one eourt tltn-s not tlestroy the right of the partv tt» 
eommence an actiiui for the same thbt in another ctuirt. 

I'lie defeiulant may, iiultvd, pieail in abatement the 
peiiileiiey i>f the former action: but he cannot plead it 
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in bar. The statute in this case Hoes ni»t, in e*prcs*k 
terms, say that the proving of a Hdrt shall l*c a Iwr ; 
and there sivin to me to Ik* very strong r«'ason» why it 
should n€>t Ikj «>. Siip|wse, li»r ex*iinp/e, a crnlUor to 
have proved a debt under the commission which is aftiT- 
wards superseded ; it would lie most iinitist that licshoiiUi 
be barred of his remetly nt law in conse<|uoncc of his 
having so proved his del>t. It has lK*en suiiU however, 
that the creditor ought to l>e restrainetl from ctuii- 
mencing his action until the conimis>icui is actualiy 
superseded. 'Flint, however, might l>e very injurious to 
him; for his debt mi«;}it, in the interim, be bnrr(«d by 
the statute of limitations. If, for exuinph', the ercxlitor 
proves a tielit under the coiiiinission which had licen 
contracted u|wards of dve years, and tlu* coiiimi>sion is 
not sufierseded till the six years expire, he might lx* 
barred of ail remetly. 'J'licse ineoiiveiiienccs would 
arise, if we were to hold that the mere proving of a 
debt slinuld operate a*' u per}>ctu.ii bur. Non, the w'ortls 
of the statute will b;* satisfied, and a very Itent-ticiai 
remedy given to the creditor, if wc hohi that, where a 
cretlitor has proved his tielits and afterwards brings nii 
action, the bankrupt may, under this act, apply to the 
Chancellor to expunge the tlebt, or to the court in 
which the action is brought, to stay tlie prtK'cediiig'i^ 
'I'lie latter was the course atlopietl in the com: of HutMtu 
V. -a) In Ketup v. Potter the plaintiff^ after 

he had coniincnccfl an action, provni his debt under 
the c«>niinis»ioii; the deleiidant having pleaiieti baiik> 
ruptcy, rulctl tile plaintiir tu reply: the plain till'moved 
to set asule lliat rule, with costs, on the grouiitl that 
the mere proof of the debt under the cutiimissiou was nil 

•I n.s .1. u:. »; 
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election^ and liiat by force erf the statute the action was 
at an end. The Court, however, were of opinion, that 
the defeiuiant liatl n right to have some entry on the re¬ 
cord to shew that tlie action was abandoned, and they 
discharged the rule. It is clear, therefore, that in tliat 
case the Court of Coiiinioti Pleas diit not consider the 
mere pnaif of the debt to operate ns a bar to the action. 
I'or these reasons, it seems to me that this statute does 
not make the proof of the debt under the coiniiiission an 
absolute bur to the reiiieily at law, but only gives to the 
bankrupt an opportunity of applying ibr relief, cither to 
the Court in which the aetion is brought to stay the 
proceedings, or to the Chancellor to expunge the tlebl. 
Hut if that were nut so, I am of opinion, that the sta¬ 
tute tloes not apply to the present case. The words arc, 
that the proving or elaiming a debt under such com¬ 
mission shall be deemed an flection by the ereililor to 
take the benefit of the eoniinissioii witli n sped to the 
tlebl so proved or ciaiined." N«)w, the <lebl s.> proved 
in this ease was 17/. «.»n!y. 'J'he arguuunt is, that as 
there were many other debts iju'-deni generis thie to the 
plaintilf at Uie .same time, it must be eoiisidered as 
prcMif, not only a' tt> the tj/., but as tt» the w hole of the 
«!ebt due from the defendant to the phiintif!', or, in other 
w»)rtN, ilu-prool ol parcel «ii the debt must be considereti 
as prtH»f of (be wiioie; but that is by ifo means a legitimate 
cunclusiuii iVoni the premises. 'Fbe »7/. was a ilisiiiict 
debt, dne tipon one bill of exoliuiige, and the oilier sums 
c\ di. title I th. bt s, due on the other bills, 

and the bills tiieiiiseivcs were not given for that which 
had been tine entire ilebt, but in payment of distinct 
sntns of iiioney iliie for four several parcels of gotnls; 
and the debts, iherefori-, were originally contracted u.s 
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iSSlm distinct and separate debts. I cannot, tlicrcforc, «ay 

„ that the proof of tlie tT/., wliich was not itriftinHlIy 

mgaiiui parcel of one entire debt, and which wa^ not altcrwanis 
Gbsutwoob. ^ 'll 

covered by one entire security, can Ik* considere*! as 

any proof of the otlier debts; and I am, therefttre, ul 

opinion, that although the creditor is to be considered 

as haring made an election in respect of the 4-71., the 

debt proved, he is not to be considered as having inatlc 

an election as to the other distinct debts ejusdem generis 

due at the same time. The judgment, therefore, mu^t 

lie for the plaintifi'. 

Holroyd J. 1 am also of opinion that the picii can¬ 
not be supported. The statute 4U (j. r. 12 i. 1 I., 
provides for different cases; the one where an actitai 
is brought before the debt is proved, anti the other 
wliere the tiebt is proved previously to any actitm. With 
respect to the tint case, the words are very general, and 
amount to an absolute pmhibition tif the proving any 
debt, until the action is abaiicKined. .According to the 
literal construction of that part of the clause, therefore, 
the bringing of an .action for tuie debt wifl prevent the 
creditor fnun proving alu^ther, though for a distinct 
debt. W'ith respect to the second case provided lor, 
the statute enacts^** 'J'hal the proving or claiming a 
debt under the commission, shall be dta^ined an eli'ction 
by the creditor, to take the benefit of the coininission 
with rcs|M*ct tif the -delft so proveti or chiimi'd.” 'I'he 
words of the sbftiite do iitH make the premf of a debt 
an election with respect to separate and distinct tiebts, 
but only with respect to the debt actually proved «)r 
claimed. In this case, the debt proveti was a distinct 
and se}>arate tieirt. The wortls iherefiire, of this part 

tif 
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of the section, ilo not iiinki* the proof of that distinct 
debt such an election to take the benefit of the commis¬ 
sion, us to tieprive the plaintif!'of his right of action in 
the preKt>nt case. 1 am clearly of' opinion that it is no 
bur to the action ; if it were, it would, in some cases, 
o|)erate us a great hardship upon the creditor; for ex¬ 
ample, after the proof of his debt, the commission might 
lie superseded, and if he were not allowed to bring any 
action while the commission was {lending, he might be 
burred by the lapse of time. It might indeed hap{M:n, 
that the debt {iroved was the only debt due to the cre¬ 
ditor himself at the time he made the proof. That was 
the case in 7-J.r partr Dickson. In this very case, the 
four bills of exchungo might have been in the hands of 
other {larties, at the time w-lieii the plaintiff {iroved his 
debt in res|x*ct of the other, anil it would certainly be a 
gre:it hardshiii upon him, that the {iroof of the only debt 
tlieii due to him shoulil bar him of his right of action in 
re^{iect of debts that afterwarils accrued. For these 
rciLMiiis, I am of o{)inion, that, although if an action be 
brought after {iriHif of a debt, it may lie a ground for a 
defendant, either to a|i|ily to the court in which the action 
is brought to stay the {iroceedings, or to the Chancellor 
to rxfninge the ilebt, still the {irevious priHif of the debt 
cannot be |iU‘aded in bur to the action, and, eonseipiently, 
that in this case there must Ik* judgment for the {ilaintiffs. 

lir.sT ,1. It is uniu'i'cssury to di*cide in the {iresent 
ease, whether the pnwif of the very ilebt for wliich tin* 
action is brought, which woulit have Ik*cii an elix'tion 
to take till* iH'iielit of the conimission as to that ilebt, 
could have Ux'ii pleaiKxl in bar. I incline to think that 
it coulil not, tor, to make it a g«xKl bar, the ilebt must 

lie 
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be extinguished. Now, here, there wtis no extiiigui»h- 
ment of the debt; for, if the coiniuission iiiiil been snper- 
sedcil,- the party would clearly have hail a right to bring 
an action, 'riie pro{K.*r course in Mich a case for the 
fiarty to pursue, is cither to apply to the Chancellor to 
expunge the debt, or to the Court in ^^iiicli the action 
is brought to stay the pri>cceding.*i. Jn the latter case, 
the Court may stay the procecilings only upon the de¬ 
fendant's undertaking not to plead the statute of limit- 
ations in case the coiinnission were superseded. 1 am, 
however, clearly of opinion, that the facts stated in the 
plea utrord no answer to the present action. The sid»- 
stance of the pica is, not that the piaintilf has proveil 
the debt, but that he has proved another debt, and that 
that proof is an eltrtion to take the benefit of the com¬ 
mission in resfH.'Ct of oii the debts then due to him from 
the bankrupt. The statute «>nly says, that if a parly 
proves II debt, he inukes his election as to th.it dibi; 
niu! we should go gri-atly beyond the words of the sta¬ 
tute, if we were to hold that he niiuie his clectiun, not 
only to that debt, but us to t very debt ihie :<• him. 
The instances ubeady inentiotied shew, that if t'l.ii weie 
the luw, it might be attended with great i:ijtis>ire. Tor 
these reaMiiis, i think there must be judye.it isi for th, 
piaintifi's. 

Judgment tor tb;’ I'ialm.tTs. 
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Lawrfa’ce a'cninst Akkudkin. 


^SSl^MPSIT upon a policy of iiMuranrc. The 
cieclnration a total Ios» of the animals in* 

surccly by perils of the sea on the voyage. Plea, general 
issue. At the trial, iK'forc Ihsl .1., at the London sittings 
after /r/ni/v term, Ici2(), a vmlict wsis found for tlic 
plaintiff', subject to the opinion fif the (.4mrt, on the 
following cast*. 

'riu- pi»licy was flfocteil i»ll the .iOth Urremhi-Kf 1'*!!♦. 
The voyage insuriHl was at uiiil from ('oik to Jiiir- 
badttes and St. I 'incents ; and at the foot of the |>olicy Uie 
insurance wo* declared to be on thirty mules, ten asset, 
anti thirty oxen, warranted,/>v»' o/‘ mortaliiu and ivUisun. 
On the 17th t/uriaarv, i>2U, Uio ship suiU'd with the 
animals insured, properly stuxveil on lx>ard, on the 
voyage insured. On the I'Uh of the same lUuntL, a 
violent stiHiii arose, which causeil the ship to lalicmr and 
pitch. This lasted, without intermission, until the .toUi 
of the same month, when, for the preservation of the 
ship and cargo, and on account of the damage which 
the ship hatl siistaiiiinl from the violence of the storm, 
the ship put into Mount’!- in (.'orn'uuI.\ in Girder tii 

refit. On the first duv of the storm, from the vioient 
pitching and roiling ot‘the ship, occ,oioned by the storm 
aiul coim‘<{ueiU ugitatum of (he sea, two of the mules, 
one f>f the oxen, aiut five of the asses were killed ; the 
remaituicr of the animals, .from the same causes and 
perils of the sea, mt that and the folUiwitig days, un¬ 
til the .'toth of Jannan/, receiveil such violent aiul se- 
vere bruises, lacerations, and injuries, that all of them 

dial 


1H2I. 


.V»iM{ay, 


A polic wa<i 
«-f!i.*cted on 
liviii" animaU, 
•w arrantpd fret- 
from mortality 
and jfttiscin. 

III thi* courM uf 
tilt' voyajrc, 
Mimt- uf till' 
aiiiiiialt. in 
i-unM'r)uencc of 
the agitatiun of 
the <>hip in a 
Morm. Here 
killed ; and 
i>tlivrs, (rum 
the sunc cause, 
received such 
injury dial they 
died tivfore the 
teniii nation <<f 
tile \oyj];e iii- 
«iired : Held, 
that tiiis was a 
loss III a ]vril 
uf the sea. fiir 
whicii the un¬ 
derwriters were 
liah'ic. 



10*i 

1621 . 

LaWREM’K 

agatnit 

Akkpmii. 


CASES IN MICHAEjLMAS TERM 

died in eonsc(]uence thertHil', before the slii|i saiieil a^aiii 
ill proseeution of her voyage fnmi Mtnwf's ttai/, whieli 
she did on the I tth J-rbriuin/, JS'JU, exei-pling six mules 
and one ass, one of which six mules afterwards died 
from the same cause, iH'fore tlie arrival of the ship at 
Saint J'inct'ttfs. 'I’he ship arrived at Saint I'iiifruts, 
with the remaining live mules ami one ass, on the 24th 
March, and deliverixl the rest of her cargo in safety. 
The {juestion fur tile opinion of the C'ourt was, whether 
the plaintifl' was entitled to recover i(>r the loss of all or 
anv and which of the animals insureil ' 

F. PcUark, for the plaintiff, 'fhe underwriters are 
not exempted fri>m the loss that has happened by the 
tlie word of the s|K‘cial exception, ‘‘ warrantinl free from 
mortality.'* These worils were ininHiiiced into the p<»- 
liiy by the underwriters, :ind must therefore be taken 
most strongly against them. The word luortaiity sig¬ 
nifies death arising from natural causes. Here, the 
death of the niiiinuls arose diiectly from the viohnee of 
the tempest, lUid not from nut oral caus«‘s. 'I'he loss 
did not therefore arise from niortaiiiv, it' that worti be 
understood in its ordinary ami |Hipular meaning. .S.ime 
effect will lx* given l«» the exception, l»y construing the 
woi'ii ill that .seijst.*: tm ihe uiuferwrilers wifi tfierebi Im> 
exempted fn'iii «»Me sjH'Cies of lu-s for which they luiolit 
otlierwisi; Im‘ res{Minsilile, \i/, in the event ol tlu'death 
of the animals by sea-sickness in a storm. I’Or stu b a ios, 
the iimhTwriter- would be uiisWiTable under .1 eianiiion 
fxdicy. Hut they would be exempted by the -p. cial 
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CampMU coiUra. .Sonic t-ffcct must be jriven to the 
worils ot' the exec|)tioii, :ih to exU*tid to tlie tiiitlcr* 
writers u proteetioii some species of toss to 

wliicli tliev w(tul<l have lieeii liabh*, if those words had 
not Itecii ititrodiKXMi into the policy. Now they would 
not have tiei-ii liable for any ios.. urisini; iV<»m the na¬ 
tural death of aiiiinafs, |)ut they would have been liable it 
they had been drowned in :i tenif'e-t or killed in battle. 
PoUiirr^ 7/ <//'/( tht d'A.<^Ut t :>•. 1. s. J. art ‘J. 

.V. and (irdtnnunircs dr la I\fan'»<-, lix\ y. 

x'a. fi. art II. Here the nniniui> filed in conse(|uencc 
t»l' the injury they received ilurin;' the storm, and the 
iiiulerwriters, therefore, wtuild have been liabU- for this 
loss, under a I'olicy in the common form. 'Hie ex- 
cejitifin, theretluv, was inlroducefl tin* the purpose «jf 
exem}»tin«; tilt III from all losSf>i whatever, arising from 
the vitality of the subject matter insiirofl, or. iti other 
words, tf» reihice the risk to the same level as if the 
subject matter insurt.-d wa- inanimate srood-. If that 
had been the casi- hi-re. the careo ini;;ht have received 

little or iKi iiijuiv. IftlieworiU *• tK-e from niortalit\” 
• • • 

be construeti twiiv to pmtect the iiiulerwriters airaiiisl 
h»ses arisino from ihalh from natural causes, no eliect 
whatever will be oiveii ti.i the exceptitm : for, in Mich a 
case, the underwriters wi>u!il not have btxai liable under 
a policy in the eommon tiirm. TRe true meaning of 
the exception is, tlial the inuierwriters are to be iiable 
tfir all the risks to whieh they wtuiltl have been .subject, 
if they iiiul itisiin'd inanimate t*(KHls. By this CiUi- 
structioii they will still lu* liable for losses by capture 
by enemies or pirates, or barratry of the master «)r ma¬ 
riners. 
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Abbott C. J. 1 am of opinion that the iimlerwritcrs 
are answcrnbU* tor this loss. Tin.' insurance'was on livinrr 
cattle, which, in the course of the voy.i^e, have been 
killed by the ^ollin<^ of the ship in a violent tem|iest. 
They have been killed, therefore, bv a peril of the sea. 
I'nder the general terms of the |‘M>Hcy, tin* ninlerwritcrs 
would lie answerable. It lies on them, therefore, to shew 
that theiv is a special exception in this policy applicable 
to the pri*sent east', in order to relieve tliem from the 
etil'ct ttf their general liability. 'I'he cxprt'ssion u>ed in 
the |M>licy is “ free from mortality.” No» the word mor¬ 
tality. in its ordinary sense, never iitrans violent death, 
but death arising from nntiirai causes. 'J'here may how¬ 
ever, indetHl, Ik- a remote cause, Mhich may sometimes 
sufjcrinduce a n.'ittiral cause. In Ttifham v. ilmij^son (a\ 
the want of provisions was the immetiiate cause of the 
fieath of the slaves; the remote cause was the circum¬ 
stance of the ship li.-iving Ikcii driven out of ln*r course 
by the [x-rils of the sexi, in con.sequetice of which, the 
provisions which otherwise wouhi have Imi-u siiflicietii 
for the voyage, were exhatisUsi. 'I’here was not any 
exception in the |K>licy' in that case. Hut the statute 
of the .'il- (ifo. :i. c. ^U. i. to. had eiioc'ted, “ that no 
loss or tlainage should Im> retroverable on account of the 
mortaiitv of slaves, bv natiind tleath <»r iil trealinent, or 
against hisn by thfowing overlwiard oi sl.ivt-, on anv 
account whatMK-ver.” A tpiestion w.ts made, whether 
the deitth of the slave* im» arising, indirectly and re¬ 
motely fnnn the |H*rii of the sea, was iwn one liir which 

the iiiuierwriters were liable ; and the C4>urt held that 

• 

they were not iiabU*, Ix-cause it wa* a loss arising In- 
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natural deatli; and if the aliifi, in ihis ease, had been 
driven mit of her course by the |H’rils of the sea, and 
the vt>yuge thereby had become so prutnictctl ns to ex¬ 
haust all the provisions, aiul, cunsequentiy, the means of 
sustaining the life of the animals insureii, 1 think that 
the words ** warranted free from mortality,” inUrodiiced 
into this {Hjlicy, would have protected the underwriter 
from that lost tiir which they otherwise would have lieeii 
liable, us for a loss arising from the perils of the sea. 
And if there be any one case, in which efiecl can be 
given to those wonts, understanding tliein in their ordi¬ 
nary and pi»pulur sense, they ought not to be extendcHl 
Ixn'ond that sense. There is very great diflicuity, in 
construing these words, to give a protection to the un¬ 
derwriters against all losses arising from tile vitality of 
the animals. Suppose, for example, a valuable horse, 
by the motion of a vessel in a sti>nn, uerc to h.'ive his 
legs broken, but to arrive alive at Stiini i'iticeniSf the 
animal would be of no use; the underwriter would be 
lialile tor that los.-; but if the animal were actually 
killed, ho would not be liable at all. It could harvllv be 
the intention of the umierwriter that lie should Ik‘ liable 
in one of these cases and not in the other. If the con¬ 
struction I have put u{Kin this very ainbiguous phrase is 
not the sense in which it has lu'cn generally nnderstooil 
at /Jiu/ti’s CtiHee-llitUsc, it »ill be very easy to intro¬ 
duce inu> p4>iici(.s other words, uhich shall more clearly 
express the meaning of the parties. In tliis cast', tiiere- 
fiU'e, there must Ik* judgment for the ptuinlifi*. 

1Vvyli:y J. My mind has not been free from doubt 
during the discussion of this subji>ct; but 1 am now of 
opinion, that the asesured is cntitlctl to recover. I'nder 

a {lolicy 
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1821. a policy in tiu* counnon form, the ii-sRuritl woultl have 
been cntiticil to recover, either in ease of the l<»tal «le- 
struction of the animals, or for anv less injtiry, provitletl 

AMcaoKW. . . . ’ .1 • 1 * . 

It was occasioned l»y any ol the |kti1s insured ajiainst. 
The words, ** warranted free from iiu*rtaliiy,” are in¬ 
troduced into this policy by the umlerwriter for his 
benefit. It is his duty, therefore, to take care to frame 
his exception in words sufliicientiy larfre anti extensive 
to meet all thosi* descriptions of loss against which he 
intends to protect himself. The wortl ** mortality" may, 
under certain circumstances, include every tlescription 
of death, every termination of life to which mortals are 
subjet't. It applies generally, however. lt» that tlescrij>- 
tion of death which i» not occnsionetl by vitiient me:ins. 
If a great iiuinlx^r t>f the crew, or of animals ship|H'd on 
lioartl a ship, were killetl in the coiirst* tif an ciig;ige- 
inent with an enemv, it would not lx* correct to snv that 
there had Ih*!*!! a great mortality among thi* ert'w, t>r 
among the animals. It^ on the oth<-r hand, they had 
come to their death by ai'v iiatiirul cause, the term 

w 

murtulitif would Ik* proiierly applied to expre" the rau-.e 
of such death. If, in tliis case, the aiiimaN iii«>ured 
hatl died frtun -ca-sicktie>'>, occasioned bv the airitation 
of the ship, or in connc^iuence of any other diseiu:e, con- 
tract»} in the course of an unusually protracted voyage, 
the term iimrtalitS' might apply to that descripiitin t»f 
natural death, so sU|K'rinduced by the voyage. 1.'nder 
a common {mlky, if thu declaration stnteil, that the 
ship had met with tempest nous weatfier, and that the 
aiiiiimis th< i'eb\ la'came disorilereti, di»i .til'll, and diixl, 
and it lie proved that their death was imputable to the 
agitation of the ship, occasioiutl by the tempestuous 
weather, that would be a hrss by a peril ««f the sea, lor 

which 
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which the underwriters would he liable. The exception 
introduced into this policy would, in iiiy opinion, pro¬ 
tect them from such a lo>s. 'I'iie word ** mortality” here 
used, may, therefore, reedve a construction which will 
afford some protection to the underwriter, without ex¬ 
tending it beyond its ortlinary and |K>pular sense. If we 
were to hold, that the cxcc}ition protected the under¬ 
writer from every loss to which the property was sul>- 
ject, in consequence of the subject-matter insured being 
alive, instead of dead, this absurd consequence would 
follow, that if by the violent agitation of the sea the 
animals hod their 1^ broken, and thereby became of 
no value to the owner, but arrived alive at St* / Viictvj/’s; 
tlie underwriter would be responsible. Whereas, if 
they had died during the course of the voyage, he 
would not lie liable at all. Tlic circumstance of these 
words of the excqition not being calculated to protect 
the underwriter from any loss, in the event of tlic ani¬ 
mals receiving any injury short of death, seems to me Ut 
shew, that they were not intended to exempt them from 
a loss bv the actual death arisin*; imniediatelv from 
a peril of the sea. 1 think that the woriis used in this 
exception will protect the underwriter in coses where 
the death of the animal arises from natural causes 
remotely pnaluced by some of the jicriis insured against; 
but that they will nut protect him where such death 
arises directly from any of tlie perils insured against. 
For these reasons, 1 am of opinion that there must be 
judgment for the plaintiff. 


US 

1821. 


L*wuiicr 

0faUut 

Awsitux, 


Hulhovu J. I am of the same opinion. Although 
death may have been the iinniediate cause of tlie loss, 
and may have mode the actual loss to the assured 
Vou V. 1 greatt-r 
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18SI. greater than it olliorwiM* woiilcJ have Inm, “** 

the iniurv to the animals wliich ocvasiiiiutl their ticatli 

rngmiut was caused directly by the violence of tlie storm, I am 
of opinion that this is to lie considereil as a h»ss hy the 
perils of the sea. It, consequently, falls within the 
risks enumerated in the }X>liry; and, it i«eins to me, 
that it is not exceptet! out of those perils by tlie words 
** warranted free from mortality and jettiMin.” Inde- 
|tcndently of those words, the underwriters would un¬ 
doubtedly have been liable as for a loss arising from 
a peril of the sea. Those words were the language 
of the underwriters, and were intnalueed by them to 
protect themselves from a particular s|x.>eies of hiss. 
1 ) 3 * the terms of the |x>iicy, they insured against 
the perils of the sea, jkc.. and all other Umm’s and 
misiortune> that should come to the hurt, dctrimeiil, 
and damage of the subjt'ct-inattcr insured. Now, the 
exception must be considered as ingrafteti ii|Kin theix* 
general words in the policy, and the whole should Im- read 
together us one sent'iice : and then it woidd stand thus : 
that the underwriters will Ik> liable titr losst^i by |x*riU 
of the seas, and all other h»sM*s except losses by mor¬ 
tality and jettisim. It MX^ms to me, that .is the iit- 
jury wliich immediately prcceiied and ciiuschI the ticalh 
of the animals prosx-etletl tlirec'tly from the violence 
of the storm, the loss is to lx* coiisitiertxl :i loss by 
the p(*riU of the sea. IVath may or may not have in- 
creased the amount of the actual loss ti> the assurtxl. 
With respect to tlie mutes and asst's, the entire hms 
arose from the |X‘rils of .the sea, anil was tieiliier 
increaaed nor diminished by their death. For, after 
receiving a mortal wound, they became of no value to tlie 
owner, and death coiutequeiitly did not in any degree 


increase 
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iiicreutK* the Unis. The case might be different with rc> 
k|K'ct If) the oxen; ii* they were killed niter receiving an 
iiijiiry, their f]ct>h might Ik: of iiomc value os foodt and, 
consetjuently, their death may have increased tlie loss in 
some flegree. But still, os the previous injury was occa- 
hioiied by the perils of the sea, whether the death of the 
anitiiul did or did not increase the amount of the 
actual injury to the owner, I uni of opinion that it must 
be coiisitlerefl a loss by the {lerils of the sea. Tlie 
circniiibtunce of the parties having inserted in the exeqv 
tion the word iettison, satisfies me, that they did not con¬ 
template the case of violent death. For, although it is 
possible that the animals thrown overboard might, under 
favourable circumstances, reach the shore and survive, 
yet 1 think that tlie term usually denotes the throwing 
overboard in a storm, when there would be little pro¬ 
bability of animals surviving; and that it must, there¬ 
fore, mean a jettison whence death ensues. Now, if the 
tei'm *■* mortality” were intended to protect the under¬ 
writer in every case of the animals meeting with a violfuit 
death, the introduction of the wortl ** jettison” w'ould be 
superfluous, os that s{iecies of loss woulil be covered by 
the word mortality.” Besides, this absurd consequence 
would follow; if we were to give to the words used in 
Uie exception the construction contended for by the de¬ 
fendant, that where the violence of *the wind and waves 
was so great os to cause the death of the animals dur¬ 
ing the voyage, the underwriters would not be liable at 
all; but where the violence of the wind mid waves was 
only such as to cause spnte injury to the animals, short 
of Uaatli, then the underwriters would be rcsfionsible. 
For these reasons, 1 am of opinion that the word mor- 
in tliis policy, must be understood in its ordinary 
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and popular sense, as iiii)vu'ting death arising from na¬ 
tural and not from violent eauM.'s. And that being so, 
there must be judgment for the plaintiil'. 


Best J. 1 am of the same opinion. At the time 
when this policy was edectcil, this country was at pi'ac-e 
with all the w'orld, and there was not any jirohabiiity of 
the vessel being eaptiiret) by enemies. Capture l>y 
pirates on the voyage insured v.a> lajuaily iiuprohabl.-. 
and a loss by barratry was not very likely to liap)tit'.. 
If the underwriters arc not liable tor the los«. iii (jiiestion. 

ihcv can hardlv be liable in anv ease, lor then' is not 

• • • 

any other species of loss arising from the destruction of 
the animals, of which ilcath may not be considered the 
immediate cause. If the ship was even sunk or burnt, 
death w'ould Ik’ the imniciliatc cause ('f the ihstruction 
of the animals ami con<ei|uentiy, accoriiing to the con¬ 
struction contended for, such a case would fall within 
the exceptitui as a loss by mortality. 'I'lie exception is 
introduced inic» ilic policy by the umlerwriiers. It’ they 
had intended to exonerate thenisedves in every casi- of 
death occasioned by a peril of the sea, they should have 
iisetl Words apt and proper to express that iiiti-ntioii. 
'i'hey might have stipulated, that they would not be 
liable tijr the dcath^of the imimaN iinit>ss the ship were 
stranded or lo^t, and then they would not have iK-eii 
liable f(<r the loss that has occurred in this C4ise. 'I'liey 
have only stipulalctl, that tliey w'ill nut 1m; liable Ibr loss 
by mortality. 'Iliat word, in its ordinary ami }Mipuiar 
sense, signifies death arising from natural eaiises, and not 
from violctice. 1 think, therefore, that the underwriters 
must he taken to have intended to exempt theinsc'lves, 
by this excqition, from that s|)ecies of loss which occur¬ 
red 
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ml in Tatham v. Htidfisout vix. a loss of which death 1821. 

was the proximate cause, and the perils of the sea the i^^wmcr 

remote cause. Here the injury done to the imimalK ««««« 

aro<>e directly and immediately from the violence of the 
tempest, or in other words, from the perils of the sea. 

I'or these reasons, 1 am of opinion, that the plaintiif is 
entitled to the judgment of the Court. 

Judgment for the plaintiff. 


I.oNCKinoK aiul Others against Dorville and 

Another. 


1 ^KCLAK.A I ION alleged, ** that In'tore the making rhepwngup 

f.-' • 1 ■ 11 I , * •****’ ‘“S*'* 

of the lu'otnixc, Xe. a eertaiii ship, calliHl the CartAina tuivd to uy « 
h:ul hr.ely in a eeriain place, ;to wit.) in 
tiu /fiv y ‘rf!i>mr>, . to wit.) ut, CVe. run foul of a certain « 

otlur ship ciilUcl the whereby the said last- 

in- nliiint-d ship liad reeeivitl great liamage. And the ^ 

‘ ^ S' stipulated sum; 

saitl last-iiientioiu*d ship having ri*ceivetl such damage, **»«tvforv, 

. . whw.ship, 

ill consftjiieiuv of being st> run foul of us ufuresaid, the having on board 
, • , I t <• « ■ 1“*®* wqniw'l 

phitiitiiis, being the agents in that behalf of one--Sy- byUw,ran foul 

iiioiids, the tiwiier of the Zfrwhiu% and the defendants, ^l. and^piv^ 

lH‘ing the agents in that behalf of the owners of the 

tho owners of 

ilif Uiii-r !>• r.tinpi‘1 tlio owurr. of itn- ftirmor to toako gtHi.l thi- ddinagi*. and tin* former 
trswl nits di’taiiii'd iir.ti! Iiatl was giti'ii. and (lending such prnreedings. the agents of the 
owners of the vessel ilctaitied agreed, uii the owners of lliv dainagvsi vessel n'miuncing all 
cluiiiis <111 die other vc.sel, and on their ptoving the amount of the damage done, to indem¬ 
nify them, unit to pay a stipulate^ sum hy way of damages ; Held, that there lieiiig con- 
tiiulictory litH'isionv as to the point, whether ship owners were liable for an injury done 
while their ship was iimler the controiit of die pilot rvipiired by l.iw, there was a sufficient 
roiisideraiion to sustain the promise made by the agents of tiie owners of the detained 
vessel to |iay the stipulated damages. * 


Carolina 
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Gurotina Matilda, the former, ax such agents cletuincd 
the Carolina Matilda, till the owners of the said last- 
nicntioned ship should have made good to them tlie 
damage so done to the Zmobia*' It then stated, 
** that in conse(]uence of such detention, the defend* 
ants undertook that they would, on tlie plaintiilk re¬ 
nouncing all cluitiis on the Carolina Matilda, and on 
proring the amount of the damages sustained by the 
TU'tiobia, indemnify tlic plaintiffs for any stun not ex¬ 
ceeding the txnet amount to be a>ceri:iined wlien 

the said latter ship should have been repairedand 
then alleged, that, in eonsecjiienee of micIi uudi-rtaking, 
the plaintiffs did renoiiiiee all claim on the Ca>oliv.: 
Matilda, and did permit and allow her to proceeii on 
her voyage, ami that the Zenobia bail been repaired, and 
that the amount of such rquiirs was ascertained 'riiere 
were also the common counts, and tlie dcfeiulants plead¬ 
ed the general isanc. The cause was tried before Ab¬ 
bott C. J. at the sittings after J-lastrr term, 1 >20, when 
a verdict was found fur the plaimiflis subject ui the 
t^inton of this Court upon the following case: 

The Norwegian ship, called the Cartdiha Matilda, 
on her voyage to Survoa^ in sailing tlown Uie rivi-r 
Thamet In Nooendter last, ran foul of the ship culled 
the Zmtibia, then* lying at unchur, and in conse¬ 
quence of which, the latter ship sustiuned considerable 
damage. The plaintiffs, furling as the agtmts of Mr. 
R. Sjjmonds, the owner of the Zentdna, instituted a pm- 
cccdtng in the High Court of Admiralty against the 
ship ('arolitat Matilda, to c^pel her owners to make 
good die damages sustiuncd by the Ztnobia, in conse • 
qttence of licing so tun foul of. Process was issued 
ngiUni the Carolina Matilda, under which she we.s 

arrestetl 
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arrested at Grmxscnd chi the 'J2d November lost, and on 
the :^*tth day of the same month, the defendants wrote 
a letter to the piuintifiit, of which the following is a 
c»p5': ** Messrs. Ijon^rifigCf BameU^ and Hodgson. 
Gentlemen, In consecjucnce of your having detiuned 
the Xorxeay ship Cartdina MaiUdot till the owners make 
gocHl to you the damage done to the Zeunbia^ bound to 
Smynutf we hereby eiigiige, on your renouncing all claims 
on the said ship Carolina Matilda^ and on proving the 
amount of damages sustained by the Zenobiot to indem- 
nily you for any sum not exceeding l^U/., the exact 
amount to be ascertained when the Zrmtbia is rcpaiFcd.'* 
The defendants were the s^^ents of the owners of the 
Carolina Matildat and upon the receipt of this letter, 
the plaintilfs withdrew the proceedings in the Admiralty 
Ctiurt, and the ofiicx.‘r, then in |>ossessiun of the Carolina 
^lafilda, was then also withdrawn, and sutdi possession 
delivered up to the defendants, acting on behalf of 
her owners. The Zenubia hud been since re|iaired, 
and the amount of dauiuges sustained by her had 
been ascertained. At the time the Carolina ^latilda 
sailed, and while she was proceeding down the river 
and run foul of the Zi'mdtiay she had the regular Tri~ 
nity^house pilot aboard, who had b€^en placed there by the 
defendants. 


1881. 

JjamcMxatx 

BavavLt. 


Pullerf for the plaintifl'. It is iK>t necessary to con¬ 
sider the question, whether the owners of the Carolina 
are liable Itir the damage done to the ZmoldOf under the 
cireunistaiices i>f the cose; for the defendants have made 
themselves liable by an express promise, founded upon a 
g(KNl consideration. The plaintiffs agree to release the 
ship, which they might otherwise have detained until 

1 1 bail 
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1821. bail was given; luid the defendants agree to pay a stipu- 

Ijuv.ifi PTiif ^'®y damage; waiving all question ns 

' to the legal liability of the owners. That might be 
considered as doubtful, there having been contradictory 
deciuons. (a) The defendvits, or their princi|)als, there* 
fore, have obtained a bendit the immediate release of 
the ship; and that constitutes a good conuderation for 
the promise laid in the declaration. 

F, PdUocky contra. There is no sufficient conuder* 
ation for the promise in the declaration, because the 
plaintifis had no ground for instituting the suit in the 
Admiralty Court against the Carolina. The question 
whether tlie defendants arc liable upon their under¬ 
taking, must depend upon this, whether the owners were 
liable for the injury, the ship at tlic time having on 
board a pilot, as required by the act of parliament. If 
they were not liable, the plaintiff had no right to in¬ 
stitute the suit in the Admiralty Court; and the for¬ 
bearance of a suit, where a party :s not liable, is not a 
good consideration. 'FooUy v. WimUtam (6) and A’tng v. 
Hobbs (r) arc authorities in point. 

AbbotI' C. J. 1 am of opinion, that there is a suf¬ 
ficient consideration in this case t<i sustain the promise, 
without enquiring whether the <»wners of the ship are 
liable, under the circumstances of the case. It npiKwrs 
that a suit had lu'en instituted by the plaintifTs in the 
Court of Admiralty against the Carolina MutiUoy to 
compel her owners to makt'gotxl the damage done by 

(n) Kei*U"t Ific .^-#- 1 . H. 1»tT. t. /f.-u-iMff, 

7 Tmumt. SOS. 

ih) Cro. Etu. 20H. 

(e) Frfi-rrtoit, S.'S. 
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her running foul of another vessel. The ship might have 
been redeemed from that suit, by the defendant's giving 
bail, that proper care should be taken of the ship, and that 
those on board licr should not leave the kingdom, until 
means were taken to secure that evidence which would 
enable the Judge to decide the suit, and the plaintiffs 
might hav'e insisted on such bail. The defendants, as 
agents for the foreign owners of the ship, write a letter, in 
which they engage, f>n the plaintiff’s renouncing all claims 
on the ship, and on proving the amount of damages sus¬ 
tained bv the Zenobia^ to indeninifv them for anv sum not 
exceeding 180/., the exact amount to be ascertained when 
the Zt’nobia is repairetl. Now the plain meaning of that 
engagement apixiars to me to Ik‘ this. Ueleasc the ship, 
and we will waive all questions of law and fact, except 
the amount of damage: we will pay you isi>/. if the 
damage done amounts to that sum. Tiie plaintiff’s, by 
not insisting u{K>n the bail re((uircd, therefore relin¬ 
quished a benefit which they might have liad, if the law 
had been with them. The law might fairly l>c con¬ 
sidered as doubtful, for there had been contradictory 
decisions on the subject; and the parties agree to put an 
end to all iluubts on the law ami the fact, on the de¬ 
fendants engaging to pay a stipulated sum. 1 am of 
opinion that this case is distinguishable from those cited 
in argument, inasmuch as in this case, the law was 
doubtful, and the parties agreed to waive all questions 
i>f law* anti fact. I am theref«>re of opinion, that the 
phiintifi' is entitled to recover. 

Hayley J. 1 am of the same opinion. Vl'here a 
cause is dc|x*nding, it is competent to a party t«> rt'fer 
the cpiestioiis of liability and damage jointly, or tt» ac- 

kiiow- 
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knowledge his liability, and I'efer the question of da¬ 
mage only; and in this case, 1 think, the eiK^ct of 
the agreement is, that they the defendants acknow¬ 
ledge the liability of the owners, and, in consideration 
of the plaintifis’ releasing the ship, they agree to refer 
the question iis to the amount of datnage, and ]>ay the 
same, provided it docs not exceeti 180/. If it had ap- 
IK’ared, in this case, that the owners of the Carttlwa 
could not have been liable at all, 1 agree that the con¬ 
sideration fur the promise would have tailed, llul Uie 
facts ktattd in the case by no ineuiis skew that the 
owners would not have been liable; tor by the pilot act, 
tlie owners are only protected in those cases where the loss 
artsi-s from the default, negh-ct, incapacity, or inconipc- 
tency of the pilot. Now there is no fuel in this case 
which shews, that misconduct of llie pilot wits the cause 
of the injury. 

l IoLROYD .1. I am of the same opinion, li a ju-r* 
son is about to sue aiiotiier for .i debt, lii>r which the 
latter is not .'Uiswerable, the mere consideration ot' for¬ 
bearance is nut suilicielit to render him liable tor that 
del)l. .Any aet of the pluintitlj however, from which the 
deiendant derives a benefit or advantage, or any labour, 
detriment, or incoi^venieiice sustained by the piaintid', is 
a sufficient cmisiileration to su|qMirt a promise. Now, 
tlie consideration of tbrbearuiice is a iseiicfit (•> the dt*- 
tendaiit, if he Ise liable; but it is not uii\ bi-nelil to liim, 
if he Ik* Hot liable. 'J'he aiiliiorities cittxl priKTtHrd on 
that ground. 'I'liis cas:* dkiers tnateriaily from those ; 
f«»r here, a suit actually conimeiieed is gis'en up, atui a 
suit, too, tile final success of which was involved in some 
iloubt. 'ilic {liaiiilifi’ udght siistaiii a detriniciit by 

Ifiving 
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giving up all claim in respect of the expenses incurred, 
and tlic clefendaiit might derive a beiuTit, by having 
that suit put an end to, without further trouble or inve»> 
tigrition. Now I am of opinion, tl:at the giving up of 
a suit instituted for the purpose of trying a doubtful 
question, and consenting to deliver up the ship, which 
might otherwise have been detained until the security 
required was given, is a gocnl coiisiileration to support a 
promise to pay a stipulated sum, by way of damage, in 
case the actual dauiacre amount to that sum. In Cam. 
/hg. tit. .idinn m Case upon .hfwnpsif. F S., it is laid 
down, tliat an action does not lie, if a party promise^ in 
consideration of a surremler c»f a lease at will; for the 
lessor might determine it, unites tliere teas a doubt whe¬ 
ther it was a lease at will or for vears: am! I Rail. 

1. 25. Ii5. and 1 lirencnltnCf ft. are cited. That is an 
antliority to shear, that the giving up of a cjucstioimble 
riglit is a sufficient consideratam to .-ui'qiort a promise. 
Here, ther«'t<>r«‘, the giving up of a suit, iu.«itttutctl to try 
a <|iiestion re-jicctiug which the law is doubtful, is a 
gou<l c<»n«itlerutioii to support a promise, i think, 
therefiire, that this action is sustainable. 


12.1 
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Rest J. concurred. 
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A pawnbroker 
if • broker 
within the 
5 (i. S. f. 3H. 

«. 39.. and. 
therefore, iab- 
ject to the 
bdnknipi laws. 

A fienson 
who had for- 
mertr taken in 
goi>d* upon 
pledge, but had 
ccas^ U> do 90, 
»tiU continuing 
til ««1! the un. 
redeemed 
pledge., there¬ 
by Carrie, on 
the trade of a 
pawnbroker, 
and is suhjeet 
to the bankrupt 
laws. 


Rawlinsok against Pkauson anti Othi’rs. 

^YSSUMPSIT lor money hail ami ri'coivinl. Plea, 
general is^^e. At the trial l)cfore Par/: .T., at the 
Lancaster Spring assi/es, 1 a vt?rilict wa.< taken for 
the plaintiff subject to the opinion of'the Court on the 
Ibllowina: case: 

On the i’ll .7 //nc', IsIh, a conuni.-sion of bankrupt 
issued again.st the plaintifl', on the petitiitn of linnit l 
Potter, under whieh coinniis-ion the plaintifl' was ilt*- 
ciared a bankrupt, and the ilefeiulaiits were ehos<>ii 
assigncf's, and as t.uch, receivetl certain money, the 
proiiuce of the estate of thi- plaintifK The |H‘titii»n- 
iiig creilitor’s debt was upon a promissory note, drawn 
by the plaintifl', in favour of J*ottt>\ for the suni of 
311/. .S.r. iifl., l>earing date the fjth .htuuaru, Isf,*., 
payable at three months after date, and which note Ma< 
dishonoureil when due. 'I'his note had been given by 
the fiiaintifl' to Potter for the amount of thi‘ daniagis 
and costs awariK*!! to Poifrr in an action briaight by 
him against plaintifl', for an injury occasioned by the 
negligence of one of the agents of the plaintiff. The 
award wa.s made on the 1.1th Junuaty, I sis. 'i'he 
plaintifl) for man^ years, hud carried on the business of 
a pawnbroker at J^IanrArsfrr, but for n*-arly five Years 
lu'fore the issuing of the coinniission, lie had ceasi*!! 
to take in any gmals to philge; hi* hail a shop fiir sale 
and another lor taking in pledges. 'I'he two shops ad¬ 
joined each other; there hail Ih-cii an inlcrtiul cotiiniu- 
nicatiun between them, until it was stopped up about 
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five years n<;o : iiis pawnbroker’s sign, however, re- 
iiiaineti over the {itHir ttf the shop for sale until after the 
issuing of the coniniission. After the time when he so 
eeaseil to take in goexN to pledge, he ^olii, from time to 
time, to any persons willing to purchase the same, dif¬ 
ferent articles of ihe forfeited or unr(*deeined pledges 
which he hatl received in tlie course (»f his business as a 
}uiwnbroker, and which still remained upon hand: the 
shop lor sale remained open, till the issuing of the cum- 
inissioii, to sell olf his forfeiti*!! pledges, and he could 
not c:irrv on his business without it. The act of bank- 
ru}>tcy was citmmitted in I'fbruarii-, lsl^ 

Tintiul^ for the plaintitll 'fhere are two questions 
in this case, first, whether a pawnbroker is subject to 
the bankrupt laws: -diy, assuming that he is. then, 
whether the plaintilf in this case ctmtinucHl ti* carry on 
the business of a pawubntker at the time when the 
petitioning creditor’s tlebt accrued. \ pawnbroker is 
not a trader: lor he dttes not sevk his livelihootl by 
buying and selling. 'I'lie <]uestion, then, is, whether he 
can lie considered as u broker within the meaning of the 
5 Cr. 2. r. .10. >. 3‘t. *rhal section t>f the statute recit».*s, 
that bankers, brokers, and factors are cntrustiHl with 
money ami gtKnls belonging to otl*er^persons; and then 
enacts, that they shall be subject to the bankrupt laws, 
'riie reason tif the statute is <»n account of the great va¬ 
lue of property iKdoiiging to others with which the |h.t- 
sons there descrilieti are triisleil Now, pawnbrt*kers arc 
not within the reason of thi- statute, for the property 
w-hich they have in their possi'ssion, belonging to others, 
dt>es not usuallv greatly exceed in value the money ad- 
vuiiced uimii it. 'I'here is not, thcrclbre, the same trust 
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re}M>sied in them there is in tiie case of bankers, or 
brokers, or factors, 'rhey arc not, tliertlbre, within the 
spirit of the statute; nor are tiiey within tlie words of 
the statute; for they cannot l)c considered as brokers; 
that term being used to denote a person who makes bm*- 
gains for other {icrsoiis. Tiiey were not coiisidcretl 
brokers at the time when tiie 5 Cr. -J. r. :Ui. passed. 'I'lie 
statute 1 Jac. 1. c. 21. speaking of tlie sworn-brokers of 
the city of L^udon^ dc>scribes them to be persons uho 
never, of any ancient time, uscil to take pawns and bills 
of sale of garments and apparel, «kc. for money lent u|'Mm 
usury, or to keep open shops, as of late years had been 
used by cili/cn>, nssiuiiiii:; to tliemseives the names of 
brokers and brokerage, ns though the same were an 
honest trade ; terming thcmseivc’s brokers xihcreas sit 
Iruih they are not, abusing the true and ancient name 
and trade of broker. In sect. 3. they are >tyled coun¬ 
terfeit brokers and pawn-takers upon nioiiey, ^^c. They 
are not again mentioned in any other statute before the 
5 O. J. s. 30. passed. In the 30 (r. 2. <'. 24. x. ■!., they 
are describc‘d as persons who take goods by way of 
pawn. In the G. S. r. 4^. they are, tiir the first time, 
called pawnbrokers by the legislature. A* all evcfitii, 
the plaintiir had ceased to carry on the business of a 
|jawnbroker at the lime when the |K‘tttioiiing creditor's 
debt accrued. The*3U G. 2. c. 24. describes pawnbrokers 
to be |H.Tsons taking gr>ods by W'uy of paw ii, pleiige, ami 
exchange. Now, the plaintilf had ceased to take gocaU 
by way of pledge long liefurc the petitioning creditor's 
debt accrued. I le, indeeil, sold tlie unredeemed pledges. 
'I'hat w'as not any ntHressary {lart of his business of a 
pawnbroker describc'd in the statute; it only became 
necesaary in consequence of the pawners not redeeming 

the 
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the ^ouds pledged within tlie time prescribed by law. 
At all events, this was only one part of the business be- 
longinjr to a pawnbroker. 

Parkt't com n't. A pawnbroker is a |>erson subject to 
the bankrupt laws, and falls within the meaning of the 
word broker in the 5 G. 8. v. .*40. s. .S!*. I,ord Hard- 
:i-/ckff within live years after the )Ui<«.iing of that statute, 
stated that he was clearly of opinion, tinit “ a pawn¬ 
broker was within the several statutes concerning bank¬ 
rupts, and cs}K*eiaUy within the general words of the 
a Ct. J., and that, although pawnbrokers arc not ex¬ 
pressly name«l, yet the general word brokets is the 
genus, and all other kinds of brokerage, the s{)ecies.” 
Ilij^hmore v. Mtdluif. It sl•eIn^> therefore, that, at the 
time of passing the act, a pawnbri^ker was considered as 
a species of broker. lie seems, indeed, to be a |Hrson 
eoiiteinplated by the very first statute made aguiiist bank¬ 
rupts, the Ml and .1.^ //ew. >. <. 4. l*'or a iwtwnbroker 
is ** a pcTsoii obtaining into his hands great substance of 
other men’s goods." The stat. of the b G. 8. did not 
contemplate such persons only ; for a broker, -^one of the 
persons exprt->ly named,'! is very rarely entrustctl with 
the jiossession of the gtuKls ttf the {htsoiis for whom he 
iitukc*s: bargains. .\ssuining theretbre, that a pawn¬ 
broker is a subject of the baitkiupt laws, the present 
plaintiff continued t<» carry on that bttsiiic.ss at the time 
whc'ii the |>ctitioning creditor's debt accrued. The pro¬ 
fits of the biisinc>ss ^Jf fairly conducted) are derived 
wholly from the increased rate of iiitcre.st which pawn¬ 
brokers are allowed to take on the nioncv thev advance 
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pledged at the expiration of one year, provided they 
are not redeemed within that time. In that case, unless 
tliey sell the goods, they could not derive any profits 
whatever from their business, liccausc they would not 
receive that interest which the law allows them as their 
onl}' profit. Indeed, if the plaintiff ceased to carnr on 
the business of a pawnbroker when he discontinued 
taking in goods on pledge, the conscc]uence would be, 
that he would have been guilty of usiiiy, by taking that 
rate of interest which the law allows a paw'iibrokcr alone 
to receive. The plaintiff in this case, at the time wdieii 
the petitioning creditor’s debt accrued, was still selling 
the unredeemed pledges, and receiving the increased 
interest on account of the money he had advanced; he 
therefore continued to carry on the business of a pawn* 
broker. This very case was, on a former occasion, 
argued fidly liefore the Judges of the C'oiirt of C'oro- 
nion Pleas at iMncastn-, and they, after great consider* 
ation, gave judgment for the defendants. 

Abbott C . J. 1 am of opinion, that a pawnbroker 
is a broker within the meaning of the stat. "t (if. i*. r. :t0. 
Tl»e .'»9th section of that act recites, “ tiial ]iersona 
dealing us Ixinkers, broker*, and factors, are fref|uently 
enlrusteii with grcjit sums of money, and with giNids and 
effects <)f very great value l>eh>nging to other persons,” 
and then enacts, ** that such iKinkers, brokers, aiifl 
factors shall be subject to this ntul other statutes mode 
concerning bankrupts.” Now, a pawnbroker certainly 
is a {lerson contemplated in the preamble. For in the 
course of his trade, h<; is pirhaps more frecpicntly than 
other {KTSons, entrusted with goods and cffi*ctH of value 
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liclonffing to others. lie comes also within the general 
name of broker. The opinion of Ixird Mardmickc 
upon this subject is entitled to great weight; but e%'en 
without the aid of his authority, I sliould have enter* 
mined no doubt, that a pawnbroker is wiliiin the spirit 
and words of the act. 'flic next question is, did the 
bankrupt continue to carry on the trade of a pawn* 
broker, at the time when the petitioning creditor’s debt 
accrued ? Now, the trade of a pawnbroker consists of 
two parts: first, that of receiving pledges of others, and 
secmidly, that of selling those pledges. In this case, he 
had ceased to take in pledges, but he continued to sell 
them, subject to the conditions imposed by law. One 
of those conditions w*as, that he was to account for tlie 
Ofverplas to the owner of the goods; the party pledging, 
havii^ a right to redeem within a certain time, on 
paying a rate interest much exceeding 5 per cent, per 
annum* Now, it would be unlawful for the plaintiff to 
take that rate of interest, except in his character of 
pawnbroker. As long, therefore, as the pawners of the 
goods had a right to redeem, the plaintiff wiis clearly 
carrying on tlie business of a {lawnbrokcr, and even 
when be sold the goods, he was bound to account to the 
owner for the overplus, and therefore, as long os he 
continued to sell the forfeited pledges, he sold as a 
pawnbroker. He Uiercfore continucil to carry on the 
business of a pawnbroker at the time when the com* 
mission issued. In this ossc, 1 am therefore clearly of 
opinion, that a pawnbroker is a broker within the uumui< 
ing of the slot. 5 G. 3. c. SO. s, SO., and tiiat the present 
plaintiff continued to carry on the business of a pawn* 
broker at the time when the debt edf the petitioning 
VoL. V. K creilitor 
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creditor accrued. The judgment therefore mu*t be for 
the defendants. 

Bavlev J. I am clearly of opinion, that a pawn¬ 
broker is a broker within the meaning of the 5 G. 2. 
r. SO. s. 39. 1 think Uiat he must liavc been so con¬ 

sidered at the time of |iassing that act. For JL(*nI Hard- 
vicl'et within a very few years afteraards, considered a 
pawnbroker to lx* a person clearly within the meaning 
of the act. lie is certainly within the misciiief intended 
to be remedicil. For in the course of his business, lie 
is entrusted with eficcts of value, fur which he is ac¬ 
countable to many different persons. From the very 
nature of his business, therefore, he would be UnblelP 
a great many suits, the expense of which mjgiil be 
ruinous to his estate, and detrimental to those who eiie 
hinu Now one of tlic great objects of the bankrupt 
laws is, to distribute the pro|ierty of the bankrupt raie- 
ably among the creditors, without driving each in¬ 
dividual to the necessity of bringiiig an action. A 
pawnbroker, thereibre, comes within that very descrip¬ 
tion of persons whom the l^islature inteiuled to be 
subject to the bankrupt laws. I'his case was formerly 
discussed belbre the Judges of the Court of Coiiituon 
Pleas at Lancaster i and arithout attaching any degree of 
weight to the opinion of one of the Judges who con¬ 
curred in tlic funner decision, 1 may say, that, u{K)n 
that occasion, the panics hatl the benefit of the judg¬ 
ment, experience, and learning of Mr. Ihtrtm fftMtdt who, 
after great and careful consideration, gave his delilieratt* 
t^tnion, that it was a case* within the words and the 
sfHrit of the statute 5 G. 2. r. SO. s. S9. On tlic other 

point 
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point 1 cannot entertain any doubt. Part of the busi> 
nesii of the pawnbroker ia to take in pledges, and hold 
them in his hands, cliarging a h'gher rate of interest 
for the numey he advances than the law in other cases 
allows; die other part of his business is to sell the 
pledges, cm the joint occcKint of himself and the person 
by whom the goods were pawned. As long therefore 
as he continues to sell, her sells in the character of 
jiawnbrokcr, and continues to be accoiiiitablu to the 
proprietors lor tlie value of the goods. If, indeed, 
we were to hold, that he ccnised to carrv on the trade 
of a pawnbroker, when he ceased to take in goods 
upon pledge, the conserpience would be, that any 
pawnbroker, as soon os he got a large qumitity of 
goods into his {MMsessiun, might discontinue taking in 
any more, and afterwards commit an act c»f liank- 
ruptcy without being subject to the bankrupt laws. 
For tliesc reasons I am clearly of opinion, that a pawn¬ 
broker is both within the spirit and words of the statute, 
and tliiit this plaiiitifi* continued to carry on the business 
of a pawnbroker at the time w hen the {Petitioning credi¬ 
tor’s debt accrued. 
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l-IoLKOYi) J. J am aUo of opinion that a pawn¬ 
broker is a persem sulyect to the Imnkrupt laws. Lord 
Hard'xicke'b opinion, in v. Mollot/^ having 

been delivered within a very lew yeurs after the stat. 
5 G. g. c. liO., raises a strong iiifereiico that, at tliat 
time, {lawnbrukers were considered as a species of 
brokers; and that lliey, therefore, came within the sta¬ 
tute. The ajltli section of the stat. 5 f». 'J. r. SO. is not 
merely an enacting dause; but, alter reciting “ that 
persons dooliiig os bankers, brokers, and factors, are 
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18S1. frequently entrustetl with jfrent sums of money, «ih 1 
' with goods belonging to other jwrsons,” declares the 
{lersoiis coming within that description to Ik? subject to 
that and the other statutes mode concerning bank> 
ruptcy. Lord MardmcA-e'a opinion being, that pawn¬ 
brokers arc a class of brokers, anti it appearing by the 
Afith section of the statute, that brokers are within the 
provisions of the prior bankrupt laws, I think that a 
pawnbroker is clearly within the intent of that statute. 
That being so, then the (juestion is, whether he ct>n- 
tinued to deal as a pawnbroker at the time wlu'ii the 
petitioning creditor's debt accrued. I think that he did 
continue to ileal ns a pawnbroker, although he dill not 
continue to deal as such in all the departments of that 
trade; he continued, however, to sell the plcilges, which 
he was entitled to keep fora particular pur|N>se, vi/. that 
of selling the same, and thereby to derive a greater 
benefit from the increased interest, by reason of his lK>iug 
a pawnbroker, than he otherwise could by law do. 1 
think that, by continuing to sell these goinis with a 
view to thesi* advaiit:iges, be continued to trade as a 
pawnbroker. For these reasons, I am of opinion that 
tlicrc must be judgment for the defendants. 

Best J. I am of the same opinion. Although the 
Uie statute 1 Jar. 1. c. 21. K})CBks in contemptuous terms 
of those I'K.-rsons who carry on the business of pawn¬ 
brokers, yet it ufierw'ards calls them brokers; fi>r in 
the 5th scKTtion, it is enacted, ** that no sale, exchange, 
pawn, mortgage of any jewel, pledge, &c. to any broker 
or brokers, or pawntakers," &c.; and in the 7th section 
brokers or pawntakers are mentioned. We have, 
therefore, the authority tlie legislature as early as tiic 

rdigu 



IN THE Second Year of GEORGE IV. 

rcigii of James the First, to say, that this description of 

persons were called brokers; and if they are brokers, 

and in the course of their business have other men's 

« 

goods entrusted to their care, thej' come within the 
words of the 5 G. 2. c. .‘JO. .v. I am, therefore^ clearly 
of opinion, that the plaintiff is a person subject to the 
bankrupt laws; and 1 am also of opinion, that he con* 
tinuetl to deal as a pawnbroker as long as he did any 
one act which fell within the range of the business of a 
pawnbroker. Now, it is part of the business of a pawn¬ 
broker to sell the property pledged, if unredeemed, and 
out of the proceeds to pay himself the amount of the 
sums he has advanced, and to account tor the residue to 
the person to whom it belongs. During the time he is 
acting in the character of a pawnbroker, all the legal 
liabilities belonging to that character att:u:h to him. 1 
think, therefiire, that the plaintiff was a broker within 
the meaning of the stat. a G. 2. c. 30. s. 39., and 
timt he continued to curry on the business of a pawn¬ 
broker at the time when the petitioning creditor's debt 
accrued. 
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s wine mer- ^htv. At the trial, Ijefore J., at Uie lAin^ 

calks aftosnilv. casffT Summer assixes, 1819, a verdict was found for the 

•Toie^w'of*’ plaintiff, siibiect to the opinion of this Court, on the 


vaults, and 
others in the 
vaults of a regu¬ 
lar wanehouw- 
keeper. It was 
a g r ee d between 
tlie parties, tliat 
the trrandies 
should remain 
where thee 
were until the 
vendee could 
conveniently 
remove them. 
Immediately* 
after the sale, 
tlie vendee 
marked the «e- 
veral casks 
with his initials. 
It was noto. 
rious to the 


The plaintiff was a wine merchant, at Liverpool, and 
the defendants were the assignees of one R*. JUrim, ot 
TJx'erpoolf wine and spirit merchant, who had been duly 
declared a Itaiikrupt, upon on net of bniikruinry com¬ 
mitted the 17th April, 1819. Dixon bought and im{x>rtetl 
the brandies in question, being part of a mucli larger 
quantity from Frawr, several months Itcfore his Imnk- 
ruptcy, and upon their arrival, he entered them in his 
name in the books of the Custom-house and Excise- 
office at Litrrpoolf ami he ufterwarda Imiuleti them in 
his name. The brandies, at the time of the action, otill 
remained bonded and entered in his name there. 'I'here 


ii^^'ih^ii>e evidence of any express notice having been 
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taken place, which bonded goods are deposited at LiverjKH^, lie in 
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to the wai^**" posited therein on im[K>rtation arc plocctl under three 
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lockS} one of the custonis» one of the excise, and one of 
the owner or occupier of the warehouse; and in cases 
where the importer has no bonded warehouse of his 
own, or not suflicient room in it, it is tiie usual course 
of trade at LiverpofJ to deposit them in the bonded 
warehouse of some other person on payment of rent. 
Thu brandies im]X)rtcd by Dixon were deposited part 
in vaults occupied by him, at annual rents, and the 
residue in two Imiidcd vaults of one Ijcdson, a regular 
warehouse-keeper in Liverpool. It was notorious at 
Liverpool^ that Dixon Imii rented warehouses, and that 
renters of warehouses often take in other persons* goods. 
All these vaults were uiuicr the locks before mentioned, 
but tlie merchants’ keys of the two vaults occupied by 
Dixon were kept by him as iK:cupier of such vaults, 
until the time of his bankruptcy, and arc now in the 
custody of his assignees. In February and March^ 

Dixon sold to the plaintilf r>2 pieces of brandies lying 
in the vaults rcntc'd by him, an<l seventeen in JLcdson*%, 
At the time of each sale, it was agreed, that the brandies 
should remain in the several warehouses in which they 
were then defxwileil rent free^ until it suited the conve¬ 
nience of the plaintiff to remove them. Upon each 
sale, Dixon delivered to the plaintiff samples of the r<v 
s{HK;tivc brandies, the s:imc being part of the bulk, and 
regular invoices were made out by Dixon and delivered 
to the plaintiff, and the luttcjr |)aid Dixon, before his 
bankruptcy, for all the brandies, according to such in¬ 
voices. It was well known in LiwrptxJ, that Dixon had 
imported the brandy, and that it was in the above-men¬ 
tioned w’arehouses; and it was notorious, that he had 
rented the warehouses, mid it was notorious, in tke xeine 
trade, that these sides had lieen made to Knoudes. Im- 
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mediately after each sale, the plaintiff caused the letter 
K< to be marked in chalk on each of the casks, by his 
warehouseman, accortling to his usual custom, in all 
purchases made by him, which mark remained visible on 
the casks, until after the time of Dixon'* bankruptcy. 
The plaintiff afterwards, and before the bankruptcy of 
Dixon, resampled all the brandies he had purclused of 
him. The resampling cannot tidte place, except in the 
presence of an officer of the excise, to whom the old 
samples, or a quantity equal to that of the new sample^ 
is delivered up, and by him put back into the bulk, and 
he then draws out new samples, and delivers them to 
the person applying; it is not necessary for the |)crsons 
applying to take the*old sample bottles. No entry is 
made in any book of the name of the person taking 
fresh samples. The authority upon which the officer of 
the excise resamplctl the brandies was an order signed 
by the plaintiff, but without any authority from Dixon. 
The order for resampling is filed, but the public have 
no access to the file, nor would the fact of resampling 
have pmehted Dixon, or any subsequent purchaser 
from him, removing the brandies, as, if he had |nud 
the duty, the excise would have delivered them to him. 
Brandies are always entered in the importer's name, and 
no change of entry is allowctl. The plaintiff^ before 
Dixon'* bankruptcy, resold Jfi pieces of the brandies, 
part of which wore in each of the vaults alxwe men¬ 
tioned, (Uid which were deliveretl to the respective 
purchasers u{x>n such resale; but the orders for the 
delivery of such of the brandies, so resold by the plain¬ 
tiff, as were in hedunfi vaults, were drawn up by the 
plaintiff, and signed by Dixon, addressed to Ijcdson, for 
delivery of such a quantity specifically as was men¬ 
tioned 
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tioiied in each of thoRc orders; and such of them as 1821. 
were lyinc in Dixfm's vaults, were delivered by him to . 
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the several purchasers, on application by the plaintifi* to againsi 
Dixmif without any order. At the time of Dixan\ 
bankruptcy, eighteen pieces of the brandies remained 
undisposed of, whereof seven were lying in LedsotC* 
vaults, and eleven in the vaults rented by Dixon ; but 
the plaintiff subsequently procured the delivery of one of 
those in JLedson'* vaults, upon an indemnity. The 
brandies de[K>sitcd in Zicdsoa'a vaults were entered by 
him in his book, and still remain in the name of Dixon t 
and it is customary to produce a written order, signed 
by the person in whose name the brandies stand, 
before any person can obtain their delivery, and no such 
order was obtained by the plaintiff as to the brandies 
in question. At the time of the bankruptcy, the plain¬ 
tiff could not have got the brandy at Ledson's with¬ 
out an order frcrni the bankrupt; and any other person to 
whom the bankrupt hati given an order would have gotten 
it, and the bankrupt might have dcUvereil the brandies in 
his own vaults to any one he had pleased. It is the 
constant custom at IJverpooly not to rebond goods on 
any intermediate change of ownership, nor to remove 
them out of the bond warehouses in which they were 
first depusiti'd, until such removal becomes necessary, 
for the purjYose of consumption or exportation ; but the 
bond retnaiiis with tlie excise, in the name of the first 
im|)urtcr, till it is cancelled, on the payment of the du¬ 
ties by the proprietor who removes the goods out of 
bond. The brandies iu question were regularly de¬ 
manded by the plaintifi' before the action, and refused 
to Ik* delivered up by the defemiants. 
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TViMfa/. Time c«k» of brandy not in the pot- 
session, order, ond diijpoaition t»l tbv iMukrupt* aC Umj 
time of the iiankruptcy, within the invonin^i i*l the 
21 ftlor. 1. 19. s. ll.y Ibr iinnittiiatvly aftor cacii aolr 

to the piaintidt the latter bad n mark, deiiotiug the 
transfer of the projierty to hint, afiixed ii|>on the eatkts 
and that distingui>h(xi these Itrandies frtiin others be¬ 
longing U> iJiron. In I'AarltAu-aiif v. (\m A ;n), the hops 
remained undUtinguished from the rest of the mer¬ 
chant's stock. Besides, it was nuturiuus to all those 
carrying on the same trade at L.h'rrpoolt that such trans¬ 
fer i>f pro{ierty had taken place; they H ere the }K'rsons 
most likely to hnve dealings with the bankrupt, and, 
therefore, he was not likely to actpiire that false credit 
by the )x>«scssion of the guixls which the statute was in¬ 
tended to prevent. It was notorious, ahu, at tJ.'ixrput-lt 
that sales take place wliilst the gu<HU are biuided ; and 
it was the custom at JLixrrfiuol, nut to rebuild or remove 
goods out of the warehouse, u}m>ii an intermediate 
change of property, until such removal becomes nect>- 
sary, ft>r imniediute coiisumplioii or t'xpurtation. A 
purchaser, hIhi iiuut be taken to be aware of such a 
custom, had no right to assume, from the fact of tlie 
goods having continued in the |H}sses»i(»n of the bankrupt, 
that the prupt-ity hiul nut biwii ehangeil. In FUttn v. 
MeJtiunrs {b), the bankrupt, on the ^tll of,////y, hnii sold 
a certain f|uaiitity of tar, then lying on the t]utiy at /./- 
verpotA, which tar was to lie shipped to Ireland^ anil it 
was agreed that the tar should be hxlged in a ware¬ 
house, until the \’cnde(.‘ should have an op(M>rtuiiity 
of shipping it i.fi'. 'I'lie bankrupt ]ilaci*d the tar in a 
cellar of his own, and became bankrupt in the iH'giiining 
of Aufput. Lord Hardnicke was of opinion, that this 


Tmt.mt. AS'.. 
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WM not B case within the statute, for it was merely a 
temporary custody, because the vcmdec had not an op¬ 
portunity of selling it, by shipping it ofl* immediately to 
Ireland. That case is an authority in point, for here, 
the bankrupt had only a tcm}x>rary custody of the goods, 
viz., until the plaintiff liad an opportunity of selling 
them ; and the |)criod that elapsed in this case between 
the sale to the vendee and the bankruptcy <if the ven¬ 
dor, docs not much exceed the time that elapsed between 
those events in Flinn v. Matthews. 

Parke^ contra, was stopped by the Court. 

Abbott C. J. 1 am clearly of opinion that ail these 
brandies were, at the time of the bankruptcy of Dixon^ 
in his possession, order, and disposition, by the consent 
and permission of the true owner, within the meaning 
of the 21 Jac. I. r. l‘J. s. ll. It appear-, upon the 
facts stated, that some of tlie casks remained in the 
vaults t>f DixuHt the original seller, anil that the others 
were in the vaults of LetUun^ a warehouse-keeper. As 
to the latter parcel, if the plaintiff had given notice of 
the side to the warehousL^-keeper, the latter would not 
then have l)een justifieil in delivering them to any other 
order than that of the plaintiff, but not having received 
any such notice, the warehi»usc-keeper would have been 
justified in tleiivcring them to the order of who 

had filaced them there. It is clear, therefore, that that 
parcel of goods remained after the sale, subji vt to the 
order and disjiosilion of the bankrupt. With respect 
to the bramlies which remained in his oun vaults, the 
case is much stronger; because, as to them, Dixon 
united in himself the character of warehouse-keeper 

and 
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and that of merchant or dealer in the commodity. Any 
person who went for the piirp*>se 4»f purchasiiin tht^se 
bramiieb, could not know that I)i.nm did not continue 
the owner. He had the corporeal ptiwer over them. 
The letter K. marked on the eus-ks mi^ht speak a lan¬ 
guage, to a certain class «>f |H*rsons, intelligible; but to 
others who might be induct*tl to become the creiliti>rs of 
/}ixoii, in the Indief that the br.indies belonged to him, 
it would Ih‘ wholly unintelligible. If any ptTMMi of the 
latter dt'scriptiim had purchast d them ofthe bankrupt. I 
have no doubt that he would have had a giMHl title ti> them, 
as against the plaintilT; for the real owner ought not to 
have left the gotnls, after the purchase, in the hantls of 
/>;><»«, and sutlereil him tt) treat them a^ hi- own. For 
these reasons, I am of opinion, that there must be 
judgment for the defcnilanth. 

BAYI.t:Y J. lliis i^ a very clear case. Some «»!' the 
casks were in the vaults uf I^ and otht rs in vaults 

rented by Dixun. As to the Ibrnier parrel, it ap|H‘urs 
that Zjcdstm woiilvl not delivi-r them to the onler of any 
other iHTson than that of the bankrupt. 'I'liose gtHals, 
therefore, were clearly in the jmsseskioti, order, and «lih- 
(x>sition of the baiikrufU. It was necessary, that si»me- 
thing shctuld Ik.* dope to make the change of pro|K'riy 
notorious to the public at large, or at least to those 
}X‘rsons mIio were likely to trust the bankrupt, u}Min the 
faith of his having the property in these gootls. It is 
nut sufficient, tliat it should lx; known only to ihtsuiis 
in tlic s»ame trath'. Now, as U» the brandy wliieli re¬ 
mained with Ltcdixmt there wiu. nothing done to niiike 
the change of projKrrty notorious. 'Hie other pnrt'el of 
brandv remained in piion'^ own vaults, so that if aiiv 

r m 
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person who was not in the wine trade at LhkrjMHil, had 
gone to Dixmi to purchase it, he Mould have had the 
power of selling and delivering it to such person. Now, 
when the original proprietor of gtKnls continues to have 
the poMXT t»f sale and delivery, he has the property ‘m 
his {Possession, order, and dis[K>sition, within tlie meaning 
of the statute. 

Rest .1. This case conies directly M-ithin all the 
wortls of the statute, for here the bankrupt had the 
{Kissession, order, and dis{iositictn of the brandies, Miih 
the consent of the true ou-ners. According to the facts 
stateil, the gocals m'oiiUI iu>t have been delivered to any 
other order than his; he lheref»)rc had the {lOM-er of 
sale and delivery, and that brings the case within the 
very words of the act of {larlianient. The case of Flinn 
V. ^tt) i« distinguishable from the {Present, be¬ 

cause the giiotls there were to lie left in {possession of 
the buiikru{it only till they could be conveniently shipt. 
In this case, the brandies were to remain in the bank- 
ru{n’s warehouse till the {>lainiiiV could si‘11 them, and 
they hud in fact continut'ti there for a consitleruble 
time. It is not sufficient that the sale was known to 
{KTsons in the wine trade at LhrrjuM>l. I'lie transfer of 
the pro{H'rty ought to havt; lK.'en known to all other 
{icrsons*who might, in consequence of the bankru{n’s 
continueii {possession of it, have been induct'd to give 
him credit. In the case t>f ’rhtickthxi'aitt' v. iWk it 
was decidt'd by the Court of Common Pleas, that “ a 
custom Unit purchasers of ho(Ps from ho{i merchants 

{a) 1 Atk^uf, (/• .■> Taunt. 4s". 
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I Sit. Khotikl leave them in llie merchiinruvarehmiw for ili* 
„ nurpokc of rc«aic« utMMt rent, Miitli*linjfui*h«I Imm the 

Kimwi.t« I r- « , m t t 

•••*»*» merchaiil** stticky wbr noi Mich a ciislofii ofiradt* a» would 

HtturALu . . I r I 

prevent the hop» from Uecoiniuj; tii«- pro|*criy €»l ilir 
merchant's assij^^ccs, in ease of Ijankrupicy, a* iieing 
in hi« possession, order, and disposition.” Tlial case U 
an authority to shew, that the present idaintifT i# not 
entitled to recover, and cons«x|ueiiily then* must lie 
judgment for the defendant. > a ' 

Judpf^nietit for the derendatil. 

(n) IfofpvySJ. WM dbanit at Chamhn.. 


Thu'sda;,- 
SM<r"ti>rr ‘U. 


Dok on the Demisn of Kobiksov against 
Allsop. 


Wher* there 
were two a>- 
signmi-nc. nf 
lire sA'nr )vam 
»»f preniiMT. 
•-iUiiri thr 
county i>f ifi i ■ 
dlttei, and tiiat 
ececuted la.t 


j4''JKC'l*5fEN'r to recover certain preroist* in the 
fwirish of' Haint Man^I*'-Utnr, in the county of 
yjidtilesejp. J^iea general ia«iu'. 'J'he caust* was triad 
befiire AbOuti C. J. at the H'nfminster Mitings aftor 
MichaAmtJi utiii, IsiO, when a verdict was found for 


WA. r(>|fi.«frtii 
firot: llrU. 
UlAt Uitr del'd 
last rei^sttrrvd 
must, Jn a<-uurt 
of la«. lx* cofi- 
siilrrrd as frau- 
snii 

void, in c-.jnse- 
<|UCnir of 

7 Ann. (. !.*!>• 
f I . ahiioujjh 
the {>arts ciaitn- 
iiig under the 
secitiid assign¬ 
ment had full 


the piaiiitifK subject to a s}Mxiul com? u|Mm the foUowiag 
facts. The deniisi- was laid on the *id <lay of' Msttch^ 
Ifiib. Uy leaNC dated tlie ;:ioth day of Marchf lolii, 
tile preiuisCK in c|uesUou wert* tleiuiscd by hiattkew 
Hood to Civotgr Stofidart, since deceaseti, ibr a ierm 
of Ms years. 'I'iiis lease was prt'|wrt-d by the then 
attoriU'y of Stoddar/^ and ieft by Utoddarl ui liia pas» 
session. About this time, the pliiintifr, Hidtitmmt paid 


knowledge, when it was executed, of the prior execution of the first assignment. 


large 
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large aums of money br, and on account of &oddart, 
and by hit desire also* paid a sum of IS^ 14a. lid. for, and 
obtained Uie possession of the lease front the attor¬ 
ney who had prepared it, and with whom it had been 
left. On the 29th OcttAer, 1813, upon a settlement of 
accounts between Stoddart and Robinson, Stoddart gave 
to Robinson an acceptance for 83/. 5s., which was then 
due to JitdtinsoH, in addition to the former sum of 
13/. 14s. 6d., and in the month of February, 1314, 
Robinson further paid on account of Stoddart, 70/., and 
put into ail auctioneer’s hands the lease to be sold bj 
public auction. At the sale, no person bidding suffi¬ 
ciently high for the premises, they were bought in, and 
the lease deiivered back to Robinson. By indenture of the 
25th day o( July, 1S14, in consideration of 190/., Stod- 
durt assigned the lease and premises to one Jeremiak 
Moore for all his term therein, but the lease ri'mained 
in Robinson' {xishession. On the 4ih day of y^oivmber, 
1S1.1, Stoddart was discharged from the King’s Bench 
prison, pursuant to an order of the Court for the relief 
of insolvent debtors, and, ufx>ii his discharge, by inden¬ 
ture lieariiig date the 4th day of Soivutbiv, 1815, as¬ 
signed all his c.'tate, property, and c0ects in possession, 
remaiiuler and reversion, to the provi.sional assignee* of 
the insolvent ilelMors’ court. This assignment was 
registered in the register office, in tbe county of Mid~ 
t//<'M'j', Oil the Till day of Oe/f^*r, ISIS. In the schedule 
of the said insolvent’s estate, property, and eflccts, 
filctl in court, and which aceoinpanieii the assign- 
juent to the |irovi.sional assignee of the court, the lessor 
ol the plaiiitifl^ Robinson, was stntei.1 and returned 
us a creditor ol t^c insolvent, and the premises in 
t|UC6tion were stated to have been mortgaged or con¬ 
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1821. Teyedy and then to be in mortgage and convoyed ibr 

..6(V. to a Mr. Bar/oii Grecmvoticl^ and also to the said 

Dan dem. 

Houxsok Jeremiah Moore. On the iitih day of December^ I>I5, 
Alisof. Moore put the premises up to sale by public auction. 

The auctioneer had not t!i(' original leascy which was at 
that time in Robhistm's {Kisscssion, but Hohinstm knew 
that he was about to sell the premises^ and desirc*d the 
auctioneer, if they «*ent for a certain price, to buy them 
in for liiin. The premises, however, exceeded JMan- 
.«o«*s price, and they were Anally liought by one IVilliani 
Barton^ and Uie aiictionetT sometime afterwards toUl 
Barton^ that if Robinson was paid 3t>/. he would give up 
the lease, but Barton refuseil. On the :ilst day of./f/Ty, 
1817, the plaintiti^ Rtibinson^ as cMie of the creditors of 
Stoddart^ took an assignment from the provisional as¬ 
signee of Stoddartf of all the insolvent's estate and 
cAects, and the 7th Ochjiter, 1818, registered the origi¬ 
nal lease of the 8nth tlay of Marche ISl^i, and aUo, at 
tile same time, registerc*!! the assignment to the pnt. 
visional assignee*, and the assignment from the pro¬ 
visional assignee to him, dati.'d the lilst of ./rz/v, 1817, 
and brought an ejectment against the then ten^mt in 
possession, in Muhaelmas term, l.sHz, but was non- 
suited by reason of his not being alih* to prove the ilis- 
charge of Stoddart under the insolvent debtors’ act by 
the regidiir prooi* On the 9th Jiunr, 1819, ll'iUiam 
Barton a^signetl the prt'inises to the present defend¬ 
ant, (ieor^f Alexander A/isop^ for the term therein, 
and the plaintiff', Ridtinswi, brought the ejectment against 
the present defetuiant, who appeared as landlord. The 
assignment- by Stoddart to Moore of the i!5th Jidt/, 
1814, and assignment from Moora to Barton of the 

13Ui 
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13th 1816y were not rc^stcred until the 27th 

day of Febrmrjf, 1819. 

i/o//, for the plaintiff, contended, that a itubsequent 
purchaser for a good consideration, having registered 
his title first, was to be preferred before the prior pur> 
chaser. By “7 Anne, c. 20. 5. 1., all unregistered con¬ 
veyances arc to be adjudged fraudulent and void against 
sul»cqucnt purchasers for valuable consideration. That 
is decisive of the case. As to the knowledge of the 
prior conveyance, it can make no difierence at law. All 
that it can do, is perhaiw to entitle the defendant to 
relief in equity. 

Abraham, contra. Tlte object of the act of parlia¬ 
ment was to prevent frauds by secret conveyances. 
That is expressed to be its object in the preamble. 
Now, in the present case, there is clearly no fraud, for 
the fact of the existence of the prior conveyance was 
known to the subsequent purchaser. This, therefore, is 
not within the mischief intended to be remedied bv the act. 
In Chnxtl v. Sichch (o), this was the view takem by the 
Court of the act. .\nd in JVorslc^ v. Demattot (5), Lord 
Mans/u'ld puts the case of the sul)sc<]uent purchaser with 
the knowledge of a prior unregistered conveyance, as a 
fraudulent act on the part of the fornfer. He also cited 
Le Seve V, Lie "Neve, (c) 

Aubott C. J. a court of law is now called ujxui lor 
the first time, to put a construction on the words of this 

(ft) 1 Burr 4b7, (r) S itU. 
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statute, bv which it is cnaclotl, that i-vcrv deed of con- 
ve^'ance that shall, alter the 3:’th St’/ttnnbrrt 1700, be 
made and executed, shall lie Hiljutiged fraudulent aunl 
void against any subsequent purchaser, or uuirtgagee, lor 
valuable considenition, unless a memorial thereof be 
registered l>efore the registering of the meitlorial of the 
deed or conveyance, under which such subsequent pur¬ 
chaser or niurtgagrt' shall claim. Now it is impusstblc, 
that plainer words could l»e usid, ami I think, that, 
sitting in a coutt of law, we are tyounii tt> give elh'ct tii 
them, and that wc cannot say, that this tleed is not 
fraudulent and void within the meaning of this acs 
because, possibly it may turn out tiptm examination, 
that the defendant is entitled to siaiie relief in e(|uily. 
If there be any such ground, a court of etjuity may in¬ 
terfere, and this ease shews clearly how ineonvenieiit it 
would I>e, if this court were to ente r hito any ccjuiinbk- 
considerations. For here, it is clear, that the lessor f>i’ 
the plaintiff had at ail events a lien on the ill^trulnent of 
conveyance. What efTecl that might have on a conn 
of equity, I cannot say, bnt 1 think it at least is » fit 
matter for its consideratirui. W'e hcrn'cver, in ajcourt 
of law, must give effc*ct t»» the wcrnl- «»f the act. 


Baylcy J. 1 am of the same opinion. The wtirds 
of the statute arc, that such deeds or conveyanees shull 
be adjudgctl fraudulent anil voiil againxt every subso- 
rpicfit purchaMT for valuable consideration. It i> ti> he 
observed, that the words Imna fide purchaser” are not 
used. I think, therefore, that we arc bound in a court 
of law to give efiect to these words, 'i iiat seems to 
have been the opinion of the Judges in the cases cited, 
although th^ thought tluit a court of eijuity would, in 


some 
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some GUM'S, iiiicrferc to relieve the party. It is so liHit 
ilowii l» 3 ’ r.oril Ilarthdch'y in Ia: "Sevc v. /> Vewr, and 
the worils of Lord Mamjt>’ldt in Doe v. Jluutlcdgc (a), 
arc these, “ lujuity says, if tlie party knew of the lin- 
registereil deed, his registered deed shall not it 
aside, because he has that notice which the act of parli- 
nineiit iiUendetl he should have." He therefore puts it 
us a case in which eejuity would interfere; and the cir¬ 
cumstances of tluN ca>e shew the propriety of our ad¬ 
hering to tlie words of the act: fiir I am by no means 
clear thuL we should not work great injustice^ if we were 
to decide in favour of the defendant. 


U7 
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Best J. (6) The words of this statute are quite clear, 
and in the absence of any case, I should think the plain¬ 
tiff entitled to judgment. But it seems to me, that tlie 
case of Z>e SItc v . Lc NtiVy in which Lord Hardvricke 
considers the party under these circumstances as en¬ 
titled to relief in equity, is an authority to shew, (hat 
at law he is without defence. 

Judgment for the lessor of the plaintifll 

(n) CW/>. 712. llohifyt 3. absent at Chatnbeis. 


Goode and Bennion agains} H.\rrison. 
(In Error.) 


JVailav, 
AVnvmftrr Sd. 


BIT of error from the Court of Common Pleas, Where an in- 
ut Lancaster. The original action was brought relfoutasin 
by Harrison against Ooodc and Uenuion^ as partners, to 

tinned to act 


d)( hurli till, within a kiiort periud of hw coiaiiiB of afiv; but tliere waa iio.praof of his doing 
aii]r act a<> a |mrtiicr after tweniy.une: Held, inat it was his duty tu notify his diMffirmance 
of the paruwrehip on. ai|ix.iiig at twfpty.,oae; and as be had neglected todo so. tlua he waa 
responsible to persons who liad trust^ 1, s. with goods, lubsctjuently to the infiuit’e etlaia- 
ing twenty.one, on the credit of the pertnership, 

L 2 


recover 



148 


1821. 

Goods 

•tgaiitst 

JMadkuox. 


CASES IN MICHAELMAS TERM 

recover the aniuuiit 4 »t' a certain hill of exeUauj^e tm 
187/. 12jr. There were also oilier eininl** h»r M»ld 

and deliveretl. 'I'lie oiilv question iiiude wa*> as to tht* 
liability of liennion. At the trial, at tlie 
Summer asiskes^ ISlll, liefure Ba-,li.u J.. the e«»nnsel 
for the defendant, Heunitm,, teiulervtl a hid of excep¬ 
tions to the learnetl Jiulp^e's ilireclion to the jury, which 
bill of exeeptious stated the foUt)\viii<r iact>, vi/.. that 
upon the trial the ci>iiiis<-l for J to maintain 
their issue, gave in eviileiici* that Jniir. iituHh uml Bcn- 
niotiy in April., 1^IS, calltxi np<m oiu* ,ht>iis I'air, a 
broker, at Mitturhrit,.r ; that (iiMJtlf intriHluccxi Itnniioti 
to l-'air as ;i frieiul of his from tJvrrjMMil, and saiii, 
** We want gtmds that Fair went with tJiem to Har¬ 
rison and other houses in Manchester, and intriHhiced 
them to JlarrisMt as the firm of timMie and Jirnnitm 
that they iKuigiit gwids ot Jlarrisan to the amount of 
l.iu/., and from several diflereiit other persons fifteen 
parcels to the amount altogether of UdU/., and Junr 
transmitted copies of the invoices of the giHxls directed 
to Ootalf and liennitm, lAxerfaxtl, imme of which were 
made out to the firm of iiootle and Jtennion, others to 
John (ifxxie anil lienuion: that some of the original 
invoices were seen hy them in Fair*^ cuunting-lumse, 
and the goods were forwardetl to the address of (loode 
and lirrinioM, and reinittunces cuinc back : that when 
(iootle anti licnnion were in Mattchester, in April, I h I b, 
Ciotxle, in the hearing of Z/rNn/V/w, said, that if thegcKMls 
they then bought would answer the pur|)o»e, in a very 
short time they wrould have 5u0 pieces of one sort and 
.^00 of another sort: that afier this Fa/r correspotuied 
with the firm of Goode and lictmiun: Unit in Ajrril, 
1818, Goode and Bennion bad a countiiig-housa in Li- 

x'crpotd j 
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r-r poo! ; that the name of (inode appeared on the pri¬ 
vate door, and remained there till Aujru&lf 1819, but 
the name of /iciiuioH did not appear at all on the 
counting-house : that Ofjnde hod been some time in the 
cotintin<;-hou'>e beit>re this transaction of Goode and 
lifuniotif but had not siiipped jrotxis before: that in tlie 
beginning of JaniuirUi I 1 f*, /'V/ir received a letter, in 
the hand-writing <»f (innde, ordering g(X)ds, of which 
tin? following is a copy : “ IJrerjtoolt Janua-n/ 4th, 1819. 
My ilear Sir, 'Phough we have not yet received the 
j^romisetl detained^ accounts from America^ we are 
anxious that all the opportunity of cheap purchasing 
may not go M'e, therclbre, authorize you, if the 

term.-, are about the same, to purchase for Y York, from 
noo/. to oO(>/. of tlie most saleable articles, to secure 
which more fully, we wish the greatest extent of credit 
im ntloiied in your letter. I am, for G. and B., very 
ri*si>ectfully, yours, Jo/in Goode." That Fair, in con- 
setjuence thereof^ lM)ught giHals from Harrison to the 
amount of ls7/. having no reason to suppose that 

the connection VH*twi*t*ii Gtmle and Bennion was put an 
eiul to, and forwardLxl the gtanls, and also a bill of 
parcels for the same, to the direction of Goode and 
lienniou, and that on the 16th Januarif, 1819, Har¬ 
rison drew a bill of exchange for tlyj amount of those 
goods upon Goode ami B'union, which bill of ex¬ 
change the said John Goode accepted in the name 
of Gotnle and Bennion, and which was the bill of ex¬ 
change mentioned in the first count of the declar¬ 
ation ; that Fair did not see Bennion from the 
time of his being in Manchester, in April, 1818, till 
the month of February, lsi;», at which time Bennion 
asked Fair fur the acecniint current of Goode and 
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1821. for goods bought when he and Goode came 

Goose MoHcht'slerf in .ijn-il, ijilS, uiid said at the same 

Umc^ that the transaction in Aprils ISIS, was the 
QQly one that he M'as eugugeil in with GotHU'^ and that 
^11 that account shonld be paid. That at the time 
of the purchases in .-^pril^ ISIS, littniitm did not say, 
that he was only going to enter into one adventure 
with Goot/f: that the said gooti!^ so iirst purchased 
from the said plaintitU and otiiers, were paid for Ih*- 
fore the connueneement of the uctiim, and that Gootiv 
is sinct: lu'couic a bankrupt. And the eoiiiisil for 
i^n;isoiiy to niaintain the said issue, further pro¬ 
duced, and gave in evidence the hili i>i' eseiiatige, 
and also a eertain letter in the hand-writing of Jit ti- 
nion^ addressed to Fair, os follows: “ lAivrpnoLy **'Oth 
‘ipril, lisIU, Dear Sir, M'e shall be obliged by your 
purchosiiig for our account 100 pieces of the fancied 
bordered gingham dresses well :issorted, and the re- 
roainu^ pact yf loo/, in funey muslin iKiriiered dresses, 
well assorted, cash prices, ami reijtiest that they may be 
sent as soon as possible per waggon. 1 remain, dear Sir, 
ibr Goode and stlli your’s, 7’. littiniun." 1*. .S. Please 
be very particular in the iieiection. And tliereiijioii 
the eounscl learned in the law for the said 7’lnmas 
Uenniony in order ti> sup|Hirt the issue on his part, ga\e 
in evidence, that Bennimi was bom on tbe 2f>tii .Vif/y, 
170y. And he alto further gave in evidence by one 
Hilejfy that the said Hil*y was five months in the employ 
of P’otm/i*, previously, and at the time of the iirst pur¬ 
chase, and that he kept the books, and that JirunioH 
was never a partner with GwhIc to the knowledge of 
Uilejf, llih'y further pmved, that he went to Uarbttdocs 

with 
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with the gcKHls purchasc-cl in Aprily Id 18. That bo 
Miiictl on the auth Aprils ISIS, tint] returned on the 
.5lh iifptnHbn\ ISIS. Thul after the 5lh 
IK18, CukmIv and iimuion coniinunicateil as private* 
friends, but not in the way of business, and that he, 
Hiltyt never knew BcnniotCi name to be used iu the 
purchase of goods after Aptilt I'^Is. That wliiist 
was uliscnt, he addressed and sent a letter to the said 
(ivfifit: aiul lininion at IshxrjKHil^ relative to the said 
goods, so ship|x.'d in the name of Ctoutb- aiul Reunion. 
'I'hat Ril'if sometimes saw Renniou at the counting- 
house, but had no coinmutncatioii with him on business 
before he went, or after he returned. And the said coun¬ 
sel, for the said T/ioutas Reunion^ did then and there 
insist before the said Justice, on behalf of the said 2'hfmias 
RmniuTif that the said several mutters so produced 
and given in evidence on the part of the said Thomas 
Renniun as aforesaid, were sulHcicnt, and ought to be 
udmitteil and allowed as tleciNive evitleitce, to entitle 
the said Thomas Rennion to a verdict, and to bar the 
said Jamrs I-Jnrrison of his action a«;ainst the said 
Thomas Reunion. And the said counsel, for the said 
Thomas Rennion^ did then and there pray the saul 
Justice, to uilmit anti allow the said matters so pru- 
liuced anil given in evitlence for the said Thomas Rt'/i” 
uioiif lo (m: conelusive ci-islence inJiti :ni*of'thfSilid Thomas 
Rennion, to entitle him to u verdiet, and to bar the said 
James Harrison of his said action, against the s;iid 
Thomas Reunion, and ,to direct the Jury accoriiingly. 
Uul to this, the saul cviunsel learned in the law of the 
said James Harrison, ditl then and there insist before 
the sail! Justice, that the same were not suiticient, nor 
ought to be admittcil or allowcnl to entitle the said 
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Thomas Bctinum to a verdict, and to bar the «aid James 
Harrison of his said action against the said Thomas 
JBennion, and thereupon, the said justice stated his 
opiniem to the jury to be, that a fraud had been com> 
mitted by the said John Ooothj and that where one of 
two innocent parties was to suffer, he ought to do so 
whose n^igence occasioned the loss, lltat an infant 
may, in point of fact, l>e a partner, and sue as a partner 
on a contract, though he is not liable to the partnership 
creditors. That in April, 1818, the said Thomas Ben- 
nion held himself out as a partner w*ith the said John 
Goode, and to the said James Harrison in particular, and 
that after he came of age, in Ma y, 1HIS, he shouhl have 
given notice of his dissent to the said partnership, or that 
be would be no longer liable as a partner, w’hich he 
might casil}' have done. That he knew, he would be 
supposed by the said James Harrison still to continue a 
partner, and th.'it he was negligent in not putting a stop 
to that delusion. That if an infant, shortlv before 
he becomes of age, ri^rcsents himself as a partner, he 
ought to take care to notify, that he is not so when he 
comes of age, as he facilitates the commission of a fraud. 
That though the payment, after the infant came of age, 
was not sufficient to coiifirm the partnership, yet as 
there was in this case an actual partnership between 
the said John Gooife and the said Thomas Bennitm, and 
inasmuch as the said 'Thomas Bennion might have pre> 
vented the said James' Harrison from being deceived, 
if be bad given notice of bis dissent to tbe partnership, 
or that be would lie no longer liable ns a partner, lie 
ought to lie liable to the said James Harrison, and that 
in effect, by bis omission'to tio so, he suffered the said 
John Goode to pledge his, the said Thomas Bennion’n 

cntlil 
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credit to the said James Harrison after he came of 
age, and, with that direction, left the same to the said 
jury, and the said jury then and there gave their verdict 
for the said James Harrison for, and assessed the afore* 
said dama(i^*s at 188/. IBs. damages. Whereupon the 
counsel for the said Thomas Bennion excepted to the 
aforesaid opinion of the said justice, and did insist on 
the several matters and tilings aforesaid, as a bar to the 
said action, and that an infant cannot be a legal partner, 
and that, w*hen the said Thomas Bennion came to the 
age of 21 years, there was no necessity for him, nor was 
he bound by the law to give notice of his dissent to the 
partnership, or that he would be no longer liable as a 
partner, in order to a%'Otd the liability of a partner. 
And that, as the said Thomas Bennion^ in Aprils 18I8, 
was an infant, he was not a legal partner, and therefore, 
no notice was necessary to be given by him of his dis¬ 
sent to the {lartnership, or that he would lie no longer 
liable as a partner, and inasmuch as the said severaf 
matters, so produced and given in evidence on the part 
of the said Thoifias Bennion^ and objected and insisted 
on as a bar to the said action, do not appear by the 
record of the verdict aftiresaid, the said counsel for the 
said Thomas Bennion did then and there propose their 
aforesaid exceptions to the opinion of the said justice, 
and requested him to put his seal to this bill of ex¬ 
ceptions, containing the said several matters so pro- 
ducetl and given in evidenev on the {mrt of the said 
'Thomas Bennion as aforesaid, according to the form of 
the statute in such case made and providetl,- and there¬ 
upon the said justice, tltc. 
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IMtledalf, for ilic plaint iff jn error. In this ca^c 
Bennion was not liable : lie cun only be liable ns n part¬ 
ner, not having liimself |K*n<onaliy interfcretl in ordering 
tlic goods. Now, adniitling that what pasMtl with /■un 
at Handcstcr was sufficient to make him liubtu as a 
partner, in case he hail then liccn ol' age, it is clear here 
that no act ha» been dune b^* him since his coming ol' 
ogt! to affirin the partnership i and the case ought not 
to liavc been left to the jury, as if it w:is the duty of the 
infant, u|iuu coming of age, lo disnirirm the partnership. 
In Uoliurs V. {U,, it was u tpiestion arising out t»f 

a lease. Nuw', a lease may be for an inhiM's iH'iicfit, 
and an interest passi's by it; and, theref«>re, it is for 
him tu disaffirm it after he iouks of age, or otherwise it 
will biiui him. Hut a partnership is, in coiitemplation 
of law, not fur hi' benefit; and. ihereiore, if nothing Ik- 
ilone after he comes of age to uffirin it, it is at an eml. 
An infant cannot l.e a bankrupt. Mi.> trailing is not a 
thing n-cogni/cti l>y the law; anti it tann<it, tiierilore, 
he necessary fur him t<> give a regular ntitiei- t;> the 
creditors that such a trading has Iki-ii put an etui to; 
nor will the iuw presume that iu* eouiiiiils a fraud in not 
doing Si*. In J v. £>., the infant was 

held not to beliab'e; lieeausv, although the action was 
framed in tort, it w:i.s in realitv ftmiaietl on a luutruct. 
An infant ia inilCed liable to an aition for slutuier, 
aiisault, or any thing connc-cted with crime; but not ftir 
any thing tbundeil on ;t contract. Nt*w, in order to 
make out the partuc-rshiji, ci'rtain ctintracts are pruiid ; 
for each of thc'c acts, separately, the infant is not 

{<k) 1 h* .V' ■*er.. ;ir s r u. z:-'.. 
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r^ponsiblc. How, then, can the purtnershifi, which is • 1821. 

the aggregate of these acts, be binding upon him ? Go^ 

ngfiiatt 

• Hahsuok. 

J*urkct contr^ The' ease does not go on the ground 

of any supposed continuance of tlie contract of part¬ 
nership between Guodc and liennion^ after the latter 
came of age, but is founded on grounds altogetlicr dis¬ 
tinct. Here, Uennion permitted himself to be held out 
to tile world as a partner, and so iuduced persons to 
believe that iimidt- had authorilv to bind him; and 
there are many eases dejiending upon the principle, 
that where an individual chooses so to act, he makes 
liimEclf responsible. In Monk v. Clacton (a), the act 
of a servant, though out of place, was held to bind the 
master, by reason of the former credit given him by his 
master’s service; and the same principle applies to the 
present case. Here, the infant aas introduced as a 
{lartner; and the conversation witli Fair, and his own 
letter, dated JtUh April, are abundantly suiTicient 

to shew, that up to a very short period before his coming 

9 

of age, he represeutcil himself as a partner. I le must, 
therelbre, be held responsible, upon the principle, that 
where one of two innocent parties is to suffer by the 
fraud of a third, he ought to suffer who has beteit the 
cause why the credit has been given. 

Littlcdalc, in reply. The case of master anil servant 
is distinguishable. There, the master had originally 
power to authorize the servant to contract; but the 
infant never could give such authority to his partner. 

In Viner's Abridgment, tit. Enfant, H. 2, pi. 1G., it is 


Uius 


(ft) Cited in to liM. 110. 
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llius laitl «fow!i, lit*' ««'{ ittt infant tar 

affirming hiiiJM'lf f«* hi'rii.*. :«”*i iJ»rul»v lH»rn»wiii^ 
niont’-y *•!'llu’ plaiiitilU: aJii! a »tisT!ia-Mnt« was takrn 
betwtiMi lorts ami o'mriU't*- <*1 : li**' 

infanta shall not In* lH>uiid l»,v *'»'ntr:u‘t'*. yi*i thi’V sha!! 
iHHind flu* torts. lint, /•«» C«7tlwniyh inhiiil' shall 
Ik* Innim/ hy arriiaf f4»ris, a* tr«*.sj»a*s*'' wliiVh air vi I'l 
contra patvm, yet tluy shall imf In- t.H-iuni! hy fhost- 
which voiiiul in deceit.” 'That is. tluTrlon . a ilirta-t 
authority in point. 


-\BnoTT C. J. I am of opinion that, in ih» pr«**a*nt 
ease* the Judi;nu*nt oui;ht to Ih* aflirnutl. By the hill of 
exceptions it apjK’ars, that at the trial it was insisted 
that the matters j»iven in evitlencc w»Te eonchisivc, and 
oUj^ht to have efititletl the delemlatit to a vcrilict : and 
that the learned Jiid^'e sh<itild ha^ ilincted tht jiir\ 
acc«»rdinj;iy. 'I'he <piestii>n iii»w is, if tla- «-vidence s4» 
provctl was eoiieUisivi', and if the learned .Ituloe (ai^hl 
M> to have inforimt) the jarx : I thitik the evidence 
was not r«>nclusive, ainl that it was not th«- diitv of tin- 
loarneti .luiit'i* so to luive intortm^d the inrx. \o ihtiibt 
/ienwiow, whilst under 'Jl, had a parttuT. and hiul 

held himself out as such to many |h»>oii%. and uinun^t 
others, ttt the plunitifl'. his coming of a^e, h<* 

ilcNTs nothin^. lie indet-ti ceases to jitt as a partner, f>r 
to purchaM- o«kk*s ; hut he oives tio noiit-e i<f am hfwlv 
that he has so ceased. 'I'hen, it is iusisteil in his {n-lialh 
that as all he did in thecharact'T •*( a partm r w.is dttni* 
in hiR infatiey, this was not net-<*ssary ; and that In- is 
not iiahie, iinhrtts it Im- afTirinaiiveiy shewn that he was a 
{Mtrtner with after he c.anu> of a|jf. But ,% |H'rson 

may fie sued an a partner wh«> never was in reality a 

|Mirt- 
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partner. If once a person holds himself out as being a 
partner, till he giires notice that he has ceased to lie so, 
those who deal with the firm upon the faith of the sup¬ 
posed partner>hi]i may cfiii-ider him such, and he is 
Ixiund by that representation. It is not necessary in 
fact, or in law, that to create a legal obligation a part- 
iiershi|i should be still continuing. The legal obligation 
may arise from the acts of the party at one time, and his 
forbearance at another time. I lere, during infancy, the 
defendant acts as a partner, and when he comes of age 
lu‘ forbears to inform the world that he was not so. 
Then the (piestion is, if the Judge ought to tell the jury 
that it was a matter upon which they were to deliberate ? 
1 think the learned Judge acted mo>t correctly in leaving 
it to their decision, and leaving it with a strong intima¬ 
tion of his opinion against the ckiim of exemption set up 
by the defendant. 'Fhe judgment, therefore, of the 
Court of Common Pleas at iMncajftcr must be* ailirmed. 

Bayi.ey J. If 1 had seen any ground tor changing 
the opinion I delivertMl at the time of the trial, 1 should 
be very glad in h.aving the opportunity to correct it 
now: but, in this c.ase. I still think the present plaintifi' 
entitled to recover, and that the infancy of licnnion w’as 
no bar to the action. It is clear that an infant mav be 
in partnership. It is true that lie is*not liable for con¬ 
tracts entered into during his iiitancy; but still he may 
1 h' a partner. If he is, in iioint of fact, a partner during 
his infancy, he may, when he comes of age, elect if he 
will euiuiiiue that partnership or not. If he continues 
the |iartnersliip, he w’ill then be liable as a partner; if 
lie dissolve the partnership, and iff when of age, he Dikes 

the 
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ihc proiH'f Tirana tf* !«'? •I**'' •**fl*l tiint ihp pafi> 

ncrship i> tht-n b> »j.' 1 l*r a partner. 

But the •*! in\ opimou m the ncgUfimee »/ 

Bennitm at tiu* tiiiu’ lu* Uv.itm til Sapinm- an 

iatant is iioi n*aiiv a partner, and that, tlurihi* )ii» 
infancy, lie never in fact enter- into any joint purchaM-, 
but that he holds out to difleri-nt pittple, ** 1 am a part¬ 
ner with -■#. and tlien eoine.- tif nj{e. Supimse, 
also, that the person li> whom he made the representa¬ 
tion rnriiishc- B. with ^ihhIs, Jt. represeiilini; 
himself to lie a partner w ith the infant, and liie latter 
having done nothing to correct the mistake and appre¬ 
hension In the mind of the seller of those gcnnls, I 
should think, in such a cu.-e as that, the inrmt, the 
person who. when he was an infant, had repre-tmtixl 
liiniself as iH'ing a partner with A. It, wou'd, by suf¬ 
fering that delusion to continue when he iMC.ime of at;e, 
and rieglix'ting to -et the matter riglit, Ih' liable to all 
those |K‘r»ons u{K*n whom the delusion operatt^l. ’I'lint 
the justice, .'ind, as it stvin- to me, the law of the case. 

It would be very hard if the {lersoiis who hat! sohl the 
goods should not have the lienefit of the cretlit picdgetl; 
and the individual, when he came of age, may proUvt 
himself from the Consc(|Ucnce of that mi-representation 
by giving notice ^to all the furrsoiis to whom he has 
made the false representation. For these reasons, I 
think the Judgment ought to be uflirinetl. 


Holaovd J. 1 think, also, that the judgment ought 
to be affirmed. Although an infant, entering into 
partnership with other jutsoiis, is not responsible fiir 
tfa^ debit ctfDiractcd during his innuicy, while he is so a 


part 
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partner; vet he may by law be a partner, and be ehtitled 
to all the licnefits resulting fVom the partnbHhip, 
he will hot be liable for the losses, if he cKHosisi td take 
advantage tif his infancy. Here, a partnerlhip iras 
forhied; and it appears by the letter of the 20th of 
Aprilf 19IH, written by the defendant hinlseif, that that 
partnership continued up to that time, which was within 
a very short period of his attaining the age of 21. 
There w’as, I think, sufficient evidence for the jury to 
draw the conclusion that the partnership continued until 
he came of age: and if there was a partnership continu¬ 
ing when he came of age, that partnership must bo 
taken still to have continiicfd till something was done to 
dissolve it; anil no notice Ifcing given by the infant to 
dissolve the partnership, all the consequences of law 
result from it, one of which is, that a partner of age is 
responsible for all the debts contracted by the firm after 
he came of age. 1 think that the defendant is liable, and 
that the judgment ought to be affirmed. 

Best J. I am of the hanic opinion; and 1 think that 
the direction of the learned Judge was perfectly correct. 
The fallacy of Mr. IJttU'dalf» argument, 1 think, arises 
from this circumstance : he considers the contract of an 
infant as absolutely voiil from the beginning. But it is 
not vi>id; for if void, the infant himseircould take no ad¬ 
vantage of it. It has however been decided that an infant 
may be a partner, and may take advant.ige of a partner¬ 
ship contract. Here, the infant, by holding hiinseifout 
ns a partner, contractiHl a continual obligation; and that 
obligation remains till he thinks proper to put an end 
to it. lie continued that obligation when he became of 

age. 
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age, when he became capable of managing hi* own 
concerns: and if he wishe*! i*» Iw umlersiood as no 
longer continuing as a partner, he ought t4> hare mrtified 
it to the world. Not having done «*, i think thmt con¬ 
tract, which was voidable only in the /irst insUincv, 
became absolute as against him. 1 am of c^inion that 
when be, in the month o{AprU^ had distinctly stated to the 
person to whom that letter %\'as written, that he was not a 
partner in a particular transaction, but a general part¬ 
ner, and directed goods to be purchased for Uic concern, 
the world had a right to take him to lie a (uirtner till he 
thought proper to put an end to it; and if, after he 
became of age, he allowed that delusion to go on, 
inducing the world to l)elieve that the partnership was 
continuing^ he must, like every other man, take the con¬ 
sequence. It seems to me, on the principles of honesty 
as well os by the rules of law, this judgment ought to 
be affirmed. 


Judgment affirmed. 
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D eclaration on a poUcvof insurance, in the wi^,inan 

^ action on a po* 

usual form, on the ship SusamutA, for twelve licy of insur- 

months from the 20th Februanj, 1S2U, to the l!)th Feb- 

ruartf, l*<21, both day.s inclusive, «/ sea and in j'ort. 

'riie loss was alleged in the first count of the declar- ?"** 

los4 avttrvd 

ution as followsAnd the said plaiiitills further sav, was a< foiiosa; 

' * that the !>hi|i 

that hei*ctoforc and diiriti^ the continuance of the risks havins arrived 

. at the harbour 

in the said writing or {tolicy of insurance mentioned, of at. and 
and thereby insured nguin>t, to wit, on the 1st day of 
Ck'toberf lS2o, aforesaid, the said ship arrived at the pfawtu?. and 
harbour of the city of .S;^. Jo/in, in the province of A't-u i*,giy 
JinourwicAj and then anti there discharged a certain »g«»*"K-doct. 
cargo, with which the same was then stttrctl, and loaded, pain'd, and 

near to a ccr- 

and thereupon it then anti there becaine necessary to uin wharf in 

< >1 11 -It- 11* *i‘‘* K’^''i“K*' 

take and place, and the said ship was then aiui there dock; andthu, 

I. I , III- * • whilst slic Wat 

accortiingly Uikcii and placed in a certain graving- there, bv the 
dock there, in order that the same might be repaired wind'^d^w^- 
iind amendetl, and rentlered fit tt> proceed on her then 
intended voyage. And the said plaintiffs further sav, “***• ***®''* ■ 

_ ” _ * ’by she struck 

that the saitl ship was then uiul there placed near to a tlie ground 

, wiUi great vio- 

certain wharf in the t.aid graving-dock, and that after- lence. and was 
wards, and during the continuance oT the risks in the H^l’tfaat thif 
said policy of insurance mentioned, to wit, on, &c., luid *f,hrn*”hc .n- 
whilst the saitl ship was lying against the said graving- 
wlmrfj St) plncctl there as aforesaitl, the same, bv the pvnis. 
violence of the wind and weather, was with great force fortune*. Ac." 

” fur which tlte 

and violence blown over on her side, whereby the said undcrwriicrs. 

were liable. 

Held, al*o, that tlic above faeU, witli tlie additional circunistancc of diero being two or 
three feet water in the gniving-dk>ck when die accident Iwpiicnol, did iiat amount to a lo!« 
by perils of the msi. 

VoL. V. M ship 
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ship was thrown upon and htruck the gixiunil with itreut 
violence, and thereby, then and there was bilge*!, 
strained, shattered, and greatly iiijuretl, dainagetl, 
broken, and spoiled, and it, therc'n|K»ii, then and there 
became expedient and necessary to sell and ilisposc ol 
the said ship, and same was then and there nccortlingly 
sold at the said port of S/. John aforesaid, and by means 
of the premises aforesaid, the said Daniel Phillips su>* 
tained an average loss. tt> wit, an average K»s *»t 
76-1/. 6s. 6d. mion and in res|Hct of the said ship, :•» 
wit, at, &c., and thereby, and according to the fitriii anil 
effect of the said policy of insurance, and his promise 
and undertaking, the said defcnilant then and there 
became liable to pay and ought to have paid to the said 
plaintiffs a certain sum of money, to wit, the sum ol' 
84/. 185. 6tL of like lawful money, being his the said 
defendant’s pro|X>rtiun i>f the said u\'erage los^ fur and 
in respect of the said sum of lOd/., so by hitn iiistirid as 
aforesaid. The second count alleged the loss by perils 
of the sea generally. To the first count, the ilefi-iuiant 
demurred specially, assigning fi»r causi* of ih miirrer, 
that it was not stated that the ship wut at x-a or in |H>rt 
when the Joss thereof happeiicd, and that the nature of 
the said graving-dock was nt>t stated, nor did it ap|H'tir 
whether, at tln^tiine of the loss, the shiji wa- in the 
water or on dry ground, nor that the loss happituil 
from any peril insured against by tlie {M>liey, nor that 
the said ship might not have been repaircil at the said 
city of St.John, nor how it was nece>s.iry to sell the 
same, nor how much the .-ale theriof prtKhicid. and 
that the loss, as stated, was in its nature not an average 
but a total loss, with benefit of salvage to the uutler* 
writers, and was alleged without sufficient certainty and 

pre- 



IN THB .SecxiNu Year op GEORGE IV. 

precision. Ami as to the other cxnint, he pleaded the 
general issue. 

('ampbell, in support of the demurrer. This was not a 
loss for which the underwriters were liable*, lieiiig a mere 
accident, hapiieiiing to the ship whilst under repairs. 
The loss is clearly not tine of the |icriis enumerated in 
the policy. \or will the general woriN at the end be 
sutheient to inclufle the case; fur llu»e words apply 
only to {leriis ijusdein generi» with those enumerated. 
Suppose the ship damaged b% worms, tir that rats made 
holes ill the Imttoiii, and so the loss hap{)encd: it is clear, 
that in such cn-es, the underwriters would not be liable. 
In 'Vhompsun v. IVhilmure iVj', the loss allegctl in the 
declaration was by the wavt>s, winds, and perils of the 
sea. And, in truth, the waves there actually caused the 
loss: fur they washed away the supports of the vessel, 
in consetpieiicc of which she was damaged. Bui tlic 
C'-ourt there held it not to lx* a loss by jX'rils of the sea. 
On that occasion, the case of v. lyummurc was 

cited aiul relieil on, where Lord Kt'nutiu held, that a 
IcMs occasioned by the ship’s not being able, when hove 
down, to bear the strain, and in consi-«|iiei)ce, being 
drawn on the land, where she bilged, was not a loss by* 
perils of the sea. He also cititl Pfllif a. The liiyal /JLr- 
chanaf .ifsunince CoiKfutiii/. (/•) lk*sides, it is nut dis¬ 
tinctly alleged that this loss happened in port. 

(.'hiity, contra, was stopiH'd by the Court. 

Auiiu'rr C. J. i uni ot opinion, that the plaiiitilVis 
entitled to recover. In tliis case he has not entangled 

fa) 9 T-unl. '.''.’T. (ft) 1 Jhirr. 311. 
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1821* himself by any particular allcijfatittn, but has shewn 
fully the manner, time, anil place of the This, it 

is to be observed, was a iHdicy ujh>ii the ship fur time, 
at sea and in fiuit. Xow, the Kws statiHl in the ilt«clar- 
ation was, that after the ship hud liisehar^eil iter earco 
at the harliour of Sf. Jofin, she was tiieti mill tlun- 
placed in a eertatii grarinff'^hH-k tiu'rc, tor the purpose 
of repair, near to a certain wiiarf, aiul that whilst she 
was lying there, she was, by tin- vi*ilfni-e t>f ihe wind 
and w'eather, blown over on her side, ami ilain.'igeii. ‘o 
that it became necessary to sell her. Now. 1 think that 
it is clearly allegiKl that this \v.is a In**.* hupinning in 
port. And then the ijucstion will he, whether it is ,m 
loss lulling within any i>f the peri!.« insiireii ui'aiti'.t, 
Now', the perils insuriil against are of the si-j!-. men 
of war, fire, Ac., and of all other perih, losses, and 
misfortunes that have or shall tome to the hurt, detri¬ 
ment, or damage of the said ship, rhese general word- 
are, indeed, restrained in constnicti.m to peril- ejusilem 
generis with those more particiili.r)y ennmenitid in the 
policy. Ill this ease, however, the loss was wiasionul 
bj- the violence of the wind and weather in port : and 
it seems to me, therefore, to have heeti pimliieeil hv 
peril cjusdem generis with those specified, and to I..!! 
within the gciKl-al words of the policy. There must, 
therefore, he judgment lor the plaint iff 

Judginem lor tJie Phuiilili. 


On the first day of term, Srat/i// moved to .enter a 
verdict for the piaintiif on the second count, averring u 
loss by Uic perils of the sea. 'I he facts given in evi¬ 
dence at the trial were the same lu. those stateil in the 
first count of the declaration, with the addition, that 
there was between two and three 1«.| de|Hli of water 

in 
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in the graving-dock at the time the ship was blown 
over. He citwl Fletcher v. IngjLiiy (e) as an authority 
in }K>int. But the Court were of opinion, that this 
was not a loss by the perils of the sea: and they added, 
that the case* cited was clearly distinguishable; for the 
ship there wa-- in the ordinary course of her voyage 
when the damage hapfH'ned. which was not the case 
here. 

Kule refusecL 
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^BT on lH»nd. The ilefondaiit cravetl oyer of the The condition 
bond ami lotidition, which recitetl, that tf'. It. 
lut'nt’U and the th-feiuhint had delivered anil indorsctl to 
the plaiiitilf (who hatl discuiiiitetl the s;iine’* a hill of JJ).' 

exchanjre. drawn hv 7 m/mW/ t»n, anti accepted bv, one 

‘ exchange. 

Ti/rell^ datixl ./(t'lMiiM/ 1-Ith, IS1!», for the sum of 1;»U0/., drawn by y.s 

and acrepipti by 

payable IJ months after date, for value receivini, and wa., 

payable to 7«/«<//, or his order; and it then provided, and,/. or 
that if 7 «/»«■// and the defendant, or either of them, their Ati> hefr!!!^el 
heirs, i^c. should pay or cause to be paid to the plain- 
till*, his executors. &e. the sziiil sum«of 1300/., witltin 
tine month after the saiil bill of exchange should Ac. 

^ w DUiii f4.*curta 

iK'come title ami payable as aforesaid, in case the said **«• *’**!. 

* ^ within one 

sum of I .(00/. sliould mu l>e then paid by 7i/rr7/to the moiuh after it 

*' .htfu'id liecome 

duf and pay¬ 
able, in raw* it shtiiild nut lie thru pai I by the oceefiuir, u> the ploiiititr. Iii« eaceutnia. Ae. 
arconling iii tlie teiioi' «>f the .aid bill, logeiber with inierevi fmni the time the bill became 
due ■ lleUt. that in an aclinii on ilii. Iimwl. it wa. not a gotni jilea. ih.ii the bill, when due, 
had nut Iwieii presenlcil fur iMvineiii to the acceptor, or that, due lunici' ,>f its dishonour bad 
not been given to the iterrndanf aiul J.s.. or either of them. 


M a 


plaintifl^ 
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1881. pltuntiff, his executors, &c. ncconlinix to the tenor of 
the said bill of exchange, together with intt’rest for the 
same from the time that the said hill <»f exchange should 
have become due and payable, then the obligation 
should be void, &c. The defendant plentled, first, non 
est foctum; secondly and thirdly, that the bond wos 
given for an usurious consideration, upon which pleas 
issues were joined ; and, fourthly, that the plaintifi^ 
when the bill of exchange in the Itond inentioiied 
became due and payable, diil not duly present, or cause 
to be presented, the said bill of exchange to TarvU, lor 
payment thereof, according to the ii’^age and cu>roni of 
merchants, but wholly neglected to present the saitl 
bill for payment for a great and consiilerable time, to 
wit, until one month had elapsed after the saitl bill of 
exchange became due and payable, according to tin' 
tenor thereof; and, fifthly, that after the bill of exchange 
became due and payable, according to the tenor and 
effect thereof, to wit, on, See. at, &c. the said bill uas 
presented to Tiftrll for payment ihcrecif, ami payment 
rcquirctl, but that Tt/trll neglected and reftiNed ti> pay 
the same, and that the plaintiff did not give, or eutise ii> 
be given, notice of the iion-payincnt of the bill to the 
defendant, or to TuJ'ndl^ in a reasonnhie time after the 
bill became due.. To the fourth plea, tlie plaiiitilV 
replied, that the acceptance of the hill of exchange by 
Tyrdl was a forgery ; and that the di fendunt ami 
TuJ'ndl^ long beftirc the said bill of exchange becaiin* 
due, to wit, on, &c. well knew ihnl it was mi; and ihtii, 
by reason of the premises, the said hlU of cxchiitige was 
not ])rcsented and shewn to Ttft dl for payui< iit ttteret>U 
nnil payment of the said sum of money therein specifuxl 
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was not required. Tlicrc was h similar replication to 
the fifth plea. To these replications, the defendant 
rejoined, that he did nut, before the said bill of exchange 
becuiiie due and payable, know of the forgery of TyrelV^ 
acceptance. Demurrer anti joinder. 

Campbell, in support of the ilemtirrer. The pleas arc 
insulRcient; fur they do not allege that the condition of 
the liond bus been performed, but, on the contrary, admit 
that it has been broken. 'I'lie only <]Uulirication in the 
condition i>, in cu*ie the 'ium of 1.^00/. shall not be paid 
within one month after the bill of excluinge shall become 
due. 'I'lie contract therefore was, that the accf'ptur should 
have a month to pay the bill: and if then not paid, that 
the obligees of tlie bond would pay it. It is clear that 
i; was com[>eU*nt for the parties to waive the necessity 
of any presentnitMit, which, in fact, they have done. 11^ 
lndi*ed, it had been a special acceptance, perhapii the 
words according to the tenor of the saiii bill, might 
have required a iiiV'cntment; but it ih>es not appear 
that ihi'i was so. 'I'lie plea^' only state non-present* 
incnt; thev do not sav due tliligence was not used, or 
that the tirawer or indorsers were thereby discharged, 
which ought, at all i veiits, to have Ihvu done. The 
«arei>r lf'urnti''fi>u \. I'nrb'jr a' i"* a direct authoritv 
for the plaintitf. 


1881. 


Messsr 

agvnit 

KlMOb 


('hiltu, contra. Tlu- authoritv of IVarrin^ton v. Furlntr 
is tloiibtful, after the ca-^e of Philips v. Asllin'^ which, 
to a great extent, ovcrruK>tl it. Here, the obliget's are 
bound to pay the bill, in ease it be not paid by the ac- 
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1821a ceptory according to the tenor and ^f^t the said NU of 

—, exchange. Now, those words include the necc^ity of 

presentment; for they' shew that the ordinary cciur*«* of 
mercantile dealings is to lie followed: and pari of that 
cour^is, to present the bill for payment to the acceptor. 
and, in case of dishonour, to give notice to the other 
parties to the bill. How is the acceptor to pay it, unless 
it be presented to him ? For he cannot tell who is the 
holder, till it is so presented. The pleas, therefore, are 
sufficient. 

Abbott C. J. I am of ojiinion that the plaintiff is 
entitled to recover. Here, the condition, after reciting 
that Ttifnett and the detendant had delivered and 
indorsed^to Murray a bill of exchange, drawn by TufneU 
and accqjted by Tyrett, provided, that the liond ^hall be 
void in case they, or either of them, should pay the 
amount of the bill within one month after it became due, 
in case it should not be then paid by the acceptor. Now, 
all this, in substance, amounts to an undertaking to' pay 
the bill, w'ith interest, tvithin one month after it was 
due, if not then paid by the acceptor. It is utlmittcd 
that that month had elapsed, and that it bus not been 
paid by the accqitor, according to the condition of the 
bond; tlicreforc the defendants arc answerable. It is, 
however, contended by the defendant’s plea, that we arc 
to engraft upon this bond those limitations which tin* 
law imposes upon the holders of bills of excliange, 
namely, a due presentment to the acceptor, and a notice 
of dishonour to the drawer and indorser. 1 am of 
opinion that w*c ought not so to do. I do not rely on 
the case of Warrington v. harbor {a): because that case 
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haft been brokrii in upon by the case of Philips v. AstUng. 
But there is a main ciistinciioii between those cu^e» and 
the present; for, in Iwlli of them, tiic ^iiarantles were 
given by prrsnns not interested a> partie?* to the original 
instrument. But, here, the ImmuI is given by 'Pufuell 
anti the defendant, wht> were both parties to the bill. 
Now, in that character, if no l>ond had been given, it is 
clear they would have been liable, in case the formalities 
statiil in the pleas hud been complied with : and if thir 
only object of the lK>iid had been to give the plaintiflT a 
security of u higher nature, and to make the party liable 
in ease those formalities had been complied w'ith, 1 
think we should have found it :o expressed in the con¬ 
dition ; and not finding that, 1 therefore conclude that 
the parties meant to engage to pay the bill at all events, 
a.s suretii's liir the acceptor, in ca-e he ilid rn't j>fiy it ; 
and if so, it is clear that the pleas are inoidlicient, and, 
therefore, there must be judgment for the plaiiiiifi'. 


1821 . 


Muhkat 

agaiitit 

Kjs«. 


Bayley J. I have had considerable doubts in the 
course of this argument: but my mind has at length 
come to the conclusion that the pleas are bad. anti that 
the pKiintifl' is, tliereftu'e, entitleti to reettver. In this 
ease, 7ij/«i7/ and AVwg were the t!rawer and iiulorser of 
the bill of exebaiige; and ibe condition is, that if the bill 
Ih’ not paid wiieii due*, for the payment of which by the 
acceptor they have become sureties, they wouKi pay, or 
ciiusu to Ijc paid, the bill within one month utter it 
became due, and was not ]niitl by the acceptor. It is, 
thereiitre, contlitiimed lor their own acts, in ca>-e of a 
given event, nnincly, the non-payment b\ the aeeeptiir. 
Now, the acceptor has not paid the bill in money, nor 
have Tufmll and done to. The bond, therefore, u 

for- 
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forfeited* unless the nej^lect to present the bill to the 
acceptor, and tlie want t'l notice to the oilti'r parlies, Ik? 
considered bv the Court as an tcpiivalenl to actual 

V 

payment. Now, I think this was iu»t the intention of 
the parties to this bond. If no blind bail been given, 
laches on the part of the holder would have exoncrutei) 
Ttifnell and the defendant: and one object of the bond 
might, therefore, have been to exonerate the pluintifi' 
from such a risk. It was very easy for TuJ'ncll and AVag 
to ascertain, by enijiiiry, whether Ttfrcll had paid the 
bill; and I think the fair meaning of the words in this 
condition was, to throw upon them this obligation. 


Holroyd J. 1 think that tiu* pleas are bud. By 
the condition of the Inind, it appear** that it was given 
by persons who were partie-s to ihe original iii-truinent, 
and who would have bt'cii answerabie. indejieiuiently of 
the bond, in case the ciistoni of i-.ieiebatils hail beiii 
properly acted u})oii. naniely. by a di:e {M'e>entiiu nl and 
notice of liishonoiir. I.’nder there eintiinstaiiies, tiie 
bond was executed: and the only eve:il •.peeiiied in the 
condition, upon ivldcli the iii'iney was tt> be p.iid by 
Tufutil and the defendant, i-, in ease tiiv- inoiiiy is not 
paid by tiic acceptor, according t<i the tenor of the bill. 
Now-, iioiwpayineiit by the acceptor, evin wiLhout iin-- 
sentinent, is noil-p.*iyment, according to the tenor of tin* 
bill; for a presentment is not a niatcrial ingredient to 
entitle a party to maintain an action against the ac¬ 
ceptor. He may, perhaps, plead as a deli nce, that lie 
was always ready to pay the bill, and that as smiii ns he 
knew who wa*j the holder of it, he tetidtied the nionev: 
but a plea, that the bill was not presented to him, would 
be no discharge. Here, TufncH and tlic defendant, in 
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CBfe no bond hnd been executed, would have been dis¬ 
charged by the want of notice of dishonour. The 
condition, however, is totally silent us to notice, as the 
onl}’ event there mentioned is non-payment by the 
:u:ceptor. 1 am of opinion, that here there was no 
payment by the acceptor, either in fact or in law; and, 
therefore, that the defendant still remains liable on the 
bond. 

Rut J. concurred. 

.fud^ment for the plaintiff. 


W.Ai.kER afsainst MArn..\vn. 


HULK HIM having been obtained, in IJilan/ term 
lust, for setting u.>>ide the award in this case, the 
('oui't, on cau*e being shewn, orilered the award to be 
stateil in a ease for their opinion. 'I'he material facts 
slateil on the face of the uwanl w ere the follow iiig: I'he 
plaintilV, being ow ner i»t‘ the ship liyUatmta, by a charter- 
party, iH’uring date the 5th day oi (jctt.bn\ ISIS, char- 
tcrt*d her to .hunt s IVildniau to proceed to the West 
there to load a cargo of cidonial prmluce, and to 
bring home the same to this countrv. Rv tin* linage of 
trade in that behulf, the risk of bringing eolonial pro¬ 
duce in the West Indies from shore to the ships in which 
the same is to be conveyinl home to En^hind, is l>orno 
by the owmers of ships, iinU'ss specifically agiTvtl to the 
contrary. The pUiintifi*, to indemnity himself ngiinst 
such risk, with respect to loading the Britannia in the 
«Aid voyage, on the 2 lth effected » jJoUcy 

of 
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of insurance in the common prinittl ti*rm on iMiats l>fr» 

longing to the ship Britannia, ami on prinliice in said 

boats, or in xiiiv <»ther craft cniplovcd in Uvuling the 

ship during, her >tay at St. Kitts. riu' defendant, by 

his agent, sub'criluHl the ptWicy ior I In* >hip 

Britannia arrived at St. Kitfs. lui the >aid %H>yagc, <>ii 

the 6lh dav of Januaru. lSi;t. Slit* w:l^ inunnt'ti with a 
• »• * 

competent crew, had they coniliicletl themselves with 
propriety, and tlone their duty in ioatling the ship. 
On the Kith day of April, while the !*hip lay at 

St. Kitts to take in her cargo, u certain sloop, ctilled 
the Fi"ilanf, was employed a» a craft on iH'hall' of 
the said plaintiflji to bring protiuci- Iriun a j>lace 
in the island called i?../ J'/a^ Ban to the -hip, 
then lying at the tli-tance of fifteen miles thert*- 
froin. The sliK>p hating r ctiveil a full lo.id'fig of 
.sugar, to be cari'ievi i<n ’.Mi.od the -hip. proei e«letl 
from /?f'd/7.'g y?./.y about -ix in th«' imufiing for tin 
ship, in charge of the chief ii'a!.- and three seatnen 
belonging to the -hijt. and foiu rngrot-, labourtr-. 
The sloop was -utHcit iilly niaiitnd; and :5‘ rhe male 
and the other pt istm- had tioju- tin ir tiutv. tin -loop, 
wit!) the pr.»dace on !.o.,i«! ttnrtot. w.ndd have -afily 
reached the ship. .Aijoiit eigiii in tin* i.Neiiitig the 
mate lay tlown to sleep, having the charge of the wateh 
to one of the seunKt), another having the helm: ant! 
soon after the mate went to sleep, the whole of the 
watch on duty went to sleep also. The sloop be*n:: left 
to her-elf, ran ashore, and w as heal to pi. e.whei ebv 
part of her loading was !.et, and th- r. -i.lne daniai;.,!. 

'1 he I 0 ..S arose and happened from the mi-eo:«li„ t :„j,| 
negligence of the persons m, „„ b..anl the loop. On 
the nth April, while the ship was at Sf.Kttfs, fi.r the 

purpose 
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pur|>osc aforesaid, four seamen of the ship were sent 
ashore by itie master in tlie long bout of the ship to 
bring on boari^a b(»gshca«l «>f sugar, then lying on the 
beaelt, ami, h.iving put the hogshead »)l sugar into the 
lK>at, by their iiiiMiianagi mi nt the laiat wus tlriven on 
die beach and wrecked, and the hog-heatl ol sugar was 
< ri'.irely wa»heil out. If the boatV crew had tione their 
<liity, the boat uould have ^aftly rt'ached the ship with 
the Iioi^shi-ad of •i:;;ar: juui the Itis^ thereof arose lri»m 
the iiiiscondiii't itnd iiegii:;* nee of the boat's crew. 

I poll these facts ilu* arbitrators awardeil in lavour of 
the phiiiititr. 

i '.mjh’lh ter the piaintiii, relied upon Husk The 
Ut iini .I'Suriinie u a» an auihoiily ;ii 

point. •• 

/’o.Voi/, contra. Here tli» lo'S has happened in con¬ 
st <{iience t*f the lici;! gence »*! tlie crest, who are the 
•ervants tit’ the piaiiittth aiul no; b\ pir.U o* the -*c.i. 
This is, therefoit. in point ot !.iw, a happening 
from the iiegiigtiuv oi’ die itssuii'il hir.iseil: and, ihcre- 
ftire, the iindcrwriti I s ;ire not liable. In (trr^sttr v. 
(Jilftrtt ■/> . it wa^ hehl. that wlitre a loss happened 
bv a ini'lake of tlie m.isier, it could not be nmshUretl 

ft 

a loss by perils tif the se.i. Anil liulit v v. l-ishcp- '■ is 
to the same tlVect. In this case, loo, there was a breach 
of the iniphtal warrantt li» provitie a master am! cri w 
of competent skill. I'or iiere they were not sntlicicuily 

f j) .■ /<. .> A. ■ •! /■.i!.r.v..v. i 
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1821. vigilant; and, in consequence of that, the lost hap- 
pened. Tait v. Lrt'i. («) 

'Walur 

mgtriiut 

ilAiTiAiiib Abbott C. J. I am of opinion that the plniniifT i» 
entitled to recover. The subject ol" this insurance was 
very special; it was on boats bt'longiiig to the ship 
Britannia^ and on produce in the saiil lx>ats, or in any 
other craft employed in loading the ship during her stay 
at SL Kitts. Xo doubt the owner, under this |>oIicy, 
expectofl to be indemnified against the l(»ss in (pie!«li<tn. 
The words of the policy are very large, and, although 
it may appear extraordinary, that the iirnlerwriters 
should undertake to indemnity the assnreti against the 
negligence cf the master and crew, which is a siK-cie' 
of misconduct oii their part, yet it is clear, that they 
do so in the c.isc of barratry, which !'• the higlicst s}h> 
cies of misconduct of which the master and crew can be 
guilty. In this case, the ininn'tiiale rauM- of the K>«» 
was the violence of the winds anti waves. No decision 
can be cited, where, in such a case, the underwriters 
have been held to l>c excuseti in < tjnstquencc of the lm.s 
having been renunely ucca-ioned by the negiigtTice t»f 
the crew*. 1 utn afraid of laying down any sueii ride; it 
will introtiuce an infinite iiuiidM-r tjf tpnstions, as to the 
quantum of care t^hich, if imil, might Jiate priwt iiU^i 
the loss. Suppose, lor instance, the iinoter were to 
send a man to the mast-head to hM>k out, and he fall* 
asleep, in consequence of which the vessel runs u|Hiu a 
nxrk, or is taken by the enemy, in that ca*e it might !h- 
argued, as here, that the loss wa* imputable tt> the iieg- 
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ligence of one of the crew, anil that the underwriters 
were not linhle. These, anil a variety of other such 
questions woniil l»e introdnceii, in cane our opinion 
were in fiivonr of the uiiilerwritcrs. I cannot ilistinguish 
tltis case from that of Ihtsk v. The Jhnial Exchange As~ 
suranee i'uutpattif ; thire, the iinniiKliatc cause of the 
!i>ss was fin-, pnxlnceil bv the nejilijienee of one of the 
crew; yet the iiiiiierwritcrs were helil to be liable. 
Here, the winiis and wa%*es eausetl the lo.-», but they 
would ni>t have prodiiceil that eflect, unless there had 
been neglect on the part of the crew. 1 think that the 
underwriters are liable fur the loss that has arisen in 
this case. 


1821. 

Walkbs 

ag^hut 

Maitlaxo. 


Uaylev J. 1 lerc, the loss arose from the sloop with 
the goods on board having been beat to pieces by the 
luree ot the wimis and wave<: anil the i]iu>tion in this 
cnsi* is, whether the underwriter^ are ext>iuratctl from 
the loss, by proving negligence o<i the part of the crew, 
aidiongh the damage was t»ccn''ionctl by the jveriU of 
tlie sea. It the iluiy of the owner ti» have the rhip 
pri.q>rr!y ei]uip|MHl, and fi*r that purpose, it is necessiiry 
that he sliouid provide a compitint master and crew 
ill the lirst instance; but having iloiie that, he has dis- 
charg(><l his duty, and U not responsible for their negli¬ 
gence, as lKtwt*en him and the underwriters. If that 
were not cousiilered to be the law, the qui'stion must 
luive Irequeiiily ari-en, whether there had been proper 
care anil attention by the master and mariners. It is 
now, however, raised nluiost lor the lirst time. 1 am 
ol opiniun, that in this case the uiuicrwriters* are liable. 


Hot- 
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1821. 

Walrce 

againtl 

MAjTMitn. 


Holroyd J! The rule of* law is, that proxima 
causa non rcmota spectutur, and hero the proximate 
cause of the lose was the peril of tlie sea. 'I'he question 
is, whether the underwriters are liable for a loss pro¬ 
ceeding dirwtly from a peril of the sea, but remoli*ly 
from the negligence of the crew. The underwriters 
engage to be responsible for the barratry of the master; 
they therefore engage to Ih'* responsible for the highest 
species of misconduct. This case cannot be put on the 
ground of the breach of the inipI.iHl wurrunty t<» pii.* 
Tide a master and crew of compt-teiit skill. It is siifli- 
cient, if the ownws provide a master and crew generally 
competent; there is no implied warranty that such a 
crew shall not be guilty of negligence. 1 therefore 
agree with the rest of the Court, that the rule for set¬ 
ting aside the award must be dischargctl. 

Rule discharged, u' 

(c) 13 m J. wu sbMnt st Chamber*. 


Xdturdojf, 
2C(i«cmb*r 3d. 


A pauper, 
being eighteen 
yeera or age, 
and residing 
with his rather, 
was drawn as n 
militia man, 
and served for 
five years as a 
billoiied man. 
paring his ser. 
vice, he several 


'J’/ie Ki.vg against The Inhabitants of 

liaRDWlCK. 

J'WO ju.licc. bv .bc-r o„/er, r.n,„v„| .M„ 

I..* xvife and child, ftb... ,hc pari.b nf 
«»«. in Ihc count,- of a,/W. to ,hc p.rid. 

.» the «mc county. The «.don. cntUmtcd U«= 
orocr, sula^. b. the opinion of .hi. C.„„ „„ 

ing ««... The pauper w», born in the parW, of 



^ afte r his discharge from the militia, rt turtn-l i • r . . 

"“I**"*** from his fathfr’s familv after * ' 
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wick, and resided there as a |wrt of the family Of his 
father, who was a settled inhabitant of that parish. 
In the year IH17» when the pauper vras 18 years of age, 
he was drawn for the Oxfordshire militia, and served 
therein for five years as a ballotted man; the regimoit 
during the whole of that period, being embodied and 
in actual service. He joined the regiment in 1808, and 
in the year 1 SO!), having obtained a furlough for three 
weeks he retunied t<f the house of his father, who was 
still residing at Hardwick, and lived with him for about 
a fortnight. In the year 1 s 11, the |iaiiper obtained a 
second furlough fur a fortnight, and w'cnt again to his 
father's, who had removed to, and was then residing in 
the parish of Stanton Ilarcourt, where he remained for 
about twelve days. The (laupcr was discharged from 
the militia in the year 1S13, when he returned to his 
father in Stanttm Harcourt, who gave him lodgings in 
his house till his marriage. After the puu|Mrr’s return 
froiii the militia, and lH>fore his marriage, his father 
gaiiu*!! a settieinent in Stanton Haremu t. 


177 


1881. 


Hw Kisa 


TIm Inbabit- 
mumd 
Hasowke. 


Vrms, in sup{)ort of the order of sessions. The 
pauper by remaining after lwenty>one, separated from 
his fatlier's family, became emuncipated: Rex v. Coar- 
honeytfomc (u;, Hex v. Itoack. \b) And consoqueiitly the 
subsequent settlement of his father u'&s not communi¬ 
cated to hill). He was then stopped by the Court. 


Riigjh, cmitr^ All the cases which liave hitherto 
been dctcrniiiicd on the subject, as to the «manci|iatioi) 
by separation, are cases in which the separation was volun- 


(•} 10 Smrn, is. 
Vou V. 


(ft) C r. Jl. M7. 


N 


tarv 



178 


CASES IN MICHAELMAS TERM 


1881 . 



tof 
Habswicb. 


tary at first on the part of the rhiUl. Tliat was so in 
JfZer V. CoxhontybontCy ant! in Hex v. Ititach there is this 
distinction also^ that there the scjiaralioii coiiimeiicecl 
after the diild attained twenty-one. Those cases, there- 
foi^ do not go so for as the present. In Rex v. fValpole 
SU Peters {a\ and in Rex v. Sfanteix (A), wliich arc more 
similar, the distinction is, that there the (Niupcrs yolun- 
tarily enlisted as soldiers. But here, the original se{>ar- 
ntion was under the contruul of the law, by the {uiuper 
being Imllotted as a militia man. This therefore is like 
the case of an arrest liefbrc twenty-one and continuance in 
prison till after, under which circumstances it could n«it 
surely be contended that the pauiier would be emanci¬ 
pated. In Rex V. Rroadhembury (c), a separation by force 
of law in a workhouse was held no emancipation, and Rex 
V. Woburn {d) shews, that the circumstance of being in 
the militia is not alone an emancipation. Tlie origi¬ 
nal separation being therefore in this case compulsory, 
the pauper*s settlement will follow that >ubsefjuently 
gained by his &ther, and the order of sessions is iliere- 
forc wrong. 


Abbott C. J. The rule of law is, that every new 

settlement acquired by the parent is conununicated to 

the children so, long as thi*y remain inemlKTs of his 

family; and the question in this case is, whether at the 

time W'hcii the father gniiu'd his sitttleineni in Stauttm 

Haremarty this pauper remained a niemlM r of his familv. 

« 

Now, during the minority of the child, he will remain 
almost under any circumstances uncmanetpated; but 

fa) Butt, S. C. CSh. r, y ^ 

(O 2 ant. 39. (rf) a y. JI. 

where 
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where tile new settlement is aerjuired by the parent after 
the child has attained twenty-one, it will not be coni- 
niiiiiicatctl unless in fact the child continues part of the 
family. Where therefore, nt that period he is absent, 
employed in <;uiiiing ti livelihcMKl for himself^ or serving 
ns in this case, in the militia, I think he no longer re¬ 
mains a member of the family. In the present cose, 
I tliiiik that the scssiyiis have come to a riglit con¬ 
clusion, ill tleciding that the last legal settlement of the 
pnujier was at flardn-icl. 

IViYi.i'Y .1. I am of the same opinion. If a child be 
sepaKuted from hi» father’s family, and does not return 
till after tweiiiy-one, he ceasi*s to be a member of that 
family, and cuiist.'(]tiently his settlement will not after 
twenty-one, shift with that of his father. I think, there¬ 
fore, that the sessions are right, and that this case is 
hardly distinguishable from lit'x v. fVa/jMjJe St. Peters. 

Iloi.KOvn .1. 1 am of the same opinion. Ttie dis¬ 

tinction betwei-n a compulsory and a voluntary separ¬ 
ation seems to me to be iininaterial. llie case must 
follow the Mune rule as Rex v. Unljx^e St. Peter^s. 

Order of sessions confirmed. (< 7 ) 


ns 

1821 - 


The Kise 
ngaitut 
The Inhiliit- 
ant* m 
Ha kuwicil* 


A,*tf J. •'» alMi.-ni at t'ltainlwrN. 
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1821 . 


itatwfiay, 
N om mb er Sd. 


The King against Seville aiul Others. 


A eoiulablc THIS was ail appeal by the ilell'ntlaiils» who were 

offender fbr« oversecTs of the poor ot* the township ot in 

oommittedin the West Riding of TLorkshirt\ agtniist the accounts oi 

n pia^f rail- John Robhisout late constable of lhat township. At the 

SSuwSd***' trial it appeared, that on a Sumlou, in the month of J)t - 

cember, 1819, a person of the name of tVilliitm If/n/t- 

tiead, being in a state of intoxication, met a yming 

nisuice to pro- woman on the road, and on his attempting to take liber- 
secttte him for ' in 

lienee: f;ie^ with her, she made her escape from him, ami took 

Hdd, that the ‘ , 

espencM of refuge in the chapel, where divine service was ju>t be- 

such a prose- 

cttdonwmnot ginning; he followed her and behaveti in an uiim>commg 
S**b>^him*Tn^ and rude manner. In consequence of which he was 
aw^bis******' taken into custody by the constable, (wlm wa-* then in 
the chapel,) and the chapel-wardcn, and was the next 
***?” day b}' them taken beftire a niugistrute; ami tiiev were 
** both bound by recognizance, lt> prosecute him at the 
next Wakefield Sessions for a misdeiueunor, which they 
accordingly did; and he was found guilty, ami punished 
by six months imprisonincnt. No notice was ever gi\en 
to the overseers or other itihubitatits, that the prose¬ 
cution was intended to lx; carried on at the ex|H.‘nce of 
the township, nor was it iiicntioiietl or approved of, at 
any meeting of the inlmbiumts. The sessions at Wakr- 
JieUy where the indictment against Whihhrad was trietl, 
were held in the month of Jamuirif^ I soo, ami in llic 
JfarcA following, the constable regularly, and in thew ay 
poinced out by the act Ib OV«. <. 19 ^ presented his 
aocoimU of the expenses incurred liim in the tlis- 

charge 
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charge of hiK office os constable; the whole of which 
were allowed, except the item of 18/. for the expenses 
incurred in the pnisecution of Whitehead^ the allowance 
of which was negatived by a large majority of the meet¬ 
ing of the inhabitants, held for the purpose of investi¬ 
gating them, u{x>n the ground that it was not a charge 
which, by law, the constable could make upon the 
township. In consef|uencc of this refusal, the constable 
duly applierl to a justice of the peace, for a summons 
for the overseers of the poor to shew cause, why they 
shouUl not pa}' this sum; and, upon the overseers ap- 
}>earing, the magistrate made an order, allowing the 
above sum of 1 s/., against which order the overseers ap- 
}M‘aled. UjHin hearing the appeal, the sessions con¬ 
firmed the order. 


1821 . 


Tlw Kiica 

atjoimtl 

Svrnxs. 


F,. Aldrrson and BUtcUtume^ in sup{iort of the order 
of sessions. In this cose the only tjuestion is whether 
this falls within IS d. .'t. c. I'.*. 5. 4., the preamble of 
which recites, that whereas ci»n»tabU>s, &c., are or may 
l>e at great charge in d{>iiig tlu' luisiiiess ttf their parish, 
township, or place, and in many cases are not suffici¬ 
ently indemnifiial by the laws, and it then gives a 
power to them to charge in their accounts ^1 sums 
so by them expended on aceoiint of Hieir parish, town¬ 
ship, or ]dace, in all cases not hitherto provided for 
by the laws heretofore made, or by this act.” Now 
these words are \ery large, and art> to be construed 
lilK'rully in favour of a public officer. By l,*i and 
I i Car, ‘2, r. 12. Is., the constaltle's rate was created 
for tlur pur{M>se of iiulemnilyiiig him against the ex¬ 
penses of relieving, conveying with passes, and carn'ing 
rogues, ixc. to the luuise nf mrrection. By the first 

N s section 
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1821 . 

Tb« Kaxo 
opiimU 
S^YIUM. 


section of IS O. S. r. 1!»., liis <*x|n*iiscs before magis¬ 
trates, previous to ciiiuiiiittiil, are pruvidrii for. Now 
these are the eases within tlie words “ proviticti f€>r by 
the laws heretofore made, or l»y tliis act. Hie ex¬ 
penses, therefore, whicli he is to be nlh»wcd to charge 
in his accounts are difierent from those. 1 hey must, 
therefore, be of the nature of those charged in this 
case. Here, the constable was doing the business of the 
township ; for to preserve the peace of the township 
was his especial iluty, aiul the breach i>f the peace was 
committed in his presence, and he was bound ofKcially 
to interfere. That is the distinction In'tween this case 
and▼. (ff) There, the broach of the peac.: 

was committetl in the absence of the constable, who 
was afterwards called in. l^Icre, tmi, no individual 
wrong wa*: inflicted, us there, where there was un as* 
sault. But here, what the party was taken up and pri>- 
seciited for, was an indecent brawl in the chaiH>I, wliicli 
was a general offence to all the township. 


UUledalc, contr^ was stopfied by the Court. 


Auboty C. J. The difficulty in this case is, to slicw 
that it was the business of the township to prusix'iite the 
individual, who in this case eninniitted the oftenee: for, 
unless it lie clearlx* made out to U* the- I>l|sifle^s of the 
township, it is imposaihle that the Minis eX|K.‘nde<! bv ihi- 
constable, in this caM*. can Ik* said to bv a charge in 
doing the busiiu*ss of the purisii, tuwn-hi)>, or place, so 
as to bring it within tlic act of pai liain. nt. Now I a»n 
•ware of no law which says that it the businiss of 
a parish or tow’nsliip to enter into sneh prosecutions; 
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and 1 am therefore of opinion, that those expenses 1821. 

oucht not to have been allowed liv the stwsions. „ 

" ' Tbs KtM 


Ravley J. 'I'hc constable, in this case, acted per> 
fectly right in taking the offender before the magistrate^ 
liut he should have done no more, lie, however, to> 
gether with the chapel-warden, enters into a recc^pii- 
zance to prosecute, having no authority to do so. Now, 
iK'forc he did this, he should have considered, whether 
he was willing to enter into such a recognizance at his 
own expense; and if not, he should have endeavoured 
to have obtained sorne authority from the townshi|), in 
which case it would have been different; but not having 
done so, I think he cannot charge these sums in his ac¬ 
count, os monies expended on account of the township. 
Very mischievous consecjucnces might arii«, if the act of 
n constable could thus subject the township to heavy 
law exjH'nses. 


IIoi.noYnJ. I am of the same opinion. The con¬ 
stable is entitled to charge, in his accounts the monies 
expciuletl by him in his oftlce, on account of the town¬ 
ship. In this case, his duty was completely at an end, 
when he had carried the offender before a magistrate; 
anti tt> prosecute, and to l>e Inmnd over by recognizance 
to do so, was no part of his duly. In this respect, how¬ 
ever, he cliose to submit to the authority td* the magis¬ 
trate, and }termitlcti himself to be bound t>ver. But 
that act is not binding on the township. I am clearly 
of opinion, that these charg(*s do not fall within the act 
of parliament, ami that the st'ssions ditl wnmg in allow- 
in/ them. 

Order of aessions quashcil. (a) 


(a) JUm J. wu shwiit St Cbsmbsn. 

N 1 



]84 

1891 . 


MvmioM, 
JViwieMMer 4tfa. 


An order of 
removel was 
da t ed let Am^ 
gtut, 1814, and 
on order of sus< 
pension indors¬ 
ed thoreon, in 
c o nsequ ence of 
the sioneM of 
the pauper; 
and aeopjrof 
Bttda ordn and 
indorsement 
was, in 1814, 
aerred upon the 
appellants, but 
the oripn^ or¬ 
der not pro¬ 
duced at the 
time of serring 
such copy; 
and, s ubs e - 
qucntlp, in 
181o, another 
part ^ the Older 
and indorse¬ 
ment exe cu ted 
bp the same 
Justices, but 
bearing date in 
AuguM, 1814, 
eras served 
upon the ^qiel- 
lanta The 
pauper was not 
nniovad till 
1819, when an 
appeal was duly 
entered: HehC 
that the services 
of the original 
Older of re¬ 
moval in 1814 
and 1815 were 
both deftetive, 
smd that the ap* 
peal was made 
in time,not- 
withstanding 
49 Cn 8. c. 194. 
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King against The Inhabitants of Alnwick. 

'J’WO justiccR, by their order, dated the 6th Attgust^ 
1811, removed Margaret Wo/trr, a pauper, from 
the parish of Altmickj in Northumberland^ to the pariah 
or parochial chapelrj* of Haydon^ in the same county. 
On an appeal against this order at the Michaelmas 
sessions in 1820, it was discharged, sulgect to the 
opinion of this Court upon the following case: The 
pauper, at the time the above order, dated 6th August 

1814, was made, was extremely ill, and in such a 
state of health, that she could not be removed with* 
out danger; the execution of the order was, there¬ 
fore, suspended by an indorsement thereem in the 
usual form. On or aliout the 6th Septembn-t 1814, 
a copy of the said order of removal and indorsenu^tit 
was delivered to and serv'cd upon one of the overseers 
of the poor of Haydrm^ by a person sent and authorized 
by one of the overseers of the poor of Aliru>irJc, such 
person not then having the order with him ; and on Uic 
4 th October^ 181.7, another iiart of the original order 
of removal and indorsement was delivered to and served 
upon one of the overseers oi‘ the poor of Haydun by 
the overseers of the poor of Abmiek. This last men¬ 
tioned document, so served on the 4tli October, 1815, had 
not been executed by the removing justieea on the 6tli 
August, 1814, but was executed by them in September 

1815. It, however, bore date the ti\\\ Augu^, IHI I. 
The order originally executed was not at any time 
shewn to any of the overseers of Hapdou, 'Hie sus¬ 
pension 
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penuon of the execution of the Bsid order, on account 
of the sickness of the pauper, was taken oflT in August, 

1819, and a further order was then indorsed by the 
justices on the order of removal for the payment, by 
the overseers of Hatfdan, to the overseers of Altrxick, 
of the sum of 161/. 17s. StL, being the charges proved 
upon oatJi to have been incurred by the suspension 
of the order of removal. On the 5th td* Sej^ember, 

1820, the jMuper was duly removed from Alnwick 
to Haudon, and an ap{M!aI against the order of re¬ 
moval was entered at the Michaelmas sessions, 1820. 
When the case was called on, and the facts above 
stated had been proved, it was contended, on the 
part of the res{x>ndents, that the appellants could not 
be heard, as they had omitted to appeal against the 
order o( removal within the time allowed by law: the 
49 G. S. c. 124. 5. 2., enacting, that when the execution 
of any order of rcaiiovai shall be susjicnded, the time of 
appealing against such order shall be computed accortl- 
ing to the rules which govern other like cases Arum the 
time of serving such order, and not from the time of 
making such removal under and by virtue of the stiine. 
The Court, however, ]>crniitted the case to proceed, and 
the appeal was allowed. 


1821 . 


Tbs Ksws 


ThelBhabii. 

sstasT 

Alswice. 


Manyatj in sup^iort of the order of st‘s>ion$. The 
ffuestion in this case is whether tlie appellants were uk> 
late ill making their appeal. This depends on the 
49 Cir. 3. r. 121. 5.2. which enacts that when execution 
of any order of removal shall be sus}H*ndttl, the time lor 
apiiealing against such order of removal sliail Iv ct>m- 
puted according to the rules which govern other like coses 
from the time of serving such order, and not from tlie 

time 



isri 

1821 . 


•TIm Ktico 

TIm Inhabit 
Wiisof 
Alnwick. 
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time of making such removal, under and by virtue of 
the same. Tlic question, then, is, when was the order 
served? It clearly was not servctl \n Scptnnbn\ 1814, 
for that was an insufficient service of a copy only, with¬ 
out shewing the original. Nor was the second service 
good; for that was not a duplicate, the original having 
been executed in 1815, by the niagistrates, without any 
fresh examination or enquiry. It was nothing more 
than a copy. Then there was no valid service till the 
removal took place; and in that case the appeal is in 
time. 

Uttlcdalcy contni. It must lx* admitted, that the first 
service was insufficient; but the second was valid. The 
date of an order is ininiaterial. In lir.v v. firimpfon 
it was in blank, and yet the ortier was held to he good. 
The mere circumstance, therefore, that this, which was 
executed in IS I.*}, was antecedently dated, will 

nt>t vitiate it. It wa<, therefore, an original order, which 
may be flefined to be an order coining fn»m the proper 
authority. It was not necessary that the magistrato, 
who were perfectly well acijuaiiited with the case, should 
hear the same facts provetl over again. Tlien, if so, 
the appe^ should have been in 1816, and is now t(X> 
late. 

Abbott C. J. The objection mode here to the judg¬ 
ment of the Court of Quarter Sf^ssions, is, that they have 
allowed this appeal, when in ]K>int of law the appellants 
were not entitled to it, n<it having ap]M'aIcd within the 
time allowed by hc-v, T hut question dt'p.'uds entirely 


(<t) V AV. I«4. 


upon 
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upon the of the service of the order. Now, 

that service, in order to be valid, must be either by de¬ 
livery of the order itself, or by leaving a copy of the 
order, and at the same time producing the original. It 
is odinittetl, that the service in 1814 was defective; but 
then in 1815 there was a second service. Now, if that 
was the service of a copy, it was bad, for the same rea¬ 
son as vitiated the previous service. It is, however, 
contended, that this wa^ the sendee of a new original 
order. Ihit if we were to hold that to be so, we should, 
as it seems to me, give to it an elTect not intended by the 
justices who executed it: for if they had intended it as 
a new order, they would have given to it a date corre¬ 
sponding with the time of its exi-eution. I think that 
they never could have intended it ns a new order, but 
only as an authenticated copy of their former order; and 
that the Court of .Sessions were right in so treating it. 
In that view of the case, it is clear that both services 
are deftxrtive, and, coiiscipiently, that the appeal was in 
time, and the order of Sessions is therefore right. 


1821 . 


The Ktno 



ant* of 
Alnwick. 


Order of Sessions contirmuti. 


Davkv anil Others aifainst Prendergrass. 

Stli. 

I'vKCl-AK.A'J'ION in debt on a surety Ikum!, cxe- hi,notan* 

ciitwl by the defendants, eonditiuiied for the pay- 

iiu'ist within one mouth after demand tif,such lialance, • 

»4^urety« that 

!ii>t cxctxtling the -uni <»f 501’/. as uihiii the settlement ti.' apsroi 

^ * agrwmvnt time 

of accounts betwtx’u the plaiutlfl- aiul Sttmtul Pmuitr- *»•» in-vn gUvn 

to tb« pr ncipal. 

•irass and Jamrs Peter Pmufen^rtisSf shoulil np|HMr to 
lie dtie from the latter to the former for coals, to lx* tle- 

iivcretl 



188 


CASES IN MICHAELMAS TERM 


1821 . livered by them to the said iSL ami •/. /*• Prmdergrass. 


Davzt 

ngahut 

Pkikbuciulh 


Breach; non-payment of the said sum after demand. 
The defendants cravetl oyer of the bond, and pleaded, 
first, non €?st factum, and second, a sjx'cial plea in bar, 
that the plaintifis had, by iiarol agreement, witliout the 
privity of the defendants, given time to the principal 
debtors to pay by instalments, and had taken a warrant 
of attorney to pay, by nnmthly instalments of 100/. 
each, a balance pf 10!*!)/. found to be due from 
the latter to the ft>rmcr, upon an adjustment of accounts 
for coals sold and delivered, with a |K>wer of issuing 
execution, in case of default of payment of any one in¬ 
stalment when due. To this last plea there was a de¬ 
murrer and joinder in demurrer. 


W. H. Mavlcj for the plaintifis. 'Fhe question in this 
case is, whether giving time to the principal is a defence 
at law to an action on a bond against the surety. There 
are a great variety of authorities which no lioubt may 
be cited, where, in bills of exchange, giving of time to 
the acceptor, will discharge the drawer; and so also in 
cases of bail, giving time to the principal th'M.'hargts, the 
bail; but no case can be found in which such a defence 
has been pleaded to a iMiiid. In I>mnclUf v. liunn -u) 
it was held, that bail cannot plead the bankruptcy 
and certificate of their principal, to an action of debt 
upon a recognizance of bail; and in Itidft t l v. ./«/•- 
raid (/>;, which was a siniilur ucti()n of debt, the lielencc 
pleaded was, time given to the principal, to which there 
was a demurrer; and in the Coiifi of Exchecpicr, judg¬ 
ment was given for the plaiiilifi; on llie ground that this 

(a) U B ^ 4S. iS; Kai rrpwttcd. 


could 
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could only 1 k> taken ndi'nntago by an application to 
the cfjuitabic jurisdiction of the Court, and tin's judg¬ 
ment was successively aflirined, lioth in the Exchequer 
Chamber and in the House ot' Lords. In giving re¬ 
lief on bail-bondK, the Courts proceed on the etjuitnble 
juristiiction given them by statute 1 and '> Antir, r, ij. 
s. *20 .; but that is nut done by plea, but by suintnary 
application to tile Court. Suppose an action of flebt on 
bond, broiiuhi lor the benuiit of an assignee, in the 
name of the i>bligee, and a plea of u release by the 
obligee, the Court might, perhaps, on a prtqu-r case 
being laid before them, order the plea to lx- taken oil' 
the lile, but ilu y vould not jilU»w the facts, it' repliei!, 
to lx* a MiiVicient an>«cr In the plea. The cases of 
bills of exchaiigi de|K'nd entirely on the law-merchant, 
and are quite t!i'iiisgi:i>hable. liurL-r'a casi', mentioned 
in /•.‘«,:.7/.«h \. \ was a case in e<{uity. The 

practice <-t granting injunctions in courts of equiu, in 
these cases, is also an authority to shew, that this is not 
a giKal defence at law, and no such plea as the present 
can lx‘ found in anv of the biK>ks of entries. 

Chitftij contra, 'i'he circumstance that courts r>f 
ecpiily hu\e it in their power to give more extensive 
relief in these Caises than eourts of law, will satisfaetorilv 
account Ibr the fact, that most ef these decisions have 
been u{Hm cas<‘s in e(|uity; ti>r in equity the Court can 
direct the securities to be ileiivererl up. The principle, 
however, ii|Hm which the rlecisions go, applies equally 
to u ctuiri of law. It is u» lx* Ibiind laid down in .NV.s- 
bett V. Smith and it is this, that where the agrccineni 

( i) t M.4t 6C. (*) S t'v. tVi. 5»I. 
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with the princijvil alters the situation of /he security, by 
postponing the time of payment, the surety is rctcased 
from his liability. Stmuel v. Ihnwrih («;, Lore v. JZast 
India Company (6), aiul a variety of other authorities, 
may be cited also to the same point. It must be ad¬ 
mitted, that the cases in courts of common law, are 
questions arising, for the most part, on bnil-lMUiils, ns 
IRex V. Sheriff'of Surrey T’homu^ v. Ytmtr^ [d), Jtuu'S~ 
field 7buv'r(«’), Croft v. ,TolniMtu. ) In 3/oor#* v. 
Boamakcr (g), Gildft C. J. says, “ llu* principle was 
first adopted in the Court of CMiiUieery, that if a cre¬ 
ditor gives time for payment to his principal debtfir, 
w'ithout giving notice to the siircty, the latter remains 
no longer liable to the debt.” And he then adds, “ The 
courts of law, in late days, have acted on the same princi¬ 
ple in casesof bail.” So that it shouUl seem that leametl 
Judge treats it as a principle whith ctmlil he extended 
properly to courts of law. Now that principle ought 
to be extended to this case; for otherwise the obligor 
and obligee might combine together to defraud the 
surety. In Orme v. Young (A), this ver% point came be¬ 
fore GiUis C. J., but was not decided. 1 le also citwl 
Beadle'& case (i), and Grenningham v. K-xer. (k) 


Abbott C. J. Ixmking at the nature of the security 
in this case, it is impossible to say, that the sureties 
sustained any prejudice by what has taken place, for, if 
the first lOOl. was not paid, immediate execution miglit 


(u) 3 3/erm }t7i!. 
(c) I Taunt. 

>} 4 Taunt. AK. 
(t) G Taunt. SHU. 
(i, 3 /.mil, 159. 


(*) I Tt,. n-J4. 

(«/} J5 Aatt, 61T. 

'y) .» Taunt. .11 a. 
a) JI.Jt, .V. /*.<•. fc i. 
{*) Cru, JJfiK. 39ii. 
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have issueil, nnd it could not have liccn set aside. The 1821 . 
g;round, however, of niy opinion in this ease is, that 
general rule of the common law whicli ret|uirc» that the ^ 
obligation created by an instrument under seal, shall be 
discharged by force of an instrument of ecpial validity. 

The operation of that rule is, indei>d, soinctimes such, 
as to make it imperative upm a court of cejuity to in> 
terposc and grant relief, but it by no means follows, 
that the rule of law is to be broken down, because a 
Court having jurisdiction of another kind, wilt inter¬ 
pose where there is a particular case, in which the rule 
of law may Ik* found to operate harshly. There is great 
objection to a cotirt of law' taking upon itself to act as a 
court of ecpiity, l>ecausc they have not the means of 
doing that full and ample justice which the particular 
case may rerjuire. We ought not, therefore, to inter- 
(Kise in a matter which seems iteculiarly to belong to 
the jurisdiction of a court of ctiiiity. If a parol agree¬ 
ment is entered into to give time to the parties, sup¬ 
posing it not the case of a surety, but simply the case of 
a common Iwnd conditioneil for payment of money at 
a certain day, it will not prevent the party from pro¬ 
ceeding at law imnietliately, whatever the consideration 
for the delay in.'iy be. And if that be so, how can the 
giving of time to a third jicrson by such an i^rcement, 
prevent the oliligee t»f the lamd from proceeiling at law 
against the surety. There may indcctl be such a con- 
sideratitui for the agreement, as may induce a court o*' 
e({uity lit dirt'ct that thu party shall not proceed to 
inforce his remedy at law. llut a parol agreement of 
this nature can never o}Krate to controul the obligation 
of this bond in a court of law. The decisions wrhich 
have taken place in the courts of e(|uity in cases of tliis 

nature. 
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1821. nature^ have always* os 1 understand them* proceeded 

_ on the notion* that at law* the thing prayed for could 

Datbv ' 

mgmtut not be done. Bills of exchange stand upon a very 

PMtVBKECI&AMa • 1 

different footing* there the law merchant operates* and 
the courts of law decide upon them with reference to 
that law. Guaranties for the payineiit of debts are ni>t 
in gmieral instruments under seal* and there is no strict 
technical rule* w*hich, as to thesn. prevents a court of 
law from looking to the real justice of the ease. The 
cases of bail and replevin Ih'iuIs arc providetl for, by 
acts of parliament giving to the court an authority over 
them. But in lioth these cases* the jurisdiction is exer¬ 
cised always upon'special applitxition founded uikiii 
affidavits and not upon plea. .4 recognizance of hail 
stands upon a iliflercnt ground from bail Ixmds ns to 
the jurisdiction of the court. There the jiiri'-dieiioii is 
not founded upon statute* but upon a general autluirity 
in the Court, to sue that an improjier iisi* is not inade of 
its own records. Therefore, in that ca'^e, as wull ns in 
the case of bail to the action* and of bail to the .shcrii}'. 
if the Court sCes tliat an improper use is attempted to 
. be made itf the security wiiicli the party has given* it 

immcdiatelv interferes. And that tdso is nlw’avs done 
• * 

upon s|)ccial application to the Court* tipou affidavits 
setting forth all the circumstances of the case. In the 
case of JSulitvl y.'Jarrold in the Ihuise of Lords* uliich 
has been rcierred to* in which an attempt was made to 
put the matter on the record by way of pita* it \.ns ln.*ld, 
that it was no bar to the action. .St» in thii. case* which 
appears to be the first of ihi.> kind brought Wfore this 
Court* although similar cases iiiuhI hu%'u occurred very 
frequently* I am of opinion that we, deciding on legal 
principles, arc bound to say, that this phm is no answer 

to 
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the plaintiflTs action. There must, therefore^ be judg¬ 
ment for the plaintiin 

Holrovd J. (a) I think that, in this ca^ the plea 
is not good in law. The circumstances there stated 
neitlicr amount to a performance of the condition, nor 
to a legal excuse for non-performance of it. The bond 
which has been executed by these two sureties is con¬ 
ditioned for the payment of any balance not exceeding 
5001. that may be due for goods 'sold upon credit to 
two other jicrsons,^within one calendar month after de¬ 
mand made. The effect of the plea is, that an unrea¬ 
sonable time was given to the original debtors, and 
that a warrant of attorney was taken for that purpose, 
having Ix^n given in pursuance of a parol tigrecment. 
Such an agreement, and the taking of the vrarrant of 
attorney, in my opinion, does not constitute, in law, a 
payment of the original debt, nor an annihilation of it. 
'riic mere giving time by parol, without consideration, is 
not even binding on the party himself. In this case, 
there seems to have been some consideration ft>r the 
time given, namely, the giving the warrant of attorney, 
which would give the plaintiff* a debt of a higher na¬ 
ture, by allowing a judgment to be entered up in case 
of non-payment of the first instalment. That certainly 
was a gofxl consideration for the forbearance. But the 
merely giving an engagement that a man shall not sue 
fur a limited time, is not a release in law of Uic ori¬ 
ginal debt. An agreement that a man shall not sue at 
all, with’ a good consideration tor it, amounts to a 
release, and would be an annihilation of the original 
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debt ; but an agrocmcnt to give a Kiiiitccl time to pay 
the debt, as in this case, chws not destroy tlic original 
debt, nor the liability* to the payment of it. The original 
ddiit, then, remains; ah J by the condition of this bond, 
the obligors .are bound to pay within a montli nftcr de¬ 
mand m.'ule of them. Tliere is no pcrftirmance of the 
condition of the bond, nor any release of the original 
debt. None of the circumstances nientioneil in the plea 
amount to a performance of (he condition; if tliey 
could, the condition would then be considered as fxr- 
formed, and the defence would be good in law. But 
that is not so; the whole defence set up arises upofl a 
parol agreement. Now, sujipose to that parol agree¬ 
ment the obligors had been parties, and the obligees 
had stipulated that they would not sue on the bond, 
still, unless that agreement was of as binding effect as 
the bond itself^ it would avail nothing; for a mere parol 
agreement cannot be pleaded in bar, unless by operation 
of law it amounts to the performance of that which 
.Is the subject-matter stipulatcii for by the condition. 
ICieither of these cases exist, from the circumstances 
which have been pleaded in this case; and, therefore, I 
think this plea does not amount to a defence in law. 
All the cases, or nearly so, upon this sul:^t, except cases 
on bail-bonds, ia wliich this Court entertains a sort of 
equitable jurisdiction, have been cases decided in courts 
(d* equity; and t think that the very principle u|x>n 
whitdi courts of equity give relief is, that the circum¬ 
stances under which they give reKef do not afTurtl a 
good defence in point of law. I think this plea is 
bad. 


Best 
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Rest J. I am lifsH of oftlnion that tiih jilca !<« bad. 
'J'bt* case wliicti Iiok IxTeii rcfi'iTcd to, ns having i>ccn 
dcculcti ill the Court of Excheijiicr, and linnlly in the 
I ioiise of t.ords app''nrs to me, in jinnciplr, to lie dc« 
cistvc of the present cose. That being the case of a 
rccogniEaneo iif bail, the C«»urt hmi a right to interfere, 
with res)H‘et to the U!>e niadcr of that recognizance, being 
one of llieir own records in a manner in which the\' 
would not interfere in an action u}M)n a bond; but that 
einniiniitance made no diffbrenee in the deei^viofi. It waa < 
there deeidt'tl, that the giving time to the principal, 
ahliougli the party might be relieved by the equitable 
jurisdiction of the court in which the recognizance of 
bail was taken, could not be pleaded in answer to tlie 
action. It io abo perfixtly clear, that no delay on the 
part of the creditor, in calling U|ioh tiu.' principal deiitor 
to pay, will, in a court of law, discharge tfie security. 
In the case of the ‘Vrent .V«:7gfl/io« Comjtanif v. tJar- 
lty{a)t it is there said by Lord that no 

such delay w-oiild be a discFiurge o^ the security, in {'loint 
of law', from an obligation of t1iis description. fhe in¬ 
dulgence, by giving further time, is, in this case, by 
parol; if this would be an answer to ah aciioh on a 
bond in a court of law, tficre is ho doiibt we should 
Iiave found numerous pri'ceth’iits on tfie records of tliis 
court, in which it lind been so tiecided, bt'caiisc cases of 
this kind must have fre(|uentiy (n'ciirrid ; but cv^ry in¬ 
stance ill which relief is given by a court of et[uity, is a 
decision against tiiis as a defence at law. I ahi of opi¬ 
nion, tliat if these defi'iidniitA are cntith'd to any redro^, 
they must go to u court of oejuity, wliere rfie f'ourt may 
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consider every circumstanccy and jmlpc for itself whether 
any relief can be alfortletl. ^^’e, however, have only 
power to decide upon the lofial validity ol the instru¬ 
ment. I think, therefore, there must be judgment for 
the plaintiffs. 

.ludgtnent for the plaintiffs. 


W. J. RiCHAiiDSON the Younger ami Others, 
Assiffnees of the Estate and Effects of Hesuy 
WvLiE and W. UiciiAUDsox the Elder, 
againsi Campheix and Another. 

'J^^'ROVER for it ship. l*lea, the general issue. 'J*he 
cause was tried at the Ijinuhm sittin<fs lH.-fore Mi~ 
chaehnas term, 1-‘JO, when the jury foiiml a vcrilict tor 
the plaintiff for d.'iniagos, subject to the opinion 

of the Court on the foiiowiiiir ca>e: 

O 

A commission of bankrupt was isstii>d, on the JJd 
Hecemher^ 1<S17, against //. l\)tlu and ft". J. Itichartistin^ 
of iMndon, merchants and partners, foiiniied on a suf¬ 
ficient trading and }K*titioiniig creditor’s debt, and tui 
act of bankru]>tcy was loininitted by both the bank¬ 
rupts on the JJd Xlc*, 1817, and the plaintiffs 
were appointetl assignees under the commission. On the 
SOth Dcccmhcrt Ihlfj, the said II. ftj/li*' and /f'. J, 
Jiichardstai the cider, together with the other plaintiff, 
W. J, Jtichardsmi the younger, were the owners of the 
ship Sir Alexander liallf belonging to the port of Jjon~ 
don. J. lUchardsm the ekier, on the 7th Srpti'mlnr^ 
1815, (he being then u part-owner of the ship Sir AUx^ 

under 
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/ittd^r Sal/f) duly executed a power of attorney to his 
partner, //. to »(*li liiif share in the ship, &c. and 

execute a bill of sale in his lielialf A bill of sale of the 
ship to the defendants was.duly executed by the respec¬ 
tive parties on the J i st Decvmberf 181 (>; and another 
bill of sale w*a.s executed on the 21st July, I 8 i 7 > by 
the saitl ff'../. ltickartls€tn the younger, of part of the 
said ship. At the time of the execution of the bills of 
sale, the several parties thereto were resident in the city 
i>f IjuntUm, except ff. J, liicfutrtlsun the elder, who was 
at sea. On the Hist JX’ccmbt'r, ISifi, when the first of 
the ubove-inentioiietl bills of sale was executed, the said 
li. tfj/lir handttl over to the defendants the original bill 
of sale, which had been made to the said ff \ ,/. Richard^ 
son the younger, of one (i-lth part of the said sliip, 
dated 2Mh Man-//, At the rcs|H*ctive times of 

the ext'cution of the hills of sale, there was a much larger 
sum of money ilue from lljjif and Hichardsun to the 
defendants than the amount i>f the consideration ex- 
pressetl in the hills of sale. On the Hist Dtrcmbt'r, 
181 t;, the ship was at sea on a vt>yage from Ixiridon t(' 
Hayti, and from thence to Itottt'nLim, under the directions 
(tf If'. Richardson the eltler, who was in her, ami who 
was ignorant of the said transfers till the ship wtis taken 
|HissCssion of hy the agents t*f th^* di-fendants. The 
ship, fr<im tin* time she left F.uiiUtnd on her voyage, in 
.Ipril, has in>l since returned to the port itf lAm- 

don, or any other port in (inat lintcinl No copy of 
cither of the hills of sale was at any time delivertnl t»» 
the person or persons attthori/A**! to make registry and 
grant certificates of registry in the port oi I.<tntion, nor 
was any entry thereof indttrst'd, on the oath t*r afliilavit, 
upon which the original certificate of registry of such 

O ."f ship 
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Richakmox 

CXNUcil. 
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|li|p <^r wns iior » ji> uuy nii;|)mr:int)Hpi 

|hpreof in llijj l\qok of |•l•^i^U•|■s^ nwr 'I'oj* f*»y Mqtijjf: 

Ijiven to tlip coi|imis>unKT!» t)l tlio cl|^tolnh in the 
jMrt of Ljon^lon. In xhtniuny, Ii'17» t|)f{ ^hip ;irrivci| ;)t 
Z^^qni, ii|ulcr tli,i; c-oimiiand ofllu- siiU /('. •/. mci^ard- 
son the elder, nnd \v:}s >liorily ajictw 4 |-ds t^cu pps: 
SQssipn of by M^'wr«». stud Po.| i)ii the 

agents of tlic delc|idan}>, by \ irluj; pl‘ the transfvri \vhic}i 
had been made ti> tlu* tlofcinlani*, bctpt'e inupf joiipi; 
and on tlu* 11th ptri/ii/yv, J."!?, lh«.- .‘hip «a> w>lil aiul 
as&i^p-il by FHchfr, 3f. />’*/'•• }«»d Go-, iiiuiif n power 
of attorney fri>nt the i!i-i't-:uj.iiu>, a:u( il{c certilicute of 
r^istry of the ■'‘hjp, uliieh Itaij th']H>.<«ited bj|[ t|if:!>a|d 
^icfiunlsft.'i the elder in the hmifU pf }ii> prdjjnnii 
M^csty's consul, therciijKin remained >vit)i ti>e tanisul, 
for the purpose of bein^ cancelled. This e^^e was ur* 
^iicd op a former day in these sittings, by Cuntftbcll fbr 
the plainti^s, and I*uUi't for the defendant•>; a:ui thcc]ue»- 
tion turned entirely on the c-onsirnelion of the •) I (r. U. 
c.QS. r. ^6. (a) It is unueecssury to rejxirt (he i^rgu- 

ntvuUs 


{a} TItc words of that section arc: *■ l*iu\iiUti always, that if any 
ship or vc«el shall bt at Gca, ur absent from t)ic |M>rt tu which stir belungt, 
at the time wbtai such allurition in tbr |irwpcny thcreuf shall hr oiadr a* 
afor«!<>aii], sn that an indorsriiiciit or certificate cannut In.- iinini-diiaiviy 
made, tlie ^alc, or oontnCtrl. nr a^mneut fur the saU- thrrruf. shall, nut* 
withstanding, lie made by a bill of ude or uilicr instruincut, in writing, as 
befury directed; and a copy uf such Idil uf sale or other instrument, in 
writing, sliall be delivered, and an entry Ihvrruf shall be indorsed uu llir 
oath or affidavit, anil a immorandum thereof dudl be made in die llooL uf 
Uegisters, and nutice of Uie same sliall be given to the ramniiasioner* of 
the customs, in the manner hereinbefore directcil j ond wtihia ten ^ys 
after such ship or vessel shall return tu the luirt to vihit-li she belongs, an 
indorsement dial! lie marie and signed hy the owner or owners, or 
person Icgeliy authoriaed for that iiurpoae by him. btr, or ihnu, and a 
copy thereof sli^i be delivered, in uiaiuier bm-inliefore mcubuuMl; other* 

wise 
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monlsi imumucli «• |hey are 84vertfKi to in tbfi jndg- 
inmt delivered by tbc Court, end did not materially 
differ from thouc whicli were urged, upon the same 
point, in the cave of IhUlftard v. John$t€me» (a) Tlie 
authoritice cited on tlie part of the plaintifis were, 
H/toss V. Ckomqck (A), i*almer v, Moxon (e), Dixon v. 
Emart (d). On the {lart (ff Uie defendants, Hubbgr4 v. 
JohmUou, and Hod^oon V. Bromo (r), were cited. 

C«r* adv^vuit. 


mi- 

RlfWAEMm 

CUmL. 


Abbott C. J. now* delivered the judgment of the 
Court. We are of opinion that this action may be 
maintained. The question is. whether at the time when 
the defendants took ptniscsjiioti of and sold the ship^ the 
tide thereto was vested in them under the bills of sale 
caccqtcd b}' the plaintifii fl'. J. Itirhardson the younger, 
ojid the bankrupts, or whether those bills of sale become 
invalid, and thereby the property at the time 1 have 
mentioned was voted in the plaintiffs. There is no 
olijection to the sufficiency of the bills of sale in them¬ 
selves : the objection to the detcntluuts* title is. tliat by 
their omission to deliver copies of the bills of sale to 
the custoni-hnuse in London^ within a reasonable time, 
the bills of sale IxTame null and voicL It is clear, that 


wikc Hirli ImII trf* mI«, ur cuntnM.'t, or aarwmriit for MiSe fbcfsof, tJistl be 
uticrU null niul «oid, to all intent* and purpom whataoeiar ; and entry 
(hfri-uT Uiall he imlarvni, and a lucoiurantluin Utarrof wade, in the planner 
liereinbrrure dimtctl.'' 

(•i; n IT7. 

(S) V ami. 

(e) V if. .jc X. 43. 

(r/ .1 Menrnle, 

{r} ? JHerii. .y W/</ -i.’?. 


O I 


n ren- 
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1821. • reasonable time for delivering those copies hod long 

expired, and no civics ever were delivered, so that the 

'agmbut question is, in cflect, reduced to the necessity of de- 
CAunmu.. copies. Wo who heard the argument, are all 

of opinion (a), that it was necessarj- to deliver them, 
and that by the omission to do so, the bills of sale 
became invalid by the effect of the .S-t G. S. c. 68. s. 16. 
In support of the defendant’s title, and against the ne¬ 
cessity of delivering copies, the decision of the Court of 
Exchequer Chamber in the case of Hubbard v. Jokn- 
stoncy was cited and relied upon. But there is a ma¬ 
terial difference between the two cases. In that case, 
the ship belonged to, and was registered in the port of 
Keaxastlf. ^Vhile she was at sea on a voyage, a bill of 
sale was executed, conveying the profierty to Httbbardy 
who resided in London. 'I'he ship never w’ciit to the 
port of XascastlCf but came tt> Ixmdony anti was there 
r^stcretl anew by Hubbard the vendee, at the custom¬ 
house in Lttndon. In the prcsei.t case, the ship Ih'- 
longcd to Tendon; the bills of sale were executed in 
Londouy and the defendants were resident in iMudony so 
that tile change of owners would not occa'>ion u change 
of port. In the fltriner case, accortling to Mr. Tmmton's 
report, the opinion of one at least of the learned judges 
who were for reversing the jmigineiit of this C^iurt, wa.-* 
grounded entirely u|>oii the eh.iiige t»f the ship's |K»rt; 
he being of opinion, that the iftih section of the statute 
is confined to U»e case of a sale when the ship is at mu, 
and does not change her jHirt. Thin ch:ingt> of 
app<xrs also to have weighed iiiateiialiy with the otlwr 
judges, though it up}Kars that some- of them, and par- 

(•) C. J., JUijtIrtfJ,, and liUr.yit J, 


ticidarly 
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ticularly Mr. Baron Wood, thought the annulling clause 1821. 
at the end of the 16th section, must be confined in con- „ 

KKHAUmOK 

struction to the omission of an indorsement, and delivery agnut 

CAMmua 

of a copy thereof, within ten days after tlie ship’s return 
to her port, and could not l>e extended to any of the 
precedent pans of the section, tiecause it could not be 
extended to all the precedent {larts, as it undoulNedly 
entinot. In the present case, us 1 have bcibre observed, 
the change of ownership would not lead to a change of 
port, and the present case is not one of those in which 
the legislature has reejuired a register de novo. And 
supposing the words ** alteration of property in the port 
to which the ship belongs,” as they are found in the 
15th section, by which an indorsement on the certifi¬ 
cate and delivery of a copy thereof are rerjuired, to be 
confined to a change of owners only, without a conse¬ 
quential change of port, we think it clear, that if the 
ship be absent from her port at the time of such change, 

** so that an iiulorsoinent on the certificate cannot be 
immediately made,” which are the w'ords of the 16th 
section, the delivery of a ropy of the bill of sale is, by 
that section, substituteil in the place of the indorsement 
on the certificate, until ten days after the ship’s return, 
and the omission to deliver a copy of the bill of sale is 
to be followed by the same consetiuepce in the case of 
an aliseiit ship, as the omission to make the indorseimmt 
and deliver a copy thereof, if the ship be at lunne. In 
the 15th section, the danse of nullitv follows imnft*- 
diately after the ret|ui^ition of the iiulorsenient and 
delivery of the ropy thereof, anil is itself followretl by the 
diri'Ctioii to the oflicers, to which tlierefi>re it din's not 
apply in form, ns in reason it ought not to apply. The 
IfiUi sc'ction be}pns with Uie word ** provided always,” 

and 
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and evident^ cont^in^ a ^iiUftitution pf a nciy matter in 
the plapc of (he mtittef pt^viously fc^nircii hy the 15tht 
where the matter ^ previqusiy rcc||itred is iipprap- 
ticable; and tbprerpre, cve|i if the l^th scctiop had 
contained no express clause of nullity, still thpre it'Plild 
bq strong reason to say, that the clause of nqllity i}i the 
14 th smiou shoqld be drqwp down and applied to sp 
ipuch of the 16tb, as contained the sqbstituted matter* 
But taking the two clauses together, and seeing that, 
b}’ the very form and frame of the 1 Sth section, the 
elapse of nullity applies only to tlip acts of the partie^ 
we find no difficulty in saying, that it may I)c so cop- 
fined in the Ifith section, altliougU it follows all that 
is therein mentioned, as well the acts of the parties 
as those of the officers; and that it niay, apd ought tp 
be extended to all the nets pf the parties as well that 
act which is incntionetl before the direction to the officers 
occurs, as that which is mentioned after such dircptioii. 
If this be not the true construction of the Ifitli section, 
ip p case to which that secticua will apply, if it be no| 
necessary to deliver a co]>y of a bill of sale, in the case 
pf a sale made in the ship’s absence, to a {lerson residing 
at her port, then it ina}' follow, that the ship may, for ps 
many years as she shall contiiipe servipcablc, enjoy the 
privileges of a British shi^), and trade us such, nut only 
from one plantation or part of tlic king’s foreign dc»- 
minions to another, but also Ironi, and to any jiort of 
Great Briiaiuy except her own |Kjrt, and tiiiring the 
whole of this period, the names of her real owners will 
be unknown to, and undiscoverable by, the officers of the 
government. Anti this, as fur as it extends, will be in 
utter contraventittn of the ptdicy tif these statutes, and 
dtii ut tiieir object, wiiicii ol^ect uuijui'-stioiubly wa» to 

furnish, 
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furnifth, by the medium of regisitration, an accurate 
knowledge^ at every instant of time as far as practicable, 
of tlie name of every person having profu'rty in a British 
ship, in order to secure tlie benefits of that natimial 
character of a ship to his majesty's subjects, and to ex- 
dude fortngiiers from partidputing in them. 

Judgment for |daiptiffi». (a) 


RicasBiiMN 

agabut 

CAvnaii.1. 


(a) It appeared in thk caw that ibe skip, on bes smTal at Le^om, 
was altacbpdt to apswet a clajoi piade on behalf of certain mi^ictwts in 
I.ontl-m , fur roii'.]H'n>ation on arcuunt of her not having carried a quantity 
(if tobacco which liad Imwii hltipped at Ifttttii) to Nottrrdam, agreeably to 
bills of lading; and Uic defundants' agents uert; obliged togivp igruritj 
to answer this claim, and, ffierwitrds, uiulcr the wntence of the Court, 
to {my the amount Uicreof. 'flic defendants* agents had, besides^ 
{mid, in pursuance of an order of a competent court at Ijfgktmt. a 
aECt|i)a fur salvage v>f tbc ship, she b^vipg (ivfn drivpp oq 

in a gale of wind lieforc she was taken {Hisscssiun of liy them, 'flicy 
had ai«a paid, in pimuance of an uider of the court, a certain sum for 
the waves of the rapiaiii aud the ervw. And ibev- had also |mid otbur sums 
for butchers' and !>liii>-cbaniUvrs* account*-’ qqd -uiidry ship disbursvinents, 
iH'fore she was t.tker. {tos^cssion of by them. And it appesrevl. further, 
that tlie defendants knew of the fart of tlie voya;>e to It'It-’rd tm having 
l|ceu ^banduiietl ; for. they Ihi4 cpitv'clled q indky ocigipaliy i;fli|ctad 
from Iliiyti to itollfnitm, and elleeted auotlier from tlayi to Tbc 

Court were clearly of opinion, ih.st the money |mid under tlie attachment, 
the salvage, and the niariners* wages, were a lien on the siitfr. and that 
tlie dcfeiidanis, Uien-fore, were entitled to deduct those sum* from tbi; ptu* 
cceils of the sale of the ship, hut not tlie sums |iaid for the captain's 
wages, nor the dishiirsemriits; and Uic verdict was reduced accordingly. 
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Murray, Administrator of W. Hope, deceased, 
of the Goods left unadniinistered by James 
Murray, deceased, against The East India 
Company. 


AMunpcit will 
lie upon • bill 
of exduinge 
■gninat ■ trad¬ 
ing corporation, 
wiiow power of 
drawing and 
accepting bills 
is recognised 
by^rtatute. 

'a power of 
attorney au- 
thorising an 
agent to de¬ 
mand, sue for, 
recover, and 
receive, by all 
lawful ways and 
means whatso¬ 
ever,all moiues, 
debu, dues, 
whatsoever, ana 


^^CTION against the dctendants, as acceptors of four 
bills of exchange. The lirsl was. for and 

dated Fort St. George, the 20th Jfinuan^t 1809, drawn 
by KeMe, the secretary to Governinent; payable to 
IViltiam Hope, Esq., three months after sight. This 
bill was directed to the Himonrable Court of Directors 
ibr a&irs of the Honourable I'liited Company of Mer¬ 
chants trading to the East Indies, in lAnidon ami it 
appeared to have been aecepieii by the secretary, by 
order of the Court, from the 2Hth Jidjf, 1809; and it 
was indorsed bv James Card to JJavies and Card, or their 
order, and by the latter again to llurclai/, 'Tritton, and 


dent second and third bills of exchange, which 

cfaargci^d^ were for 18,200/. and 1141/., resiK'Ctivelv, were of the 

not authonaa » i . » 

him to indorse same date, payable at three months’ sight, and prccisclv 

bills fat bis 


prtndpaL 

In an action by an administrator upon a bill of exchange, payahle tu tiie testalur. but 
accepted after his death, it was held, that the statute of limiiatiuns liegins to run fniiii the 
time of granting the letters of adiniiiistmtion. and not frutii the time Uie hills Ihvuiiu- due, 
there being no cause of action until tliere is a party eafialile of suing. 

An agent, hat'ing money in his hands lie*onging to his princi|ial, purchases with it a hill 
of exchange, which he indorses sps-cirlly to his principal; tlie iatU'r, at the tin e of the 
indorsement, was dead, but that fact was not known tu die agent : Held, that the pruperty 
in the bill passed to the administrator of tiie princi|iai, and tiiat lie niighi, therifure. sue 
upon the bill in that characu-r: Held, also, that the administrator was only entitled to 
recover interest upon bills accepted after die death of the testator, fnmi the time of ilraiand 
of payment made by the administrator, atid not from the time the hills Itecatiie due 

Where tlie declaration suted the drawing of ceruin hills id* l•scllllnge, and Uieir am-pt- 
ance ^er the dealli of the intesute, tlie granting of die lelivrs of admiiiistiatiuti to die 
niaintifl, the defendants’ liability, &c.; and die defendants pleaded dial the cause of action 
to not accrue within sis years, to which the plaiiidfT refiiiMl generally, diat it did ac¬ 
crue wiltiin six years: It was itdd, dial die replication nas good. 


tn 
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in the same form as the first. The fbiirth bill, which 
was fur 70.0/., was eluted the iiGih Aujiust^ ami was 

accepted from the 12th Aprils ISIO} and payable at 
tw’elvc nuinths’ sight to Messrs. Ilinnp and IJcnnisottf and 
indorsed by them to IVilliam HftjtCy Esq., or order. 

The declaration contained counts on the first three 
bills, stating, rc8pccti%’ely, tiie drawing of the bills; the 
acceptance of them, after the death of IVilliam Hope. / 
the grant of administration to James Murrajf, on the 
iStli Ffhntarpf 1SI2: the liability of the defend.mts to 
pay to James Alun-ru/t us administrator, according to the 
form and eflect of the bills ; and their acceptance, 
and a promise to James Murray^ as administrator, 
accordingly. Another set of counts on these three 
bills stateil, the drawing of the bills ; the acceptance of 
them ; that neither the suid fV. Ilujie, uor James Murrapf 
nor the plaintif!^ nor any persons as the personal repre- 
seiilatives t)f IV. Hope] made utty order tor payment of 
the bills; nor^ had the money Ikh.*!! paid to them, or 
either of tlieia: the grant of adininistrulion to James 
Murrapt on the l.tth Febrttan/, I^I2; the grant of ad* 
ministration of the .*• I st f 1)^11, to the plaintifl'; 

the liability of the tlefendanls to {lay the plaintiff, as 
lubniiiistrutor, on request, and a ]n*oinise accordingly. 
The declaration alsi> eontaiiieil a count on the fourth 
bill, stating the ilrawing i>t'thc bill; the indorsement by 
Hinny and Dt'nnison the payet s itrdering the iiiuiiey ti> 
be paid to the said IV. Hope the acceptance; the grant 
of udaiinistratiou to James Murray .■ the liability of the 
defendants to pay ti» James Mutrapt tts adininistratt>r, 
according to the tenor and efUi t of the bill; and accept¬ 
ance, and a promiac to ,/ames Murray, as utliniiiistraior, 
accordingly. Another count on the same bill, otter 

stating 


1821. 
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Btutiag the drawing of the hilU nlUgiil tiuit Rmtty and 
JJennisottf after the iloatli of the saiti ff . /having 
been indebted to Iiini at the time of his tleath in the sum 
inentioned in the bill, and the debt remaining due and 
unpaid, in satis&ction of the saitl tlebt indorsed the bill 
at Madras, ordering the money to be paiil to the said 
JV. Hope, and remittctl the bill to Phi^fand in a letter, 
addressed to Hope >• that after his tlcnth, ilie defendants 
accepted the bill; that after the bill was due, adminis¬ 
tration was granted to James Mtat'aj/, whereby the said 
defendants became liable to pay to him, us adminis¬ 
trator, on request, and promised patyment at^'ordingly. 
Tie declaration contained the common ’counts ; and 
a profert of the letters of administration was subjoineti. 
Elea, hon assumpsit; secondly, ns to the counts on the 
first three bills, that the causes t>f action tiid nut accrue 
within six years before the commcncemeiit of the action. 
Replication, that the causes of action did accrue within 
six years, &c. The cause was tried before Ahfiott C. S., 
at the sittings after Trinity term, 1815/, when the jury 
found a verdict for the plaintiff for the principal sum 
due upon the bills, with interest from tiie time they 
respectively became due till the time i>f signing final 
judgment. Upon a motion for a new trial, the Court 
dir(*cted the facts to be stateii in a sinrcial case. 

The four bills of cxcliangedeclarcni iijioii were drawn by 
order of the governor in council, at Madras, in the usual 
foiin in which bilk of exchange are drawn ii|M)n the tUtsi 
India Company at home from the different iircsidciicit s in 
the East Indies* They were severally aeceplcil in the usual 
manner by the secretary to the Company, by order of 
the Codrrt of Directom. Bills so drawn on the Com¬ 
pany arc always accepted in (his form by the secretary 

for 
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for the time lieiiij^, l>y order of the Court of Dircctoi^ 
and beiiiff««»lu’ceptcti, arc fKiid by the Company. The 
clercnJniit.s have paid billii, so drawn and accepted, to 
the amount of many niiifions. Mr. liojie, payee of 
the tlirec first bills, being about to ciniiaric f^or jLondon, 
remittcil them in a letter by one of the ships in the 
fleet hcreinafler mentioned. This letter was inclosed in 
a sealed cnvelo|Xs adilrcsscd thus: ** Itm. Hope, Esq., to 
the cure <»f Ju/tn CartI, Es<|., I.tmilun.'" It was not ad¬ 
dressed to any person by name, and was us follows: 
** My old friend, you will find inclosed bills as follows, 
which, when caslicd, 1 would recommend your being 
particularly careful of." The letter then specified the 
several bills inclosed, including the first three bills men¬ 
tioned in the declaration in this cause. On the 30th 
tTanuaty, 1H09, Huj>e embarketl, with his wife and family, 
on board the ship Jane Httchess »/' Gordon, and sailed 
with a large fleet tif East Indiamen fi>r Europe. On the 
1 -1th of March the fleet encountered a hurricane, and 
tlie Jane Duchess Gordon {X'rislicd in the storm, and 
Hope was drowned. On the 7th of October, lS00,_//wpe 
executed a power of attorney to Card, by which/ he ap- 
jNiintetf J. Card to be his true, certain, and lawful attor¬ 
ney for and in Ids name, and to and for his proper use 
and Ixhalf, to demand, levy, sue for, recover, and 
receive, by nil lawful ways and means whatsoever, and 
from ail and every pers«m and |)crsons whomsoever, 
whom it diti or might concern, all such sums of money, 
debts, dues, gtKxls efiects, and things whatsenwer, which 
then were and dioiild Ik‘ and prove due, owing, pay¬ 
able, or belonging to him the said iK Hope, ujxm or 
by virtue of any bill, bond, book, or ii|x>n account of 
trading or dealing, ot upon any occxiuut howsoever; 

and, 
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1821. and, if need wer^ to (»11 to account all pcrsmis con* 
ceraed in the premises; and upon receipt end recovery 
of aU such sums of money, debts, dues, goods, effects, or 
Oompsar. other things, or uiy part thereof, sufficient acquittances 
and discharges for him and in his name, fnmi time to 
time, to make and give; giving and granting by them, 
unto his attorney full power and authority in the premise 
to sue, pursue, arrest, attach, seize, sequester, implead, 
imprison, condemn, and prosecute, and them and there¬ 
of again to acquit, discharge, and out of prison to 
release, also for him to appear, and his |>erson to 
represent in ail or any court or courts, or other places, 
as demandant or defendant in any suit or action, or by 
reason of the premises; likewise one or more attor- 
nies under him, to set and substitute and appoint, 
and again at pleasure to revoke; and generally to do, 
act, and perform all other matters and things in and 
towards the premises requisite and iiecessaiy, os fully 
as himself could do, if he were }icr»unaiiy present. 
John Cardf who was at Madras at the time when the 
power of attorney was executed, and who had been at 
one period in fftrtner^hip with JIujw, in /nt/iu, soon 
after sailed to I'lnglaufl, and since hi.<» arrival has con¬ 
tinued to reside here, and has been in partnership with 
WKliam DavieSy under the firm of Davies and Card, 
The first thrcic bills of exchange were not indorsed bv 
Hope, but having ccinc into the |H>ssciisiun of Card 
after Hopc'n death, were intlorsed by him in the flillow- 
ing fornu “ Pay Messrs. Davies and Curdy or their 
order, per procuration of fniliam Ilojie. —./, CVird.” 
These bills, when due, were paid by the defeudants to 
Bardajfy Tril/ony and Co., then the holders thereof. 
Before Hope left Madras^ he appointed Metsin. JBinnp 

and 



IN THE Second Yeab op GEORGE IV. 


900 


and Dennison, of Madras, Ii is agents, to mana^ his pri'- 
vate aflbirs collect his property there, and transmit the 
same to iMi^n t and he Icfl in thrir hands a government 
promissory note for 1660 pagodas, which was paid by 
them at the treasury, and they received for it the fourth 
bill of exchange mentioned in the declaration. Binny 
and Dennison indorsed the bill specially to Hope, and re» 
mitted it in a letter addressed to him at Messrs. Davies 
and CanPs. The letter come to Davies and Card, in 
April, 1810, was opened, and the bill taken out, and the 
name ** fp'. Hopd* was indorsed on the bill. This 
bill was paid when due to Glyn, Milts and Co., then 
the holders thereof. On the ISth February, ISl'J, 
letters of administration of the effects of Hope, with 
his will annexed, were granted to James Murray. There 
were no executors named in the will of Hope. James 
MurraydieA on the 10th October, 1814, and on the 3ist 
of October, 181-1, letters of administration of the eff^U 
of Hope, unadministered by James Murray, with his 
will annexed, were granted to the plainUff*. Tlie action 
was commenced on the 27th of August, 1816. 

This case, which involved several points, was argued 
on a former day in these sittings, by Campbell, for the 
plaintiff, and Titidal, for the defendant. For the plain¬ 
tiff it was contended, that assumpsit was maintainable in 
this case against a corporation; for a corporation esta¬ 
blished for trading puqioses, might bind themselves, by 
accepting bills of exchange. Broughton w The Manches¬ 
ter Bater-tVar&s. {a) And this power of the defendants 
to draw and accept bills was recognized and regulated 
by the 9 and 10 IK 8. c. 41., and the 53 Geo, A, 

(a) MJBtrmiAU. p. I. 

yOL.\\ P C.155., 
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19S1. 

IfomiuiT 

•gmut 

HmSactIitou 

Company. 


c» 155., 57 and. .'!8, In v. TAe East Imlia Com- 

pany (b), it was not doubted that nn action would lie 
against tlic Company upon a bill of exchange. As debt 
will not lie against the acceptor of a bill of exchange, as¬ 
sumpsit must in this case, otherwise there will be no re¬ 
medy. For the defendants, upon this point, it was argued, 
that although they hod undoubtedly the power bf binding 
thcmseh'cs as acceptors of bills of exchange, it by no 
means ibllowcd, that the remedy which the law gave fur 
the breach of a parol promise, would apply against n 
corporation. The objection to this form of action was, 
that a parol promise cun be made only by the members 
of the corporation, and that the individuals, and not the 
body corporate, would be liable. The proper remedy in 
this case was by bill in equity. L"pon this point, tlie 
Court were clearly of opinion, that wherever an act of 
parliament authorizes a corporation to draw and accept 
bills, it must be taken to give the holder of those bills 
the same remedy against the body corporate, as tlie law 
gives in other cases against any {larties to a bill. 

The next point was, whether Card was authorized to 
indorse these bills; and it was contended, tiir the plain- 
tiffii, that he had no authority to indorse the bills, even 
during the life of Hope, The |x>wcr of attorney only 
gave an authority to him to receive debts due, and not 
to negotiate the bills, v. Hnaith {b) and Huy v. 

Goldsmidlfthcrc mentioned, w’ere authorities to shew, that 
a power of attorney to receive all salary and money be¬ 
longing to the principal, and to give releases, and even 
to transact all business for him, did not authorize the 
attorney to negotiate or indorse bills. The letter 
contained no such power, for Card had not even an au- 


(a) S Burr, 1316. 


(0 1 Taunt, 347, 


tliority 
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tbority to break the envelope. For the defendanti, it was 
argued, that Card had such authority; for the indonrag 
ot* the bills was one mode of receiving payment, and in 
the cases cited, U>c action was brought agmnst the per¬ 
sons who bad discounted the bills, and not agiunst the 
acceptor; and it was the same thing, wbirtlicr Card re¬ 
ceived the amount of the bills at maturity, or autho¬ 
rized another to receive it. Besides, it apiiearcd clearly, 
from the terms of the letter, that Card was to ojien it, 
if Hoik died on the voyage. The words in the letter 
** when cashed,*’ implied, that he was to have authority 
to indorse the bills; for oiiu mode of cashing is by in¬ 
dorsement. L-{X)n this |x>int, the Court were clearly of 
<^)inion, that Card had no authority to indorse the bills, 
even during the lifetime of Hojk .• and that it therefore 
became unnecessary to consider the cjuestion, whether 
Hope*^ death operated as a revocation of any authority 
given to him by the power of attorney. 

Upon the other (mints raised in this case, the Court 
gave no o|)inion at the time. It was contended on the 
part of the defendants, that the (daintifT could not be 
entitled to recover interest ii(K>n the hills beyond the 
date of the first letters of administration, for it would be 
very hard upon an ncccTitor, that he should be charged 
with interest when he was ready to pay the money, and 
there was no (mrsoti nuthorizeii to receive it. There 
could be no wrongful detainer of the money until the 
administration was granted, tVniker v. Barnes (a) and 
Anmiipnous (6 ) were cited. As to the tvro other points 
raised in the case with rcs(X'ct to the statute of limit¬ 
ations and the form of the re{>!icarion, the folltnr- 
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1821. authorities were cited, Stanford*^ case in Sqffifn v. 

■ ■ .. Adams (a), Jciiffb v, Pitt (6), Cary and Wife v. S/ephen- 

son.(c), and Matthews v. Phillips, {d) The arguments 
and the audiorities cited upon these points, were, hoM- 
erer, so fully commented on by the Court in giving 
their judgment, that it is unnecessary to state them at 
greater length here. 

c.A. r. 


Abbott C. J., now delivered the judgment of the 
Court. At the late argument of this case, some of tlie 
points were disposed of by the Court at the time. It is 
now proposed to give our judgment upon such as were 
then reserved for our further consideration. And first, 
as to the statute of limitations. The action is brought 
by an administrator, with a will annexed, of goods left 
unadministered by a former administrator, but it may 
be considered as brought by the first udininistrator. 
The action is upon several bills of exchan^' accepted 
by the defendants, who have plcadiKl as to three of 
them, that the cause of actitai did not accrue within six 
years before the exhibiting of the plaintiff’s bill. The 
plaintiff has replied generally, that the cau^e of action 
did accrue w'ithin six year.o, &c. These bills were 
made payable to Mr. JIojm. : they were accepted after 
his death, being presented through an uiiaulhoi’i/.eil 
channel, and l)efbre any iulniinistration was granted. 
The acceptance of the bills, and also the day of pay- 

(a) Cro.Jac, 61. (fc; S tVmufi, 

(e) SuOt. 421. Cartheu,, 336. .<Ainnir, 5S5. and 4 Mud. 9TS. ». Cr. 
(d) Salk. 424. 


ment. 
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ment, was more than six years before Uie exliibiting of 1821. 
the bill, but the granting of the first adnunistration was 
less than six years before, &c. Upon this state of facts, ^ ^ 
the general question of law, abstracted from the par- Coopanf. 
ticular form of the replication, is this; did the time of 
limitation prescribed by the statute 21 Jas. 1, c. Iti. s. S., 
begin to run from the date of the defendants* acc^tance^ 
or the day of payment, at which time there was no 
person in existence who coultl acquire a right of action 
by tlie acceptance, and non-payment, or from the date 
of the first administration, whereby a person was brought 
into existence, who might acquire a right of action by 
the non-payment ? 'Fhe jdaintifi' insisted upon the latter, 
the defendants upon the fiirmer date. *- 

On lielmlf of the piaintifi^ .S/r/n/orr/’s cose, cited in Crom 
Jar. til., and Cary Stephenson^ reported in Salkrltij^Jl., 
and several other bfmks, were quoted. The first of these 
easels arose upon the statute of fines, 4 Hen. 7. c. 24.; 
a term of years was granted in remainder, cx{HH:tant on 
another existing term; iH'forc the expiration of the first 
term, the grantee died : at the expiration of the first 
term, the lessor enteri*d, and ievieil a fine Ix'fore admi¬ 
nistration granted ; the five years passetl, administration 
was grantt*!]^ and resolved, that the administrator should 

have five years, for none had title of eiilrv before. The 

• • 

lust of these cast's is precisely the same as the present 
cast*. It was an action of assumpsit for money had and 
rcceivetl, brought against one who had recei%'etl money 
lx‘longing to the estate of Uie intestate, after his death, 
and l>ertire administratitm granted; the receipt Iwing 
more than six years Ix'lbre the action, but the grant of 
the administration within six years. The opinion of the 
Court was, that tiie time of limitation did not begin to 

P 3 run 
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ran UBtU the grant of the ndniinistraUon; but the suit 
eppenrs to have gone off, or the plaintiff to have fiiiled 
uptm a supposed delTOt in his replication. Since the 
argument, we have been apprized of another case lately 
decided in the Court (d* Common Pleas, but not re- 
porteiL The name of it is Faiidaim v. LUtle. It 
arose upon the gift of a term of years to A- for life, 
rmnainder to JL for lif^ remainder to C. C. died in 
1716, A, in 1757, Bt iii 1776. Admiiiistratiuu of the 
effects nS C. was first granted in 1816, and Um; admini¬ 
strator brought an (jectmeut, and was nonsuited at the 
trial, but the Court granted a ueu- trial. 'Xu authority 
was quoted on this part of the case, on behalf of the 
defendant. But it was said, that Sla^/'ord'n case was 
not an auUiority in point, because it arose on u sta¬ 
tute dififerently expressed { the words of the statute 
Hen. 7. being ** so tliat they take their action or pur¬ 
sue their right within five years next after such action, 
right, &C. to them accrued, descended, jia.'’ In an¬ 
swer to the other case quoted for uuf plaiutilii it was 
said, that as the cause was not decitied in favour of 
the plaintifi^ the opinkm must be considered as extra- 
judicial, and that tiie whole of that case taken togetlier, 
was in favour of the defendant upon the other point, to 
which I shall advert hereafter. We arc, however, of 
opinion, that the time of limitation in the present case 
did nut be|^ to run until the grant of the atlniiiii- 
stration. The words of tlie statute 21 Jac, 1. c. 16. s. 3. 
are, that actions upon the case, &c. shall be brought 
within six years, next after tlie cause of such actions, 
and not after. Now, independently of authority, wc 
think that it cannot be said, Uiat a cause of action 
exists, unless there be also a person in existence capable 

of 
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of suing. And we tliink great deference is due to the 
opinion delivered Ly the Judges on this point in Cary 
V. StephensoH, niid aUo, that Stanford'* case, and the late 
case in the Common ]*leas, are authorities in favour of 
tlie plaintiff. The several statutes of limitation being 
all in pari materia, ought to receive n uniform con¬ 
struction, notwithstanding any slight variations of 
phrase, the object and intention being the same. 1 
have already quoted the words of the statute of fines. 
The words of the first section of 21 Jae. 1. c. IG., as it 
regards entry into lands, are, that no person or per¬ 
sons shall make entrv into aiiv lands, &c. but within 
years next after his or their right or title, which shall 
hereatler first descend or accrue to the same.’* Other 
slight variations of expression may be found in other 
parts of this, and the statute Hen, H. c. 2, But it is 
not nccesKiiry to particularise them; the object mani¬ 
festly being to limit the time of entry or suit to a person 
in esse, capable of cniteriiig or suing, and itotliing more. 

On this part of the cose, another and formal objection 
was taken by the defendants. It was said, that the 
plaintiff ought to have made a s|}eciui replication, setting 
fortli the time of the grant of administration and other 
{Hirticulars. Now, it already appears upon the record, 
that the acceptance was after the death of the intestate. 
What s|)ecial matter then eoukl the plaintiff reply ? 
It could only Ih‘, that the first adniinistrati«>n was 
graiitcil at such a certain time, which probably does not 
ap|K'arwith stillicietit precision u{K>n the dc'claration. But 
this woiilfl only have laH'ii an arginiientative replicat:u:i, 
fitr its ellc'ct would be this: yiai, liie defeihlatits, have 
allegtHl that the cause* of action did mtt accrue within six 
yeni's: I, the plnintlif, ssiy, tliat it <licl accrue within six 

1 * 1 years. 


1821 . 

Mosrat 

tupiaU 

Tbs fissrlsau 
ConpsDjr. 
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1891. because my bill has been filed within six years of 

" ■ . . . the grant of adminbtration. Now, if this be the due 

^Spniftiiir effect of the grant of the administration, tlicn the plain- 
tiff did right in omitting the ai^ument, and replying 
generally, that the cause of action did accrue within six 
years, and otkriag the administration, and the time of 
granting it, in evidence^ to prove his allegation. And 
this is veiy diflerent from all the cases in which a 
qiecial replication is usually mad^ such as infancy, co¬ 
verture, absence beyond se^ or the suing out a latitat, 
or other writ, or process, because, in all those cases, 
the plaintifF admits, that the action did not really accrue 
within six years of the apparent commencement, and 
either brings himself within some excejXion in the 
statute, or shews that his action was commenced before 
the date, which the plea assigns as the commencement 
of it. 

There was a fourth bill of exchange, to which the 
statute was not pleaded, and which gave occasion to 
another point. Mr. Hoj'e, at his departure from /»- 
dia^ had left some property under the management of 
an agent. For the value of this, and for the purpose of 
transmitting the value to England^ the agent obtained this 
bill of exchange, and being ignorant of the death of 
Hope^ indorsed it specially to him. It was urged, 
that no property in this bill could pass to the admi¬ 
nistrator, and consequently, that he could not sue 
upim it. But we are of opinion, that as the money 
for which the bill was remitted, lielonged to Hopde 
estate, it was competent to the administrator to elect 
to take the bill as the mode of payment, and that there¬ 
by, the property did vest in him. and he acquired a right 
to sue upon it. 
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The only remaining matter is the interest upon the 
bills, which has been taken from the time that they 
respectively fell due. We ore of opinion, that the 
plaintiff is entitled to recover interest, but that the 
calculation must bf^n from the time of the demand of 
payment by the first administrator, and not sooner. 

Judgment for the plaintiff 
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Momat 

HwEaotInou 

Cnapsaf. 


REGULA GENERALIS. ewne.%, 

A T iB emS er e 

Michaelmas 7erm, 8 Geo, 4. 

It is ordered, that the rule of Court made in Michael- 
in<z 5 term, in the 11th year of King George the First, 
which directs that no summons shall be attended, nor 
any matters transacted before any Judge at chambers or 
elsewhere, during the sitting of this Court at Hest- 
minstery be discharged. 

By the Court. 

During the term one of the Judges attended daily at 
chambers from half past two until four. 


In the Matter of Taylor and Others. 


^7* POLLOCK moved fur a rule nisi in this case, 
to discharge the rule lor making the submis> 
sion to arbitration a rule of court. The facts were 
shortly as follows. It was a submission to arbitration, 
by bond under the statute of and 10 IK S. e, 15 s. 1. 

Tha 


A tubmiMuon 
to arbitnuion. 
under >> and lO 
II'. 3. c. 13. 

$. 1., maybe 
made a rule of 
Court in ea- 
cation. 
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16^1. Tbe award was dated on the 30Ui June ia«t« but the 
—— submiaeion was not made a rule of court t:U the iiSth 
la^MMwaf during the I'acation after last Trinity term. 

A bill in equity* had been since filed by tbe party 8||[ainst 
wluHii the award was made. He iioa' contended* that 
in this case, by tlie words of the statute, the submission 
can only be made a rule of court, by producing uii 
affidavit of the execution of the agreement, anti reading 
and filing it in court. This shews that it must be done 
in court, and cannot be done in vacation, as was the 
case here. 


Scarlett shewed cause in tbe first instance. The 
object of the statute was to facilitate arbitrations, and 
to prm’ent bills in etjuity. It must be construed with 
reference to the ordinary practice of the Court in other 
cases. Now, it is the practice to do business in vacation 
us of the preceding term, 'flius a writ may l)c isstml 
in vacation testcxl of the preceding term. As to the 
affidavit, that can make no difterence, for that is equally 
required in a liailublc writ, a rule Ibr a special jury, (tr 
to compute principal and interest, all of which by the 
practice cf the Court may lie issued in vacation. 

F.PallrKk, in support of the rule, contended, that cause 
might be shewn against a rule, for making a submission 
to arbitration a rule of court, and that there was no 
authority to coni|K.‘l a party to shew cause before a 
Judge at cli:ii!iln-rs. As to judicial writs, Uiey arc at 
connnon htw, and the jiraciicc of the Court may thcre> 
fore regulate them. 'I'iiis case depends on the con¬ 
struction of a statute, and stands therefore on quite a 
different ground. 


Abboti' 
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Abboit C. J. If wc were to grant the preKent-ap> 
plication, wr iiliuuld do grc'.*it nii»chi‘cf, inasmuch as 
the granting these rules in vacation} is a practice 
attended with much convenience to the suitors of the 
Court. It seems to me, that by construing the statute 
with reference to the ordinary practice of the Court, 
we shall give fuller effect to the intention of the legisla¬ 
ture. The statute makes it compulsoiy on the Court, 
on the affidavit being produced to make the submission 
a rule of court. It is, therefore, merely a matter of form 
to apply for the rule. No injury is done to the other 
party by granting the rule, for the award cannot be 
enforced till the next term. Ail that is dmie, is, that a 
little time is gained by making the demand, and serving 
the rule of court during the vacation, so as to enoMe the 
party to make an application ibr an attachment on the 
first day of the next term. If we were to oirertum the 
practice in this case, we should estaldish a dangerous 
rule, tor, by p:irity of reasoning, no consent rule iu 
ejectment, no rule Ibr a special juiy, or to pay money 
into court, could lie draw n up in vacation. Hie oon- 
»<ec|uence would Ik* great delay in the administration of 
justice. This rule must theretbre be refused. 


18il. 

In the histieror 


Rule refused. 
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Tkurwi^. Phillips agaimt Howoate. 

Ktnemhtr 7th. 


'J^^RESPASS. The first count of the declaration 
stated, that the defendant broke and entered the 


In trespaw. the 
fim count of 
the dechmtion 
Btnted. that de¬ 
fendant aaaa^t* dwelling-house of the plaintifi^ and assaulted and forced 

nd and impri- 

■oned plaintiff; him out of his dwciling-housc, and imprisoned him, 
wefa fmpri® n. and, during such imprisonment, assaulted, struck, 
pulled, and pushed him about in a violent manner. 
*Jmtifi- second count was for an assault and false imprison- 
frodantvK^ Hient only; and the third count was for a common 
idaintiff under assault. Thc defendant pleaded, 1st, the general issue; 

prpeew of ” 

court; and^hat and, secondly, ns to thc trespasses in the first count 

^ ' mentioned, he pleaded a Justification under a writ of 


in custody, 
harinjc con¬ 
ducted himself 
in a violent 
manner, de¬ 
fendant neces¬ 
sarily. and to 
prevent his 
mcApe. struck, 
fee.; Held, 
that this latter 
part of the jus¬ 
tification not 
being proved, 

Uie plaintiff 
was enutled to 

Sifitwasnof’ ® jiroj}ermanner by the defendant, 

neww^n'the defendant, was obliged to pu.".!! and pull about 

battery by the said plaintiff with a little force and violence, and to 

defendant. 

Held, also, give tlic plaintiff a few blows and strokes, &c. He also 

die s^conii 

count of the pleaded a similar justification, omitting tlie latter part 
Jdlkh'!!IIIitted as to tlie Imttery, with respect to the second and third 

the battery) 

having been justified by proof of the writ and warrant, and arrest under iliim, the plaintiA', 
ullbough om aitsauli only was provad, was sliii entilk-d to judgment, having pnived thc 
tfBspiiii-i as laid in the first count, 


attachment, issued out of the Court of King’s Bench, 
and a warrant of thc sheriff thereon, under which 
he peaceably and quietly entered into the pluintifl ’s 
dwelling-house, and arrested the plaintiff and imprisoned 
him; and, because the plaintiffs after he hud been so taken 
into custody under and by virtue of the said U'rif and 
warrant as aforesaid^ behaved and conducted himself in 
a violent and outrageous manner^ and could not otherwise 


counts 
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counts of the declaration. Replication, de injuria, &c. 
and issue tlicreori. At the trial, at the last assizes for 
the county of YarX*, iK’fore Baylctf. J., the defendant 
proveti the arrest to have taken place in the manner al> 
legc-d in his justification. But the plaintiff having proved 
a battery during the time that he was in the defendant’s 
custtxly, the learned Judge thought that it was necessary 
for the defendant to give some evidence of outrageous 
conduct on the part of the plaintiff when In custody, so 
us to prove the latter part of the defendant’s first justi¬ 
fication ; anil he finally left the question to the jury, 
whether what was done by the defendant was more than 
was necessary for the purpose of keeping the plaintifi' 
safely in custody. The jury found a verdict fur the 
plaintiff And now 

/. Williams^ by leave of the learned Judge, moved to 
enter a verilict fur the defendant. In this case, the plea 
having justilieil the breaking and entering, and the ar¬ 
rest and the iinprisonnieiit of the plaintiff, anil having, to 
that extent at least, been ))roveil, is a full answer to the 
first count: for these circumstances are the gist of the 
action, and the battery i> only niutfer of aggravation; 
and if the plaintiff meant to rely U]>on it, he should 
have done it by a new assignment, and that, it appears, 
was the opinion of/iM//«7-J. in Taiflor v. Cttle. {a) It 
cannot signify that in his first justification the defendant 
alleges the outraginnis coiuluct of the plaintiff as a 
grounti for the battery, anil so justifies the buttery; for 
if what is proved amount to u sufficient justification, the 
having alleged otlier matter, not proved, will not vitiate 


iu 


1821. 

Phillim 

ngaintt 

HowoAn. 


{••) * T. R. Jd"! 
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1821. it. Spihbury y. MuUethwaite. {a) Besides, tbejustiii- 
cation to the second count was completely proved, and 

JtlULUFft 

ag^intt only one assault was proved, and the defendant may, 
therefore, spply the justification to tliat. 

Abbott C. J. 1 am of opinion, that in this case the 
Court ought not to grant the rule. If this <|uesti(m 
were considered upon the first count of the declarniuon 
alone, it seems to me that the plaintiff* would be clearly 
entitled to a verdict. Tiiat count contains a charge of 
breaking and entering the plaintiff’s house, and of as¬ 
saulting and imprisoning him, and, during the imprison¬ 
ment, of pusliing, striking, and pulling him about. To 
this count there is a justification; and it is cont(m<led, 
that the whole of the above trespasses arc justified by 
proof being given of a writ of atturhment and a war¬ 
rant to the defendant, as bailifl^ to execute that writ. 
Now, if so, 1 agree that the circumstance of the defend¬ 
ant’s having put more into his justification, of which no 
proof has been given, will not vitiate it. But 1 am of 
opinion, that the proof given is not sufficient to justify 
the trespass in pushing and striking the plaintiff. In 
order to justify that, it was necessary to prove that 
part of the defendant’s justification in which he states, 
that the plaintiff resisted when in custody. That not 
being done, I think the justification was not pro^'cd, and 
that the plaintiff would be entitled t<i a verdict. This 
would be the case, if there had been only <me count in 
the declaration, and one plea of justification. But 
tliere is a second count, to which there is a plea of 
justification, which has been established. 'I'hat count, 

(a) 1 Taunt. HC. 


how* 
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however, was quite unnecessary for the plaintiff's case; 
anti 1 think it can make no difference. Here, the plain¬ 
tiff has, in his iirst count, stated the whole injury which 
he has received, and that count has not been justified. 
He is, therefore, entitled to a verdict. 


18SI. 


Pmuini 

mgaifut 

HofroATe. 


Bayley J. I'hc plaintiff proveii, at the trial, tlie 
whole of his first count. The plea of the defendant, if 
true, would have been a good justification; and, as it 
seemK to me, it w'as necessary to aile;;e the misconduct of 
the plaintiff, in order to justify* the pushing and striking 
by the defendant. For, if it bad omitted such an allega¬ 
tion, the plea would have been demurrable. The justifi¬ 
cation, though well pleaded, was not sufficiently proved; 
and the plaintiff, therefore, was entitled to a verdict. 

Bi'st J. (a) concurretl. 

Rule refused. 


(«> Uiilrayi J. was alMcnt at Cbanbm. 


Doe on the Demise of Human against Pettett. Tkursda},, 

.ViMwmSrr Tih. 


E J LC I M LN 1, lor certain premises ut Fordham, in Thv deciara. 

. » . » tion* of a widow 

tilt* county of rlea, general issue. At in imMCKsiou of 

the trial, bifoi'e JJal/us C. J., at the lust iiuninicr assizes 
for tliut county, it appeared, that Joftn Human was the uiat^i^cr^hcr*'^ 
original purchaser of the premises, and that after his 
death, about thirty years his widow continued in 

admiaublw rvi- 

dvnee lo nagativa lha fart of bar Iwaing bad twanly jraan* advana pouawon. 
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poueuion for about turenty years, and then died. The 
defendant was the heir at law of the widow, and the 
lessor of the plaintiff was the heir at law of Join Human. 
In order to shew that the widow’s possession was not 
not adverse^ the learned Judge admitted evidence of 
her declarations during her {lossession of the premises, 
shewing, that she held the premises for her life, and 
that after her death, they would go to the heirs of JcJtn 
Human, The plaintiff had a verdict; and now 

Blosseft Serjt. moved to enter a nonsuit, upon tiu* 
ground that these declarations were not admissible. 
The declarations of a tenant for life arc not admissible, 
to shew the extent of his interest. Such declarations, 
in order to be receivable as evidence, must be, when 
made, against the then present interest of the parties 
making them. Peaceable v. Watson (n). Doe v. Janes, (i) 
In Comym's Digest, tit. Seisin, F. I., it is laid down, 
** that if a man enters by a disseisin, he will be a dis¬ 
seisor, though he claims only for years, as tenant by 
statute, in dower, &c., where they have no right to it ; 
for they cannot qualify their wrong.” Here, the de¬ 
clarations of the widow*, if she had no right, would 
go to qualify* her wrong, and if she had a right, they 
would be inadmissible, as being in favour of her own 
interest, upon the ground previously stated. 

Abbott C. J. All questions ^of evidence must be 
considered with reference to the particular circumstances 
under which it is offered. Here, the question was, whe¬ 
ther the widow had occupied the premises adversely, 

(a) 4 TmoU. 16. {6) 1 Cmyii, 961, 


for 
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for more than twenty years, ami her declarations are 1821. 
offered in evidence to rebut the statute of limitaticNis, 
and for that purpose, 1 think they were admissible. 

They were not used to shew the quantum of her estate, PkrrEr. 
but only to explain the nature of her {xiBsession. 

Rule refused. 


Rayner against Godmond. 


Thuriday, 
Kuvembrr 7Ui« 


^^CTIOK on a policy of iii>tirancc on the ship 
• Neulral^ from IVisbeach to heeds or IVukrfield, The 
policy WHS on 230 <{uarters of wheat, valued at 000/. 
It contained the usual memorandum at tlu> font, ** Corn, 
&c., warranted fret* from average, unless general, or the 
ship l)e stranded.** At the trial, at the last sittings at 
Guildhtdl^ before Best J., the only question was, whether 
the ship had been stranded. As to that, the facts were 
as follows. The ship having sailcti from IVisbeach^ ar¬ 
rived safely at .Vr/&y, where, having taken out her anchors, 
stores, ike., she proceeded up the navigation towards 
IVakefieUl. lu the course of the voyage, she arrived at 
a place called Beal LikU^ and whilst she was there, it 
bc'camc necessary, for the pur}iosc of repairing the na¬ 
vigation, that the water should be drawn ofh The 
master placed the vessel in the most secure place he 
could find, alongside of four other vessels. In this he 
was assisted by the Iock-kcc|ier. The water being then 
drawn ofl^ all the vessels grounded, and, unfortunately, 
the ship Neutral grounded on some piles in the river. 


Where, durinf; 
the course of a 
vojragc upon an 
inUi^ navifca- 
tion, it livcaTne 
necessary, in 
order to repair 
the navigation, 
to draw ufT the 
water ; and the 
ship, in conse. 
quence, having 
been placed in 
the most secure 
situation Uiat 
could be found, 
when the water 
was drawn ofi*. 
went by acci¬ 
dent upon 
some piles, 
which were not 
previously 
known to be 
there: Held, 
that this was * 
stranding 
within Ae 
usual memo. 
randum in the 
|K>Hey, the acci¬ 
dent having 
liappened not 
in the ordinary 
course of sudi 
voyage. 


which were not known to be there, and the cargo re¬ 
ceived considerable damage. The part of the navigation 
VoL. V. Q where 
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where she took the ground Wiis one in which vcsseJs 
usually were placed when the water was drawn off. The 
learned Judge was of opinion that these facts amounted 
to a stranding, and the plaintiff had a verdict. And 
now. 


Cantjii/cH moved for a new trial, lie contended, that 
in this case, there was no stranding. Here, the vessel 
was intentionany brought into this {jositioii, and it is 
iiii}K>ssiblc she can be considered ns stranded, unless 
all tlte other four ships with her were e(|iialiy so ; for 
the mere circumstance of tlie ailditional ilaniages to her, 
cannot make a difference. Burnett v. Kensington, (a) 
The cose of Dobson v. Bolton {b\ sittings niter Easter 
term, 1799, conics nearest to this. But there the vessel in 
the IVisbcach rivet' was driven on the piles by the perils 
of the sea. Here there was no such thing. 'I'his was 
like the case of a vessel in a dry harbour, or of those* 
which are continually laid on the mud in coming up the 
Thames. But in those cases, it has never yet been con> 
sidered that ships arc straiuh'd, and the underwriters 
liable for an average loss. In Hearnc v. Edmunds (r), 
the Court held, that where a vessel took the ground in 
going up the river at Corky in the ordinary course of 
navigation, and was damaged, it was not a stranding 
for which the insurers was liable, Here it was in the 
ordinary course of this sort of navigution, that the acci¬ 
dent happeiicil. Currulhers v. Hydebotham {d) is intleed 
near this case; but that decision is questionable, and 
ot^ht not to be carried further. 

(n) 7 2*. Jt. SIO. '&) UufskiM vn /nfwnmor, SS9. 

(c) 1 S.i iU 3b«. 4 M.^ & 77. 

AttBOTl* 
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Abbott C. J. The case of Hearm v. Bthmimli bis 
relieretl my mind from the only remaining difficulty 
wliidi I fek in this case, which was, lem k duuild fid- 
low, from our decision, or from that of CarmtAin v. 
Sf^ebotham^ that every settling on the ground by a 
vessel should be tlccmed a stranding; but that case was 
di'cidcil on a distinction which leaves Carruihers v. 
SffdeUriham a valid authority; tot there the accident 
happened in the ordinary course of the voyage; muI 
on that ground the underwriters were held not to be 
liable. Here the loss did not so happen, fiw we cannot 
suppose that tlicse canals are so constantly wanting 
repair, os to make the drawing off the water an oc¬ 
currence in the ordinary course of a voyage. I think, 
therefore, that, in this cose, the vessel was stnuided, and 
that thcK is no reason for disturbing the present ver¬ 
dict. 



Bayley J. This was an insurance on a |>crishablc 
cummiKliiy, and the ol^ect of the memorandum was to 
exempt the underwriters from loss, unless there was an 
adecjuate cause for it. If, however, the ship was stranded, 
they were to be liable. The case of CarrutAers v. 
S^debotham is very like this. There, on the ebbing of 
the tide, the ship fell over and received damage, and 
the Court held, that it amounted to a stranding, be¬ 
cause the sliip was u|Nm a strand. In Hearnt v. Ed¬ 
munds, the ship never was «m the strand, within the 
meaning of the parties; for there, in the ordinary course 
of the vc^oge, it was quite certain that the vowel would, 
by tile regular flux and reflux of the tide, be left on the 
mud. And the fair construction of the words of this 
memorandum, which reconciles that case with Carruihers 

Q d y.Sydne^ 
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V. Sjfdebotham^ must therefore be, that when, in the or¬ 
dinary course of the voyage, the ship must go on the 
strand, the underwriter is exempt; but where it arises 
from an accident, and out of tlie ordinary course, he is 
liable. Hiat w'as the case here, and, tlicrefore, the ver¬ 
dict is right. 


Best J. (<z} If Carmtha-a v. Si/ddmf/iam had been 
broken in upon by subsetjuent decisions, it might, per¬ 
haps, have been necessary to reconsider it: but the case of 
Heamev, EdmutidSi in the Common Pleas, has coiifirnied 
it. Here, the accident producing the loss was one not to 
be expected. In the case in tlie Common Pleas, the 
event must happen every tide. 1 think a stranding may 
properly be said to take place, where a siii]i, by accident, 
and not in the ordinary course of the voyage, is ren¬ 
dered immoveable on the strand. 

Rule refused. 


^( 1 ; //a/^.>y.7 J. u.-u absi'iit at I'hamlier*.. 


Fridnu, \Vii.soN and Another a^mmi Coupland and 

hiMember 8lh. 

Another. 


Where tlie 
p)aintifl& were 
creditors and 
defendants 
debtors to 7*. 
and Co., and, 
bjr consent of 
all parties, an 

arrangement was made that defendants should pay to plaiiitifls tiu* debt due from tiieni to 
T. aod Co.: Held, Uun as the demand of T. and Co. on defendants was for money had 
and received, tlie pliuntifls were entitled to recover, on a count for money bad and received, 
against the drfendaiua. 


/^•'^•'^LMPSIT. The deciaration contained two .special 
count.s, and u count for moiity hud and received, 
and an account stated. Plea, general issue. At the 
trial, at the last Guild hall sittings, before Abbfdt C. J., 


the 
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the facts appeared to be these: The defendants were in¬ 
debted to Taillassati and Co. in the sum of upon 

the balance of accounts, fur money had and received > 
Taillassan anti Co. were indebted to the plaintiiis in a 
much larger amount: and, being soj they inclosed to the 
plaintififs the account current, rendered to them by the 
defendants, accompanying it with a memorandum at the 
foot, transferring to the plaintiffs the balance of 7GSt. 
then due. This being notified to the defendants, a long 
correspondence between them and the plaintiffs took 
place, and in the result the defendants, who were cre¬ 
ditors to the amount of upwards of 4000/. of TaiUasson 
and IJfmssarU (twti of the firm of TaiUasson and Co.), 
finding that they could not set off the one debt against 
the other, sent to the plaintiffs the following note, dated 
1 Ith -'/Mgftf/, 1^20: “ Three months after date we pro¬ 
mise tfi pay Messrs. Wilson and Blanshard, or order, 
seven hundred and sixty-eight pounds, due to TaiUasson 
and Co., unless otherwise provided for by an arrange¬ 
ment with Mr. ColUnty in Si. Lncia^ in fiivour of Messrs. 
W. and /I.” No arrangement was afterwards made in 
Sf. Lucia in favour of Wilson and Blanshard ; but Mr. 
('oltoH, in St. Lndiit made an arrangement, anti got the 
folltming receipt, dated 1 Jtli IS20, from Tail- 

lasson anil C’o.: “ N\’e acknowdedge to have received from 
Messrs. W. ('oupland anil Co. the sum of seven hundred 
and sixty-eight pounds sterling, for balance of account 
ilue to us on the thirty-first licccmhvr last: which said 
sum is to Ik* tlciluctcd from the Imlanoe of account duo 
tt* them by TaiUasson and Dtnmard on the date afbr«v 
suitl." .ilihoU C. .1. was of opinion, at the trial, that on 
the 14th Au^usty is'jii, the defendants wvre to Ik* con¬ 
sidered ns debtors to the plaintiffs in the sum of 

Q y to 
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to bo pdd in three months, subject only to tlie posBi« 
bilHy of intermediate arrangements in favour of JVilsoti 
and Blanshard, bdng made by Mr. Cottony at St. lAtciay 
and that no such arrangement having been mode, the 
plaint^ were entitled to recover upon the count for 
money had and received. 'Die plaintiffs accordingly had 
a verdict. And now 

Marryaty by leave, moved to enter a nonsuit. The 
question is here, ivhether money had and received will 
lie. For the plaintiffs failed altogether in tin* proof of 
their special counts. The case on which the piaiiitiffii 
rely is tliat of Israel v. Douglas, (a) But that case is of 
doubtful authority. WUstm J. there doubted arhethcr 
.money had and received would lie; and in Tm^ar v. 
IliggitUf {b)t Lawrence 3, suted that that decision had 
not been approved. Here no money lias passed be* 
tweot Uie parties. In MaxvofU v. Jamrton {c\ the Court 
held that money {laid would not He, uiiIcm money hod 
actually passed. In Barclay v. Gooch {d ), a note was 
given and accepted as money, and cm that gremnd the 
action was held to be maintiunablc. 'lliis case is in 
effect the assignment d a chose in action. And it i» iHs- 
tingnishable from Israel v. Douglas, supposing even liiat 
that case b law; for there there was an absolute pro* 
mbe by Douglas to pay the amount due from him to 
Delvalle t but here the promise is a conditional one, via. 
in case no arrangement be made in Si. Lucia. Besides, 
there must be a consideration for the promise, cither of 
detriment to the plaintiff^ or of advantage to the de* 

(a) 1 Hen.BL 23». (Sj 3 Hmu, IbU. 

(e) ^ A. 51. (a) S Xtjh X. i*. C. 571. 

fendants. 
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fcndanta. Now, there was no detriment to the plain¬ 
tiffs ; for there was nothing in the terms of the note to 
prevent them from suing I'oiUasson and Co. for the 
whole debt due to them. And there was clearly no ad¬ 
vantage to the defendants. 


1821. 

Wnaov 

atfHntt 

CoenAn. 


Abbott C. J. I was not free from doubt at the trial, 
but 1 am now satisfied that the verdict is right. The 
facts are tlicse: The plaintiffis wrere creditors, and the 
defendants ilebtors, to Taillassnn and Co.; and, by the 
consent of all parties, an arrangement w’as made that 
the defendants should pay to the plaintiffs the debt they 
owed to Taillasson anti Co., and as the demand of 

TaiUasson and Co. on the defendants was for money 

• 

had and received, it seems to me that the defendants, 1^' 
acceding to this arrangement, made themselves liable 
for money had and recei\*ed to the use of the plaintifib. 
Thus the case stands, independently of the note. But 
it seems to me that the note makes no difference; for 
although it might, perhaps, be at first conditional, yet, 
afterwards the condition ceasing, it became an abso¬ 
lute promise; and, if so, the defendants have absolutely 
acceded, and are liable to the consequences of the ar¬ 
rangement. The verdict, therefore, is rig^t. 

Bayley J. The 1^1 effect of what has taken place 
is this; Coujtlaitd and Co. are indebted to 'ratUasson 
and Co. to the amount of 7d8/. for money hod and 
received. 'Hie latter bdng indebted to the plaintiffs, a 
bargain takes place, by wrhicli TaiUasson and Co. i^rce, 
that the money had and received by the defendanu to 
their use shall be money had and received to the use of 
the plaintiffs. To this tu-rongement the defendants 
assent. Then their assent makes th«n debtor*^ and 
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liable to an action money had and received to the 
use of the plaintifis. The agreement of the 14th August 
seems to me to be absolute, and not conditional. It 
is in ef&ct an agreement to give the defendants three 
memths, in which to pay the balance, which is an ad> 
vantage to them; and the defendants agree to pay it 
then in Eiigland^ unless the plaintifis are, in the mean 
tim^ pud in the West Indies. That is, as it seems to roe, 
an absolute promise. I am, therefore, of opinion that 
this action is maintainable, and that there ought to be 
no rule. 


Holroyd J. concurred. 


Best J. A chose in action is not assignable without 
the consent of all juirties. But here all parties have 
assented, and from the moment of tlic assent of the 
defendants, it seems to me that the balance of 7G8/. 
became money had and received to the plainiifoi’ use. 
It is said that the promise was conditional. That may, 
perhaps, be doubtful; but supposing it to be conditional, 
the event has happened upon which it became absolute. 

Rule refused. 


smtvnias, PoE OH the Demisc of Fenwick and Others 

ifotember 9Uj. 

ofiamst Kecu. 


J^JECTMEXT for several messuages and land in the 
cMttacmeiaio parishes of Simonburn^ Hark, ii,c. in the countv of 

DOHCMIOII 

Northumberland, In the year 1717, Edvutrd Chariton^ 


175S, M • cre¬ 
ditor uodcr • judgment obtained againrt the dim owner of the land, and defendant'a family 
bad Bowtinurn in poaaeiiinn ever since: Held, that the original piMi«sNion having been 
takon. Bot uador any conveyance, the length of poskossion wav only prtma liicie evidence. 
tnm wbidi a jury aoigfat infer a subsequent conveyance by the original owner, or some of 
Ids dasciandants.fot that it might bo rebuUed, and that the jury must not presume siicliron- 
ve y an ee horn length of p oma asi on, unless tbsy were satbfied tliat it bad actually been 
asecuMi. 
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cMiuire, under whom the plaintiffs claimed, being in¬ 
debted to John Bo<J:Ct to the amount of 850/., for which 
debts Hooke had obtained judgment, it was agreed be> 
tween them, that Hooke should be put into the pos¬ 
session of the rents and profits of the estates in question, 
until the debts should be satisfied thereout, whidi 
agreement was carried into effect, and Hooke entered 
into, and remained in pos.sessiun until Edward 

CharUan^ being at that time indebted also to John Reedy 
under whom the defendant claimed, Reed was desirous 
of getting into the possession of the estates held by 
Rookcy and by a certain indenture of assignment be¬ 
tween Hooke an<l Reedy the former assigned over all the 
debt then remaining due, and his right of possession to 
the estates in question, u}>on the payment to him of the 
sum of 575/. ITnder tlii.^ ugreeineiit. Heed entered into 
possession, and he anil his family have continued so ever 
since. In the year ISdl, a suit in chancery was in¬ 
stituted by the Charlton fainily, to recover {wsscssion of 
the estates, upon which, in 1821, the Vice-Chancellor 
directed the present action to be brought, prohibiting 
the defendant from setting up as a defence, that the 
debts due or ossignetl to John Reedy deceaMal, were paid 
•JO years ng(}, or that the same were still unpaid. At 
the trial, it w'us priivc’d, in addition to the before- 
mentioned circumstances, that the title deeds relative to 
these estates, ^which deeths, however, cxtendetl to other 
estates als(>,) were still in the hands of the Charlton 
family, and that the lands being copyhold of tlie manor 
of Warky the name of Hooke hml remained u{>on the 
manor Ixxiks till within a few* years, having first ap¬ 
peared there in 1/52. It appeared also, that moduses 
hod been paid by the steward of the Charlton family, to 

thf 
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the tiicNi rector of S/monium, in 1770, for several estates, 
including some of the estates in question. Tf’licre was 
no distinct eridencc of their value. Edvard Charlton 
died in 1767, leaving a widow and a son thwi under 
age. The son, William Charlton, married in 1778, and 
died in 1707, lea\’ing a son an infant. 1'he question 
for the jurv was, whether, under these cirru instances, a 
conveyance of these estates, either from Edvard Charl¬ 
ton or William Charlton to the Hretl family, mijdit be 
presumed. BayL-tf J., who tried the cause at the last 
assizes for the county of Niorthnmhrrland, in summing 
up the case, after adverting to the different facts above 
stated, told the jury, that the real question for them to 
consider was, whether they believed that a convet’ance 
had actually taken place; observing, that the loss of a 
deed of conveyance was less likely* to take place, than 
of a grant of a riglit of way. And that, during the 
marriages eff Edvard and William Charlton, no cx>n- 
veyance could have been mode without levying a line } 
which being of record, might have been prtxluced, if it 
bad existed. The jury found for the lessor of the 
plaintiff And now, 


HvUock rierjt. n'.ut*ed for a new trial, on the ground of 
misdirection, 'riie true criterion by which to judge in 
these cases, is laid down by Lord Mansfidd in Eldridye 
V. Kn<nt {a), where he says, ** I'lierc are many cases not 
within the statute of limitations, where, from a principle 
of quidii’g possexsion, tlic Court has thought that a jury 
should presume any thing to support a length of |>os- 
seasioii. Lc»rd Cedf-r says, that an act of parliament may 


he 
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be presumedi and even in the cose of the crown, which 
is not bound by the statutes of limitations, a grant may 
be jirrsumed from great length of possession. It was so 
done ill 77/e Maxfor of Hull v. Homer, {a) Not that in 
Hucli cases, the Court really tliinks a grant has been 
made, because it is not probable, that a grant should 
have existed without its being on record, but we presume 
the fact, for the purpose, and from a principle of quieting 
the iXMsessifin.'’ I'his then is the true principle which 
ought to have been presented to the jury in this cas& 
And in Ket/mer v. Summer (f^), Yates J. directed the 
jury to presume a grant of a right of way from a pos¬ 
session of nearly 30 years, although it appeared, there 
had been an absolute extinguishment of the right of 
way some years back by unity of ftossessiou. If the law 
is to be, as stated here, it will be o|)eu in every case 
of a right of way, or of the enjoyment of ancient lights 
or water, to gt> to the jury on the question, whetlier, 
although })OS!>esisiun tor ‘JO j'cars has been proved, they 
believe, that in fact any grunt was ever made, and evi¬ 
dence of the cautious or imprudent character of tlie 
supposctl grantor will be receivable. This will, in all 
probability, make such ^xissession very doubtful; for no 
one really siipposcs that such gnuits have any existence. 
Besides, if the jury do really suppose a grant to have 
been made, the iengtli of possession is immaterial. And 
there was no use in the courts laying down as a rule, 
that 20 years’ possession would warratu a presumptioti. 
As to the observations made with respect to the fines, 
they were not correct. For if there had been, as pro¬ 
bably there was a settlement on die resfiectivc marriages 

(<|) 105 . (A) ffu/L X. r. 74. 
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of Edtoard and IViUiam Charlton, there would have Ix’cn 
no necessity for a fine. Possibly that observation, Jiow- 
ever, may have produced the verdict. 


Abbott C. J. 1 am clearly of opinion, that the di¬ 
rection was according to law. In cases where the 
original possession cannot be accounted tor, and would 
be unlawful unless there had been a grant, the rule may 
perhaps be different; and all the cases cited are of that 
description. Here, the original {wssessioii is accounted 
for, and is consistent with the fact of there having lH*en 
no conveyance. It may, indeed, have continued longer 
than is consistent with the original condition. But it 
was surely a question lor the juiy to say, whether that 
continuance was to be attributed to a want of care and 
attention on the part of the Charlton fainily, or to the 
fact of there having been a conveyance of the c'state. 
As the defendant’s ancestors had originally a lawful 
possession, 1 tliink it was incumbent on him to give 
stronger evidence to warrant the in coming to a 
conclusion, that there hod been a conveyance. As to 
the observations made respecting the fine, &c. 1 think 
the Judge might pro{>crly tell the jury, that, under such 
circumstances, they would probably find a line levied. 
It is said now, that there might be a setticinent, and 
that he ought to have mentioned that circumstance also 
to the jury. But it would lx.* a new ground lor a new 
trial, to say, that u Judge had not made every obser¬ 
vation to the juiy which the ingenuity of counsel could 
suggest on behalf of their client. 1 think the point 
presented to the jury w'as the correct one. In my 
opinion, presumptions of grants and conveyance:) have 

(dreiidy 
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iilrcuily ^unc to tiK) ^rcat length, and 1 am not dis- 1821. 

po>icd to cxtcrid them further. —— 

Dob dem. 
Fbkwics 

Baylev J. 1 thought at the trial, and I think still, Kbuu 
that the question for the jury was, whether in fact a 
conveyance had ever been made. I considered it as a 
mere question of fact, and I called their attention to 
such circumstances as I thought tended to prove, or to 
negative it. The deeds of 17-17 and 1752, were both 
prtKluced, and if there had been a conveyance, it would 
probably have bten produced also. No draft of it, or 
abstract referring to it, was produced. A conveyance 
of this sort was noi likely to have been lost, if it had ever 
c\i>tvd. It secnied to me, that the verdict was right, 
and that it the jury hail decided otherwise, most mis¬ 
chievous conse(|Ucnee> might have resulted. 

Uoi.RoYi) .1. Mere the original enjoyment was con¬ 
sistent with the fact of there having been no conveyance, 
for it was in sutistaction of a debt. The true ijiiestion 
was presented to the jury. In cases of rights of way, 

&c. the original enjoyment cannot be accounted for, 
uidess a grant has been made; and therefore, it is, that, 
from long enjoyment, such grants are presumed. But 
even in these cases, eviiiencc to rebut such a prcsunqi- 
tion would 1 h* admissible. I think that the direction 
of my Brother liaifUy was correct, and that the verdict 
is right. 

Rule refused, (a) 


(a) Btii J. wa% Bbsviil at rtimmlti'n. 
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Stewaut against Bell, 


r°!iiYn^“ ji”* ^CTION on a policy of iiisuranci', from Immtlon to 

maicagenei^iy. Jamaica^ upon goods on Ixuird tiio ship 2sc$bitt. 
'!Fhv ^^oodt in* 

Mired were Plco, general issue. At the trio), at the last Gmldhall 

perticuiv%Uce sittings, before Best J., it appeared that the goods in 

e nif thp* wMff ii question were stores fur the supply of a plantation called 

DuckenfieUl HaU estate, situate in PlaiUain Garden, 

ship to pro- jtiper Bay, in Jamaica. The bay is not safe for vessels 

joining port, drawing SO much water as the Scsbitt did. The usual 
•nd tfaere to , 

traoMhip the coursc is for such vessels to proceed to Port Morant, 
lope; but no and to discharge their cargo into shallops for the pur* 
* 1 .;. wu given posc of being conveyed to Plantain Garden, Itiver Bay. 
wn^mT^Held, arrived at Port Morant safely, and 

put part of her cargo on board two shallops, which, in 
were liable for a their passage lo Plantain Carden, River Bay, were lost. 

lou occurring r 

afterHicfa buna. Fur this the assured claimed an average loss. 'I'he 
•hipmem on _ ^ 

board the Uiai- SoIicitor*General, at the trial, contendcti, that the fact 
of the goods being destined for Plaintain Garden, River 
Bay, ought to Itave been<cominunicated to the under¬ 
writers, and that they could not, upon a {loUcy from 
London to Jamaica, be liable for a loss occurring alter 
the trans-shipment of the goods. Best J. was of opinion, 
that it was incumbent on the underwriters to inquire, 
for what part of Jamaica tlie goods were destined; ami 


left it to the jury to say, whether the loss occurred in 
the usual course of the voyage, telling them that, in 
that case, the underwriters were liable. The plaintiff* 
accordingly had a verdict. And now 
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The SoUciior-Generai ino%'cd for a new trial | and b« 
fvtvrrfHi to a cukc of Fer»ttsoH v. Allen^ tried b«&*re Lord 
TMcnffttroii^hy ut Cmldhall sittings alter //lAtry tcrin» 
1806 ', as in point. There the insurance was on goods 
by the ship JPha’nijr, al and from Ijondon to TrJMigo^ and 
the goods were intended for Caslara Haj^t in that island, 
blit Caslara Half not iK'ing safe in war>timc, or for a 
ship of the size of the Phoenix, she went on to Courland 
Half, and sent the goods b^’ a drogher, which was ca{>- 
tiircd. There the iindcrw'riters were held not liable for 
the loss. That ease is very similar to the present. The 
circumstance of the goods being transshipped, makes a 
considerable diff'erence in the risk. No doubt, if the 
goods h.id been landed at Part Morant, the underwriters 
would have lieen liable tor any loss by boats. Besides, 
the risk In droghers, when intended to be borne by the 
underwriters, is specially mentioned in the policy. 


1891. 

Snvaat 

Bsxl. 


Per Curiam. The assured must shew, that the port 
to which tlte ship proceeds is the usual port for goods 
destined to the particular place. That was so here, for 
Port Morant was the place to which ship:* of the burden 
and draught of water of the Nesbitt usually proceed with 
goods dcstiiu-d for Plantain Garden, Piver Bay. The iin> 
derwriter is presumed to be acquainted with the usual 
course of the voyage, and to take a premium for the risk 
accordingly. The policy is to cover the gooiis till they 
are landed, and the underwriter should inquire, therefore, 
what is the usual nicnle of laiitling the goods insured. 
Here, it appears to have iKfii the usage to transship the 
goods into shallops. The words ** including risk in 
droghers” have probably been added to policies for 
greater security; but where it is the usage of the trade, 

and 
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Where an ad¬ 
vertisement for 
the tale of a 
ship described 
her as “ a cop¬ 
per-fastened 
vesacl," adding, 
thtf tlie s-csncl 
was to be taken 
sritb all Ihnits, 
without any 
allowance for 
any defects 
whatsoever, and 
it i^ipeand thM 
the was only 
partially cop¬ 
per-fastened : 
Held, tliat not¬ 
withstanding 
the words, 
widi ail 
faults. He.” 
the vendor was 
liable fbr the 
breach of the 
warranty. 
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and in the ordinary courge of the voyage, to transship 
into drogher^ the underwriters are liable, even tlioiigh 
those words are not found in the policy. 

Rule refused. 


Shepherd against Kain. 


^ASE fbr the breach of a warranty as to the cha¬ 
racter of a ship. The advertisement fbr the sale of 
the ship described her as ** a copper-fastened vessel 
but there were subjoined these words: ** The vessel, 
with her stores, as she now lies, to be taken with all 
fiiults, without allowance for any defects w’hatsoever.” 
It appeared at the trial, at the last Guildhall sittings, be¬ 
fore Best J., that the ship, when sold, was only partially 
copper-fastened, and that she was not what was called 
in the trade a copper-fastened vessel. It a|i}icarcd, also, 
that the plaintiff’, before he bought her, had a full op¬ 
portunity to examine her situation. Best J. thought 
that the ship, not Ix'ing a copper-fasteneil vessel, the 
plaintiiT was entitled to a verdict, and directed the jury 
accordingly. And now 


The Stdicitor-General moved fur a new trial. He 
referred to the terms of the advertisement by which the 
vessel wa.s to be taken, with all faults, and without any 
allowance i’ur any defects whatsoever; and to the judg¬ 
ment of Lord EUevborough in the case of Ua^lehole v. 
Wallers, (a) Here the term ** copper-fastened” was only 
a description to the best of the seller’s judgment. 


(a) SCamfS, ISC. 


But 
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But, per Curiam, The meaning of the advertiaenient 1821. 

must be, that the seller will not be responsible for any 
&ults which a copper-&stened ship may have. Suj^xwe 
a silver service sold <* with all faults,” wid it turns out 
to be plated; can there be any doubt that Ae vendor 
would be liable? With all faults” must mean with all 
fiuilts which it may have consistently with its being the 
thing described. Here the ship was not a copper- 
fiutened ship at all; and, therefore, the verdict was 
right. 

Rule refused. 


Burnyeat against Hutchinson. 


7\MSfdk^s 
ifooembtr ISth 


^^SSUMPSIT for goods sold and delivered. Plea, 
general issue. At the trial, at the last amizes for 
Cumberland^ before Bat^ep J., it appeared that the acUon 
was brought to recover the amount of a tavern bill, 
the charge for which amounted to 1/. 13s. There was 
also a charge for spirituous liquors, supplied to the 
guests, amounting to 8s. To this charge it was cfo> 
jeeted, that it could not be recovered in consequence of 
24 G. 2. r. 40. s. 12.; and Gilpin v. JRendle (a) was dted. 
TThe learned Judge was of this opinum, uid the jury, 
under his direction, having found a verdict for 1/. 13s., 
he afterwards certified, in order to deprive the plaintifi* 
of his costs. 


A ptoiatiff, in 
an aetioB for 
a tavern bill, 
is not entitled 
to leeoecrfor 
any items ua- 
dmSOs. for 
^rits aupplied 
to the guests, 
such sake 
being prohi- 
biiedbySSG.S. 
0,40. ». IX 


D, F, Jones now moved to increase the v«^ict to 4 is. 
by adding the charge for spirituous liquors. Here, the 


Vm, V, 


(e) 1 8dm N. P. Cl* 

R 


Kquors 



only were sold. It speaks of a collusion liclwecn the 
distiller and retailer, in order to extend Uie sale. 
If this be the rale, as here lud dfi^'n, any security 
given for a tavern-bill, in which there was a charge of 
a glass of spirits would lie invalid; and so, indeed, it 
was held in Scoff v. Ofillmore (a), where the spirits were 
supplied to the party. But in Spencer v. Smith \b\ 
where the bill was given by an officer for spirits supplied 
to recruits. Lord Efietiborough was of a contrary opi¬ 
nion ; and in Jackson v. Attrill (r), where the spirits 
were supplied to the keeper of an eating-house, to be 
consumed his customers, Lortl Ket^n held him 
liable. Here, the goods were supplied to other per¬ 
sons, and not to the defendant, w’ho was not present at 
the entertainment. 

Abbott C. J. Hie words of the act are free from 
doubt. They contain a gmeral and abstdute prohi¬ 
bition of the sale of spirits, unless delivered in quantities 
amounting to more than twenty thillings in value at cuie 
time. We are, however, desired to narrow the con¬ 
struction, by introducing the qualifications of a sale to 
the consumer himself and by confining it to the case 
where the spirits have been sold alone. But it would 
be a grem evil to introduce such qualifications; and I 
think, if wc did so, we should probably defeat the inton- 
tions of the li^slaturc. The verdict must remain os it 
is, with all its consequences. 

Rule refused. 


(•; 3 Jkunl, 2S6. (*) 8 Cnmfh. 9. (r) Ptmkr, tf. P. C. ISO 
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Dor oi) the Denii<ie of .Fambe af^rdnnt Brawnt. 

J^^tlECTMENT for cortaiii leusehold preniii-cs. Pica# 
gmcral issiu'. At the trial, iK'forc Aftbott C. J., at 
the last iitrsizes for (ilouci'slcrsliirct it ap{K’iUcd that a fieri 
facias had is»iietl upon a judgment against the defendant, 
and that on that occasion a lea-e Iiy deed of the premises 
in question, was taken in execution by the shcrlfij and 
.'uUl and assi^rnec! to the Ics'or of the plaintiff. The only 
question at the trial w.as, whether this assignment by 
the sherifi* w'us sufiicietuly proveil. The assignment 
was in the name of Mr. Miller^ the high*sheriflj and 
was executeil in his name, and under the seal f>f the 
office bv Mr. IVilion, who acted as his undcr-sherifi'. 
Rut there was no evidence of the appointment of JViltatif 
empowering him to execute devds in the name of the high- 
.sheriif. The learned Judge thought that act¬ 

ing as iindcr-sherifi^ was sufiieient evidence of his ap¬ 
pointment, and that it must Lie presumed that he had 
authority to execute all instruments necessary to be 
executed by the high-sheriff, aiul the plaintiff accord¬ 
ingly hail H verdict. And now 

Camjibcl/t L>y leave of the learncil Judge, moved to 
enter a nonsuit: contending, that there ouglit to have 
lieeii further evidence that IfiV/oa was uiuler sberifl’, and 
that he had authority by deed to execute deeds iti the 
name of the high-sheriff. 


U J 


n$ 

1 »« 1 . 



Where an as- 
Mgnmentof a 
leuc hy deed, 
taken in execu¬ 
tion, was made 
in the name 
and undw the 
saal eCoAceof 
the sheriff, by 
B., acting aa 
under-sheriff: 
Held, that such 
assjmuient sras 
sufficiently 
proved, without 
proving further 
the appoint¬ 
ment of A. S. 
as undo'-iheriff, 
and that he had 
power by deed 
to execute deeds 
in the name of 
the iheriffi 


But 
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A bill of M' 
change was 
accepted. pajr> 
able at Meam. 
T. and H., 
bankers, iMn- 
diin, but waa 
not presented 
there for pay¬ 
ment when 
due, nor until 
aoitie days 
after: tlie ac¬ 
ceptor is still 
lii^le, no in¬ 
convenience 
faiiving resulted 
to him from 
the delay to 
picsent the bill. 
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But TAc Cou/f thought that the evidence was sufli- 
cien4 and that the under-aheriiT had authority virtute 
o£Bcii to execute such instnimcnts: and they refused 
the rule. 

Rule refused. 


Rhodes against Gent. 


^^CTION against defendant, a^ acceptor of a bill of 
exchange drawn by the plaintiiij payable foui 
months after date to the plaintif!'’s order, for the sum 
of 194/. The acceptance was as follows: Accepted ; 
payable when due at Messrs. P. and //., bankers, /.om- 
don.” The declaration contained an avcrnient, that 
** afterwards, and when the bill became iiu<‘, to wit, on, 
Ac., at, Ac., it was presented at the place at which 
it was by the said acceptance made }ia}uble, and pay¬ 
ment demanded.” At the trial, at the last Guildhall 
sittings, before Abbuti C. J., i: upjK'areti that the bill in 
question had not been presented ibr payment at Messrs. 
P. and H. till several days after it became due; and it 
was objected that, on this ground, the plaiiitifls were not 
entitled to recover: but the Lord Chief Justice was of a 
diifercnt opinion. The ])luintifls having obtained a verdict 
upon this, and upon another bill of exchange, to the 
proof of which there was no objection. 


J. Parke now moved to reduce the verdict, by deduct¬ 
ing the sum of 194/. Here the bill was not presented 
when due. It is now decided, that in an acceptance like 

the 
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the present, it is a part ol the contract that the bill shall be 
presented at the particular pla<%; Jtrrax v. Young (a ): and 
the question is, therefore, whether the law will not now 
annex to it also the condition of presenting the bill at 
the banker’s within a reasonable time after it is due. A 
party, in order to take up the bill, deposits money at 
his banker’s, and, if the bill lie not 'presented for pay¬ 
ment when due, or within a reasonable time after, he 
will be ex|X)sed to the inconvenience and risk of keeping 
the money there for a long period of time. And Bishop 
V. Chitty (b) is an instance of a loss occurring from this 
circumstance, where the acceptor was held not to be 
liable. Srbag v. AbitM (r), was decided on the ground 
that it was not necessary to |irescnt the bill at all at the 
banker’s, and being, as to that, overruled by JRawe 
V. Youngs is not an authority against the application. 
Besides, here there is an averment in the declaration, 
that the bill was presented when due, which ha« been 
negatived. 

Abbott C. J. It does not seem to me that the par¬ 
ticular averment in the declaration is at all material; 
for the bill being payable to tlie order of the plaintifi^ 
who was the drawer, it would, unless he was guilty of 
laches, be evidence on the account stated. The ques¬ 
tion, therefore, really is, whether a mere omission to 
present the bill at the banker’s on the day when it 
is due, will discharge the iicceptor; and, it seems 
to me, that if we were so to decide, it would produce 
most mischietrous consequences. The case of Bosm v. 
Young goes the length of holding that a presentm«it is 

(«) 9 Jl. 4- E. 165. (5) S 51r. 11»5. (c) 4 A#. 4 5. 469. 

R S necessary 
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nwesuiry at the particular place specified ; and, per¬ 
haps, it may go further, and may exonerate the ac¬ 
ceptor, in case, by the omission to present in time, he 
sustains any actual prejudice; but it cannot extend to a 
ease like the present, where no such injury is proved to 
have arisen in consequence of the omission to present 
the bill fur payment when due. This rule must, there¬ 
fore, be refused. 

Holruvd J. («) If this case fell within the rule laid 
down in |he me of Howe v. ) oNng, we are, no doubt, 
bound by that decision; but I think it dtK’s not tall 
within it. The only coics in which parties luive been 
heid to be exmaerated in consequence of iion-prescnt- 
menb are those of drawers and indorsers. This is an 
Action against the acceptor, and, without saying what 
e#eet the pcoof of an actuid loss sustained by him in 
eonscqiienee of np eonission to present wonld have, 1 
think he is dearly not exonerated in the preesiu CMCf 
where no injury is proved to have arisen from what has 
pepurred. 


llxsT J. If 1 had thought that a consequence like 
that contended for was deducible from Ituwt- v. Youngt 
1 should |mve hfwitated before 1 pronounced the opinion 
which 1 did in that case. If a bill be accepted, payable 
At a particular place, the acceptor undertakes to have 
money there, and to leave it there till the bill is 
presented; and if he does so, and in consequence of 
thah by failure of the banker, he receives an injury, 
\ duph be exonerated, if the bill has not been 

presented in due time. It is like the case of a check, 

(«> J. wM shwnt at Chamber*. 

which. 
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wliiclif {f it be held till after the banker fails, wUi be 
ctmsfdcred as payment, in ease the person giviilg it had 
money In the banker’s hands at the time. 1 am satis¬ 
fied that the case of Bawe v. Young cannot be eonsidared 
as having iniposeil the condition contended for in die 
present case. Tliis rule must, therefore, be refused. 

Rule refused. 


Alexanokr against Southey. 

ROVER for printing types and other goods. Plea, 
general isane. At the triid at the last GmidJkall 
sktings before Beat J., it appeared, that the defendant, 
w bo was tile servant of the Albion Insurance Company, 
had ill liis custody in a warehouse, of whieh he kept 
the key, certain goods belonging to the plaintiff, saved 
friwi a fire at tlie plaintifl‘’s houses and which Imd been 
carried to the warehouse by the servants of the Company. 
Tile only evidence of a conversion was, that when tlie 
plaintiff demanded the goods from the dcfcndan4 the 
latter said that he could not deliver them up without an 
order from the Albion Office. Tlic learned Judge left it 
to the jury to say, whether this qualification of the de* 
feiulant’s refusal was a reasonable on^ telling them, that 
if so, he was of opinion, that there was not sufficient 
evidence of a conversion. The jury accordingly found 
a verdict fttr the defendant. Ami now 

IMnuuin niovetl for a new trial, on the grmiiKi of a 
misdiri'ctioii. Here, there was a tortious iiitcrineddling 
with the plaintiff’s goods, by the defendant’s refusal to 

U 4 deliver 


1881. 

aniiut 

TvitST. 


ll'e/ineidajf, 
JVbwmfer 14th. 


Where goods, 
the propeitj of 
the plaint!^ 
had been, by 
the aervaots of 
an insurance 
company, car¬ 
ried to a ware, 
bonae, of which 
the ddcfulant, 
a servant of the 
company, kept 
the key, and 
the defendant, 
on being ap* 
plied to by the 
plaintiff to de¬ 
liver them up 
refuacd to do au 
witliout an m- 
fler from the 
company: 
Held, that 
thia was not 
such a rcfutal 
as amounted to 
a conversion of 
the goods by 
the defendanu 
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ddiTer «p. This was therefor e a conversioiit and 
Perkins ▼. SmUh{aU and Stephens v. Etwall (h), were 
both instances where servants were held liable for a 
ocmversicnif althcnigh it was dcaie for the benefit of their 
masters. These authorities are in favour of the plain¬ 
tiff in this case. 

Abbott C. J. I am of opinion, that in this case 
there should be no rule. Perkins v. Smith and Stephens 
V. Ehoall were both cases of actual conversion by ser¬ 
vants, in disposing of goods the property of others, to 
thdr master's use: but, here the question is, whether 
the refusal of the servant to deliver the goods in ques¬ 
tion amounte to a conversion of the property. This 
therefore is the case of a conversion arising by con¬ 
struction of law. I think the refusal in this case, not 
being an absolute, refusal, was not sufficient evidence of 
a conversion, and that the learned Judge was right in 
so considering it, and in direerting the jury to find a 
verdict for the defendant. 

Baylet J. If the plaintiff in this case had informed 
the defendant, that he had previously made application 
to the Insurance Company, and that they had refused 
permission for the delivery of the property, or had told 
the defendant, that he expected him to go and get an 
order, authorizing the delivery of the property, and 
after that, the defendant had refused either to deliver 
the goods or to go and get such order, I think it 
would have amcniniod to a conversion on his part: but 
here the defendant had the goods in his possession as 


the 


(<i) 1 mtrnn. Sas. ‘ 


(S) 4 J#. 4 & asa 
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the agent of the Insurance Cmnpany, and be would not 
have done his duty if he had given them up without an 
application to his employers. He only gave, as it seems 
to mC} a qualified^ reasonable, and justifiable refusal. 


18S1. 

AuESAVsn 

agabut 

iWUlBBIs 


Hoi.royd J. I think the verdict in this case was 
right. In point of law, the goods were only in the 
custody of the defendant, and in the possession of his 
employers, the Insurance Company. If we were to bold 
this refusal to be a conversion, it would go this length, 
that if a person were to call at a gentleman’s house, and 
to ask his servant to deliver goods to him, and the 
servant were to refuse to do so, unless a previous ap¬ 
plication was made to his master, it would amount to a 
cemversion on the part of the servant. In this case, the 
goods came into the defendant’s possession lawfully, 
and the refusal is only till an order is obtained from the 
defendant’s employers. In, Perkins v. Smithy the de> 
fendant received tlie goods wrongfully at first, and the 
conversion was by an actual sale of them. Now it is 
clear, that the authority of the master would not amount 
to a defence of that which was altogether a tortious 
act of the servant. The cose of Mires v. SoUbay (o) is 
an authority in {mint. There, the servant refused to 
deliver liack some sheep which were on his roaster’s 
land; and it was held to be no conversion on his part. 
1 am therefore of opinion, that the rule should be 
refused. 


Best J. I thought at the trial, that 1 might pro¬ 
perly have nonsuited the plaintiff^ but that tlie satcr 

(m) V Mod. 


course 
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J«jsrj. coiirstf wh^ ro Jrtive th* qiie«tk»n 4o the jury. Ah hH- 
qualified refusal is alnifMt always conclusive evltleiice 

_j 

mgmiHtt of a conversion ; but if there be a qmilincation annexed 
to it, the question then is, whether it he a reas<»nable 
one. Here, the jury thought the (|ualifiration :i rea¬ 
sonable one, niul that the refusal did not linioiiiit to a 
conversion of the property* and I think they were right 
in that ooncluslon. 

Kule reiused. 


FtUay, Jameson and Another agaiusl Cami'ueli.. 

yo%ifmber IStb. 


Where a bond J^EBT on bond. The defendant pleaded his bank- 
ruptcy and ccrtificato, the latter being dated i?)td 
ain«nUrof'' lb 1ft. Tlic replication set forth the condition of 


parliament, 
being a trader, 
and. afUT bis 
bankruptcy, but 
before his cer¬ 
tificate, judg- 
iDcnt was (lit. 
tained in the 
•uit in which 
the bond was 
given: Held, 
that the l>ank> 
ruptcy and ci-r* 
tificate were no 
discharge to 
the bond. 


the bond, by which it appeared to have been a bund 
with sureties given under 4 G. 3. c. .Hii. a. 1., coii- 
ditifNicd for the payment of such sum as sliunid bo re¬ 
covered in a certain action, Uien pending in the Com¬ 
mon Pleas between the piaituifls and defendant, to¬ 
gether with sucii costs as should lie given in the same. 
And it then uvcrreii, that after the bankruptcy, to wit, 
in jHusier term, Sb G, 3., judgtneiil was given in that 
action in the Common Picas against defendant, iitr the 


sum of 28!i/., and so the bond forfeited by noti-|)ayni«nt 
of that rum. r3cmurrcr and joinder, 'lliis case was 
argut*d in last Easier term by 


fVildrf in support of the demurrer. This bond given 
under 4 G. 3. c. 38. 5 . K was a mere collateral sexuritv, 

and 
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And is iIisr!iArjj<*d by the bankruptcy and certiflmte. 
The difficnJfy ari«<ct8 from conroiiiidin^ the security and 
debt. The dclit i« not contin^Mitf nltlioiigh the security 
is NO. The moment the del)t was ascertained by the 
judgment, it liecaine i>y relation, a ilcbt due before the 
bankruptcy, ond us such, it was provcabic under the 
commission, and is discliargcd b}' the certificate. The 
security isjndced, contingent, and depends on the event 
of the judgment. Here, the original debt has been 
releascfl by the certificate, and the bond, which was only 
a security for it, cannot now be enforced. Ch. Ult. 
3tH. h. For the certificBte may be considered as a 
statutory release of the delit, Vansantlau v. Corsbie (/r), 
V. Amhrnsr. (A) In Hunter v. Campheil (c), the 
C'ourt only decided, that tiiey woidd not interfere, on 
motion, in a case like the pre^mt. This case Is aiialo> 
gous to bail, where the Court relieve the bail on 
motion, when the principal debtor lia^ obtuineil his 
certificate. 


tsi 

18«1. 

Jamcws 

CasiMciu 


Parke contrd, referred to the statute 7 G. 1. c. ^tl., as 
the uutliority by w'hich bonds were first made proveabie, 
and to Calhmti v. Ciuttnimek, cited in Tulty v. Sjutrkes (d) 
as proving that point. Under that statute, however, the 
time of payment must be certain, for a rebate of interest 
is to be calculutctl. Ex parte Barker (e). Here the time 
ia dearly contingent, for it could nut be ascertaitu'd 
when judgment wouki be given. There are many cases 
where it depends on the nature of the security, whe¬ 
ther it be barred by the certificate, as, for instance, 

(a) S IS. (»} S .V. a. 836. 

(c) 3 & ^ A STS. (ri) 3 Sir. SST. 

(t) • Fm. ran. lie. 

an 
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an annuity bond, and a covenant to secure the an¬ 
nuity, if the bond be forfeited before the Imnkruptcy, it 
may be proved. But in an action on the covenant for 
not paying subsequent instalments, the certificate would 
be no bar. Cotterel v. Hooke (a). Ex parte Granger (6). 
So a certificate obtained subsequently to the judgment 
in an action on a bail bond, was held not to discharge 
the bankrupt from the judgment; the bail bond not 
having been forfeited at the time of the bankruptcy, 
Coekerill v. Oasston (c), although it was there admitted, 
that the original debt was thereby discharged. Here 
the certificate was obtained after the judgment in the 
Common Pleas, and Bouttjlour v. Coats {d)y and Dins- 
dale V. Eames (e), shew that in such a case it is no bar. 
Nor will this be any hardship on the defendant, for, by 
suing the sureties, who are clearly liable, he may be 
made liable circuitously, and the law abhors circuity 
of action. 


Jfildet in reply, referred to Utterson v. Vernon as 
shewing that 7 G. 1. c. .31. was a declaratory act. The 
cases as to Imil bonds are distinguishable, for the con¬ 
dition of the bail bond is ncA, as here, to pay the debt, 
but to do a collateral act. 

Cur. adr. vult. 

Abbott C. J. now delivered the judgment of the 
Court; and, after stating the pleadings, proceeded as 
follows: — This case was argued before us in the last 
Easter term. It is an actiem on a bond, given in pur- 

(•) Deust.Vt. (S) 10 

(t) I Burr. 430. (it) Cmj*. <5. 

(0) a B.k ^-8’ S T. Jt. 540. 
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suance of the statute 4 G. S, c. 33. which has been 
since amended and rendered effectual by the statute 
45 G. 3. c. 124. It appears by the pleadings that 
the plaintiffs having recovered judgment in the original 
action on a bill of exchange, the debt and costs remain¬ 
ing unpaid, afterwards brought their present action. 
Pending the proceedings in the original action, and 
before judgment obtained therein, the defendant became 
a bankrupt, and a commission was taken out against 
him, under which commission, but not before judgment 
in that action, he obtained his certificate. This certifi¬ 
cate undoubtedly operated as a discharge in law from 
the debt due on the bill of exchange, and also from the 
costs of the action upon the bill; tlie costs being consi¬ 
dered, as to this point, only as an accessory to the debt. 
And it was contendetl on the part of the defendant, that 
being thus discharged from the payment of all that was 
recovered by the judgment in the first action, he Is, by 
consetjucnce, discharged also from the bond given to 
secure the payment of what should be so recovered. 
But we think thi^ consequence docs not follow from the 
premises. There may be two securities lor the same 
payment, one of which shall be barred by a certificate, 
and the other not barred. Thus, if the grantor of an 
annuity executed a deed of covenant for payment of the 
annuity us it should from time to time accrue due, and 
also a bond in u penal sum, with a condition for the like 
payment, if the bond was forfeited, so os to make the 
penalty a debt at law before bankruptcy, a certificate 
afterwards obtaineil discharged the grantor from all suit- 
on the bond, as well for future as prior payments of the 
annuity; but such a certificate did not discharge him 

from 
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from bui ileed of covenant, «»• >* rcsjHTtcd liiliirc |mj - 
mcnts, until tlie statute r i'Jt. ««.« 

So, if a person, being nrresttxl, giw a lmil-l>»»ntl, 
conditioned for his appearance in court to answer in a 
suit for a debt, and become bankrupt between the 
execution of the bond and the time o!' apprurunce, sf> 
Uiat the bond is not ibrfeited before b.is bunkruplcy, if 
he do not afterwards appear to ilie suit, wSicreby the 
bond becomes forleitt>d, and an action be brought upon 
it, anti he obtain his certilicate after judgment in that 
action, Uie certificate, although it operattMi ns n dis¬ 
charge from tlic debt for which the original action was 
brought, docs not operate as n discharge fi-om the judg' 
ment obtained in the action upon the Imnd. {a) It is 
true, that the condition of such a Imnd is not for pay¬ 
ment of the debt; but nevertheless the Ih>iu 1 is in cflect, 
n security only f-r such payment; and. although a 
judgment in the action on the bond be given for the 
]ienalty, yet execution can be taken out only for the 
original debt, together with costs, and not for the full 
penalty of the bond. And we think the bond in ques¬ 
tion is more analogous to a bnil-lKind than to any other 
instrument or deetl in common use. 'I'lie defc'iulant 
was a member of parliament, privileged from arrest; 
and, consequently, could neither be re(|uireii tf> give a 
bund to any slierifi* fur his appearance to an action, nor 
to give bail in court to any action in the usual way. 
This was fuund to be inconvenient; because* a trader, 
who happened to be u mcmlicr of parliament, bc'ing 
relieved from the fear of personal arrest, might, for a 


(d) CftckeriU Ouvtom, i Itmrr. 43ii. 
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long tiniCf avoid the committing any of the usual acts of 
\>ankru)>tcy» luul therein' delay Ui» creditor from tVte 
relief afforded Viy a commission of ^ninkrupU To 
remedy this inconvenience, the statult,* 4 G, A. c. 3*1. 
was passerl, which, upon a bill filctl in coiirt, on an 
afiidavit of debt, and other circumstances therein men¬ 
tioned, rc<{uirct) the trader, within two months after 
jx;rsonal service, to pay, secure, or compound lor the 
debt, or to give a bond with sureties like the present; 
or, in delimit, provides, that he shall be accounted a 
bankrupt, and subjecUnl to a conmiission at the suit of 
any creditor. A bond so given was undoubtedly in¬ 
tended as a substitute fur that security, which, in other 
cases, is obtained through the medium of an arrest, 
though the statute is imperfectly framed with a view to 
the intended object. The eftcct of a certificate to dis¬ 
charge a bankrupt from a judgment obtatneti iK'tween 
bankruptcy and certificate, depends upon the provisioiK 
of the statute 5 G. 2. r. 30. ss, T. and 1.3. Those pro¬ 
visions are, in their terms, confined to the original 
judgment, and do not extend to a security given lt>r 
payment of the sum that may l)c thereby recovereil- 
Atid, therefore, the persons who become bail in court 
cannot plead in their discharge the certificate of their 
priiici}'Hil : and the ground ujioii which the courts 
relieve them, on motion, is, that the bankrupt, if sur¬ 
rendered by them in fierformauce of their rect^iir^mce, 
is entitled to his immediate discliarp^c: and to oblige 
them to surrender him, in urdi r to relieve themselves, 
would be a vexation to him, and a useless cxpcncc to all 
partiui. Hut considering the olfect of a bond like the 
present witli reference to the law as it stood before the 
{irovision respecting sureties, ititroduced by tJie statute 

49 G. 3. 
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49 G. 3. c. 121., the persons who joined ns suretiw ill 
such a bond had no means of relief They were un¬ 
doubtedly liable to an action on the bond; and if 
compelled to pay, under the circumstances of the present 
case, might undoubtedly have sued the bankrupt for 
reimbursement; so that if he should have been held 
discharged from a direct action u{iou the bond agiunst 
himself, he would not have been discharged from the 
e£^t and consequences of the bond, but might have been 
made liable indirectly, through the medium of his 
sureties, and for their reimbursement. And circuity of 
action is always to be avoided, which would afford an 
additional reason for holding him liable directly, and in 
the first instance, by an action against himself on the 
bond. And as we think this case must he decided, 
with reference to the law as it existed lK>i'urc the statute 
49 G. 3., it is not necessary* to consider the cfiect of 
that statute, which, w’hatever it may be, is certainly 
confined to mutters between the sureties and their prui- 
cipal, and docs not touch the rights or remedies of the 
original creditor. For these reasons, we are of opinion 
that judgment should be given for the plaintifiSt. 

Judgment for the plaintiffs. 
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Coverlet againsl Burnell. 


hhmi mte r I7tbm 


^SSUMPSIT for money had and received, to J^y^**** 
recover from the d^endant, an auedonemr, the JW^reCom- 

paof wm Mi> 

amount of a deposit paid on the sale of an annuity, thoraed to 

^ • A m#* ®»“ey ft* 

The cause was tried at the London sittings after Mt- tbo purpoM of 

charhnas term, 1817, before Lord JEMenborough C. Jf 

when a verdict was found for the plmnti^ subgect to the 

opinion of the Court on thie following case. Sl* 

Oto the 20th tbrne, 1817, the d^ndant put up for ofaowniMiw 

bm, or by 

sale the imnuity in question, under the following printed grutiiig annuL 

ttMB for ttflR of 

particulars : ** fVuftrloo Bridg 0 annuities. Particulars yam, or for 
. . * 1.1 . Theact 

and conditions of sale of an annuity, payable out did not contain 

and secured on, the tolls of the Waterloo Bridge^ whidi 

will be sold by auction by the defendant, at Garramnf% ^ 

coffise*houset pursuant to an order of commissioners of 

bankrupt. Lot 1. an annuity of 641. per annum, pay- 

able half-yearly, well secured, and payable on the^s/ narradtutbem- 

... wrr . , seWaapowa 

tolls arising from that valuable concern the fratenoo of rcdrauption: 

Bridge^ which will open for passengers on the ISih day Umw ciicuni* 

of this month, with interest thereon.** At the sale the 

plaintiff was the highest bidder, and was declared the 

purchaser of lot 1. for 580/., and immediately paid his 

dc|iosit on that amount, agreeably to the conditions of 

sale, and siuned a memorandum of die contract. The uaaandcem. 

* " aUa aBBiuip* 

defendant was employed, in liis character ot auctioneer, 

to sell the annuity in question, which had been granted by 

the Waterloo Bridge Company to one Stephau, a bank- 

rupu By the deed of grant, it appeared that the company 

VoL. V. S reserved 
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agahut 

BVBUtK. 


reserved to themselves a right lo redeem the annuity at 
the expiration of five years. 

SiugdfH, for the plaintiff. The auctioneer ought to 
have disclosed by his particulars the redeemable quality 
of tliis annuity. The piircluiscr might fairly assume 
that it was irredeemably et})ccudly as the act of parlia¬ 
ment enabling the commissioners to grant these annui- 
tiesy oltliough it contains a form of grouty docs not 
expressly give a |x>wer of redemption. lie was then 
stopped by the Court. 

BamewaUf contrm The rule of law, ** caveat 
emptor,” applies to this case. The annuity was granted 
originally by the IVaierloo Bridge Company, for the 
purpose of raising money to enable them to cariy on a 
great public undertaking; and although a {M>wer of 
redmuption does not necessarily belong to every an¬ 
nuity, yet it almptit universally attaches to an annuity 
granted for such a purpu^; for the mode of raiding 
money by annuity is resorted to only when it cannot be 
obtained upon mortgage or by other means. The cir¬ 
cumstances under which this annuity aas granted must 
be taken to have been known to the purchaser; for it 
was granted originally iimler the provisions of a public 
act of purliamen^ the 53 G. 3. Ihj. Hy section b*. 
of that act, the company are uuthori/eil to raise 
200,000/. for the purpose of completing their work, 
mtber among themselves or by the admission of new 
subscribers; by section 7. they arc authorized to raise 
it by mortgage; and by section 8. by granting annuities 
payifole out of the rates, either for a term of years or for 

Ufe. 
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lito. The purchaser, therefore, in thiH case, must be 
cousiclered to have known tlint he was purchasing an 
annuity for life or years (which would {lay him 11 per 
cent, on his purchase«nioney;, ciriginally granted by 
persons for the pur|ios{‘ of enabling them to cairry on a 
gretit public work. He ought, therefore, to iiavc 
known that the original grant of an annuity must, 
according to the common course of such dealings, ha\'c 
contained a {Ktwer of redemption ; or, at least, that fact 
was so very probable as t<i throw upon him the obligation 
i>f making enejuiry u[Mm the subject. 

Aiiiurrr C. .1. 1 am of opinion that the plaintiff is 

entitled to recover. It is of great consequence to the 
public that auctioneers, who take upon themselves to 
dcscribtr in their particulars the property to be sold, 
shoultl truly describe it : for the buyers act on the faith 

• m 

of those descriptions. We ought not, tlierefurc, to 
be astute in curing the defects which are apparent on 
the face of tlii'se particulars. It is true that an annuity 
may la.* redeemable, but it is not necessarily so: and it 
sn<*t redeeiiiable, unless there lie a special provision to 
that effect in the deed granting it. The purchaser had 
no reason to suppose, in this case, that the annuity w*as 
redeemable. He could not have learnt that from the 
act of parliament, which contains no provision to that 
effect. .\iid, under these cireitmstances, it apjiears to 
me that he might naturally expect that he was to pur¬ 
chase an absolute, and not a n.'deemable, annuity. I 
am of opinion that, in the present case, it was incum- 
lieiit oil the auctioneer, who off'ered the annuity for sale, 
to descrilH‘ it us a rcxicemalile annuity. Tiicrc must, 
therefore, be judgment for the plaintifll 

S 2 
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Bayuby J. I am of the same opinion. If this luul 
been a common annuity, it might naturally have been 
supposed that a purchaser would iiiuku enquiries tis 
to its nature ; but, here, it was granted untler the 
provisions of an act of parliament, and the purchaser, 
by looking at the act, might reasonably expect to find 
the nature of the annuity. Now, by the Sth section of 
the act, he would learn that the company were at 
liberty to grant any annuity, for any term of years, 
or for the life of the grantee, or his nominee; and 
that, in the i)th section, a ibrm of grant is given. 
Now, both these clauses being silent as to the annuity 
being redeemable^ he would be fully warranteil in con¬ 
cluding either that the annuity on sale was for a 
term of years or for a life, and he could not have 
any idea that it was a redeemable annuity. I think, 
therefore, the plaintiff is entitled to recover back the 
deposit. 

HoLroyd J. Under the provisions of this act, a 
purcliaser would naturally exjiect that this annuity was 
not redeemable. I, therefore, concur in thinking that 
the plaintiff is qptitled to judgment. 

Judgment for the plaintiff, {a) 


la, Um j. wm kbtaiit in Ui« Bail Court. 
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Kipling against Turner. 


jfSiOAH/a 
November 20th. 


y^EBT on bond. The defendant craved oyer of the 
condition, which was as follows: Whereas G. JV., 
I. 7'., .‘ind /. T. A"., huvu lately Bled their bill of complaint 
in chancery, against Jt. M. and 7. .S., defendants, touch¬ 
ing the matters therein contained. Now the condition 
of this obligation is such, that if the above bounden, 
Civor^r Turner^ his heirs. See., do, and shall well and 
truly pay, or cause to be paid, all such costs as the 
said Court shall think fit to award to the defendants on 
the hearing of the said cause, or otherwise, then this 
obligation to be void, &c. And he then pleaded, first, 
that the said Court, in the said condition mentioned, 
had not awarded any costs to the said defendants, 
li. M. and /. 5.: and secondly, that after the execution 
of the iKind, and l)eforc the said Court had awarded any 
costs to the said R. M. and 1.8.$ to wit, on, &c. at, &c. 
the said I. S. died. Replication to the first plea, that 
after the death of I. <S'., by the custom and practice of 
the said Court, he, the said R. M., was entitled to certain 


Hie condition 
of n bond, nfter 
reciting thnt 
B , end C. had 
a bill in 
equity against 
U. and E., was. 
that the obligee 
would pay all 
such cosu as 
the Court of 
Chancery 
should award to 
the.drfenninntt, 
on the hearing 
of the cause: 
Held, by three 
Justices (jib~ 
bott C. J. dubi> 
tante ., that the 
death at E., 
before any costs 
awarded, could 
not be pleaded 
in discharge of 
the bond. 


costs. And that after the death of 7. &, by a certain 
order of the said Court, made in the said cause, it was 
ordered, that the plaintiffs should pay to the said R. M. 
his costs, to Ik‘ taxed, &c. and that the costs were after¬ 
wards taxed at .SS/., and tliat defendant had not, though 
requested so to do, paid the same. And as to the second 
plea, demurrer. The defendant also demurred to the 
replication to the first plea. 
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tl, tVitliamSf fi>r tlic plaintiff. The question here is, 
whc^ther the bond be discharged by tlie death of one of 
the parties, mho were defemlants in the original suit in 
chancer}’. These conditions arc to be construed lilwr- 
ally, and every reasonable intendinent must be made to 
e0ectuate the olyect of the parties. That object in this 
case m-as clearly, to iiuleinnify the plaintiffs in the suit 
in equity against any costs they might incur therein. 
There is not any thing in the conditiiui which at ail 
refers to the death of one of the i!eli*iidants in equity, 
as an event in which the bond i> to be at an end. The 
condition is to indcninifv a^:ainsi anv costs, if they 
accrue. In Com. Dig. Tit. Comlition L. I., it is laid 
dow’n, that if a condition be to enfeoff two before such a 
day, and one dies, the party ought to enfeoff the other. 

Littledalet contra. 'I'lns is the case of' a surety, and 
the condition is, that he will pay all such costs as shall 
be awarded to M- M. and I. S. and in such a case, if 
J.S. dies the bond is discharged. Tlie principle on m hicli 
cases of this sort deficnd, is founded on D/nl Arlington 
V. Merricke. {a) And JVright v. Jlussrt (A), liarkrr v. 
Paiker{c\ and Strange v. Z>e(d}, are authorities to 
shew’, that a bond given fur the faithful discharge of a 
clerk’s duties to A. and B., is dischar^^d by either the 
death of A. or /?., or by a change of the firm, by intro> 
ducing a third person. And the reason given, is, be- 
< 3 iuse the surety might have a special reliance on A. or 
B., which induced him to enter into the obligation. So 
again, he will not be liable beyond the particular time 

fa) S SatifuL 414. a. b) 3 ITiUon, S30. S muht. 9S4. S. C. 

fcj 1 r. H. 287. 'fl Eaa, 4*44. 

men- 
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mentioned in t)ic' condit/oii. (IcrCf tVic death of J. S. 
may perhaps iiave Wen a cause of the rosts having been 
incurred. And there is no averment in thn replication, 
that the costs accruing were such as would have uTCrued 
in case 7. S. had survived. 

Abiiott C. J. M}' mind is not quite satisfied upon 
tliis case, Iiccause, the situation in vrhich defendants 
in equity stand ns to costs, is not the same as at 
law. For, in equity, the Court sometimes orders the 
plaintiffs to pay costs to one defendant, and to receive 
them from another, and if that had been done here, 
this defendant would have received the advantage. 1 
doubt therefore, whether we can properly introduce the 
words ** or eidier of them,** into the condition of this 
bond, in order to satis^* the intention of the parties. 
The inclination of my opinion is, therefore, in favour of 
the defendant; but, as the rest of the Court are of a 
different opinion, and entertain no doubt upon die sub¬ 
ject, the judgment must be for the plaintiff. 

Bayley j. This bond is not conditioned to pay 
such costs as the court of equity shaH awanl to S. M. 
and 7. S. by name, but to pay such costs as shall be 
awarded by that court to the defendants and 1 chink, 
that the meaning of that is, that the present defendant 
undertakes to }iay all such costs as shall be awarded by 
the Court to those who at that time fill the character 
of defendants in equity. The cose is very different 
where {H'rsoiis arc dcscrilnxl by character, and where 
Uiey arc descrilicd by name. If, for instance, a man 
makes A., B., and C., his executors, and directs that 
A.f B,y and C, shall sell his property, then if A. dies, 

St B, and 
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B» and C. cannot sell it» but if he dire^ his executors 
to adl it* B, and C. may do so. In this case* therefore, 
I think that if any costs were awarded to persons filling 
the charactw of d^ndants in equity, they would be 
within the bond, and here it appears l^ the r^Iication, 
that there were costs so awarded. 1 am therefore of 
opinion, that there should be judgment for the plaintiff. 

Holrotd J. I entirdy ^ee in the opinion pro¬ 
nounced by my Brother BayUy. It appears, that here, 
there were three persons filling the character of plain¬ 
tiffs, and two, that of defendants in equity, and the in¬ 
tention appears to me plainly to have been, that what¬ 
ever costs the plaintifis in equity were compelled to pay, 
should be repaid by this defendant. 1 think, therefore, 
that the plaintiff is entitled to our judgmmt. 


Best. J. The object oi the Court is to ascertain the 
intention of the parties, which it is not very easy in this 
case to do. I think, however, that it was this. The 
defendant undertook, that if the persons mentioned in 
the c(mditi<m would file a bill in equity, he would be 
responsible for all the costs which might be awarded 
against thm by the Court. 1 agree, therefore, that in 
this case, tlie plaintiff ought to recover. 

Judgment for the plaintiff, (a) 

(a) See Burdag v. Lumt, 1 Tirm Beit. (note a.}, where the 
eec urity wee given u* the bnaktng.houM, end not to the pnnnen by name, 
and there the raratjr was held to be liable, notwiUiataiiding achange of the 
firm. 
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Lewis and Others against Ovens. 


^AMPBELL hod obtained a rule to shew cause why Whm • piain- 
thc defendant, who had sued out a writ of error in 
this case, should not give security for costs, or why the 
plaintiffs should not be at liberty to proceed on the 
judgment, notwithstanding the writ of error. It ap- 
peared that the defendant resided m Irelandt and that default Uienof. 

the defendant 

the writ of error was brought after a sham plea, and in error will be 
. , , 1 1 - • pennitied to 

judgment upon demurrer to the replication. pra^ on hu 

judgment, not- 
wiUiktanding 

Marryat and Chitty shewed cause, and contended, 
that this was distinguishable from the cases in which 
the Court requires security for costs, where a plaintiff 
resides out of the jurisdiction of the Court. Here, if 
the security be not given, the party will be liable to be 
taken in execution. In other cases, the proceedings are 
only stayed in the mean time. 


CamgbeUy contr^ stopped. 

AnuoTT C. .T. This is quite analogous to the cases 
referred to, and it is even a more, favourable case tor 
sucit an application. The present rule, if made abso> 
lute, will not stop the jiarty from proceeding in his writ 
of error, if he has any substantial ground tor it. But 
unless he gives security for costs, the other side may, in 
the mean time, proceed on their judgment. 

Rule absolute. 



866 


CASES IN MICHAELMAS TERM 




In the Matter of Salisbury. 

•mSliUUd^c *** |ier»on had obtained n rule nisi for 

ate^ui one of tlie tipstafis of the Court, to anhwer the 

•liityiiM. 

nomof^ for matters of his affidavit. The affidavit stated, that the 
ti|>staffi had taken a fee of half a guinea for conv^ing 
file j»*dge’s chambers, (to which he had been 

Kii^s Bench. i)j0ugiit by habeas corpus) to the King’s Bench prison, 
such fee being more than he had a tight to demand, 
according to the table of fees affixed in the King’s 
Bench, in pursuance of a rule of this Court. 

Gtarnej^ and PlaU sliewed cause upon affidavits, stal¬ 
ing, that the fee had lieen taken for a very long peritrd 
of time by all tipstaffs in both courts, and that it was 
allowed by the master in costs. 

The Court, how’cver, adverting to the statutes 2 G. 2. 
e. 22. s. 4.f and 32 G. 2. r. 2H. r. 5., and the rule of court 
of Michaelmas term, 3 G. 2., and the table of fees settled 
in the following year, said, that it was clear, that the 
lip’>taff had no right to take any other fee for taking a 
prisoner from the judge’s chambers to the King’s Bench 
prison, than six shillings, whidt was the fee allowed him 
in that table. They, therefore, ordered the fee so taken 
to be returned to the coiAplainant. {a) 


(m) Sss tilt UMc of fee* in Uie ruin of the King's Bench, p. 1. 
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Bukton, Cliildren, and Burton against Issitt. 

RULE nisi had been obtained for discharging the 
defendatit out of custody, on the ground of a defc*ct 
ill the note delivered to him, for the payment of the 
sixpences under the Lttrds' act. The action was brought 
by the tliree plaintiffs. ChihlrcUy however, had ceased 
to be a partner before the note was given, wliich was in 
this form, J. UnrioHy for self and partners.” 

,Terrmi/y now sliewed cause upon an affidavit, stating, 
that all the plaintiffs were in partnership at the time 
when judgment was recoveretl, anil that, by the deed of 
dissolution of partnership, power was given to the re¬ 
maining partners, to use the name of Children in the 
prosecution of all suits brouglit, or to lie brought for 
recovery of partnerahip property, and contended that, 
under that pow*er. Burton was authorixed to sign the 
note in this case. 

eontni, contended, that although the deed im- 
powered the remaining |)artners to use the retiring 
partner’s name as a plaintiff in a suit, it did not autho¬ 
rize them to bind him by a promissory note or other 
negotiable instrument, and that, unless the instrument 
in question was obligatory on all the plaiutifis as a pro¬ 
missory note, the defendant was entitled to his discharge. 

Per Curiam. Tfiis was using the retiring partner’s 
name in the prosecution of a suit, and the note is 
obligatory upon him. The rule, therefore, roust be 
discharged. 

Rule discharged. 


2 *^ 

18 ^ 1 . 


By a deed of 
ditaoliilion of 
I«rtjien|iip, « 
power ir«e tg- 
serred tv tbe 
remaining 
partners, to me 
the name of 
the retiring 
partner ^ tli« 
prote^Uon flif 
all suiu. In ipi 
action in Toid> 
judgment bad 
been obtain^ 
by all the 
partners, before 
the dissolution, 
it was held, 
that the remain¬ 
ing partners 
hod authority, 
under that 
power, to give 
to the defend¬ 
ant a note for 
the payment of 
the siapences, 
under the 
Lords act. on 
behalf of tb«n- 
selves and the 
retiring partner. 
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TfcurfAqr, Blukdell agatnsf Catterall. 

Ximemier 7lh. 


Tbe public 
have no com¬ 
mon law right 
of bathing in 
tbe tea; and, 
as incident 
thereto, of 
crosMng the 
hca shore on 
foot, or with 
bathing ma¬ 
chines, for that 
purpose. 


'JpRESPASS, for breaking and entering the plaintiff** 
cli>se, (describing it, first, as a close calletl the Sca- 
SUnrCf within the manor of Great Cros/>ty ; seconilly, as a 
close between the high-water murk and the h)w-waler 
murk of the river Mcrseify in Great Croshi/, in the county 
of Lancaster ;) and with feel in walking, ami with the feet 
of horses, andw'ith the wheels of bathing machines, carts 
and other carriages pa.ssing over, tearing up, damaging 
the sand, gravel, and soil i>f the said close. The de¬ 
fendant pleadetl, us to the trespasses committed on the 
close called the St'a-SAorcy and on that between the high 
and low-water mark, a public right of way on foot, and 
with cattle, carts, and carriages : and secondly, as to the 
same trespasses, that all the liege subjects of our lord 
the king, had been used and accustomed to have and 
enjoy, and of right ought to have hud and enjoycii, and 
still of right ought to have and enjoy the right ami 
liberty of bathing in the sea from time to time, IxMiig 
o%'er and u|K>n the whole or any part of, or adjoining to, 
the said close, in which, &c., at alt seasonabhr and con¬ 
venient times, for their health and recreation, and for 
that purpose, of going and returning, passing, and re¬ 
passing into, through, over, and along the .said close, in 
which, &c. on foot, and with their servants, and with 
carriages and bathing machines, and horses drawing the 
same to the sea and liack again; and of staying in and 
upon the close a necessary and convenient time for tin: 
purposes of bathing as aforesaid: And tlurdly, as to 

oart 
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pari of those trespasses, a right of battling and of 
passing on foot only. The plaintiff took issue on these 
pleas; and also newly assigned that the defendant com¬ 
mitted the trespasses on other occasions, and fur other 
purposes than those in the pleas mentioned, and out of 
the highway in the first set of pleas mentioned. Issue 
thereon. At the trial, at the last Tjcmcaster assizes, be¬ 
fore liaiilni J,, a verdict was found for the defendant on 
the first set of pleas; and for the plaintiff on the new 
assignment, and on all the other pleas, subject to the 
opinion t>f the Court on a special case. The plaintiff 
was th-j Lord of the manor of (Jrcat C'/os^y, which is 
bounded on the west by the river an arm of 

the sea. As lord of the manor, he was the owner of the 
shore, uiul hud the cxc!nsi\c riolil of fishin<; thereon 
with stake nets. The defendant was the servant at an 
liotol, erected in I ^ 15, ii)>on land in Circal Crosby, 
fronting the shi>ie, and boundeil bv the high-w'atcr mark 
of the river A/#vs(*y, the pn>prii.tors of which kept 
bathing machines for the use i f' persons resorting 
thither, who were driven by the defendant, in machines, 
across the shore into the sea, f .r the purpose of bathing, 
and the defeiuluiu received a sum of money from the 
individuals so bathing, for the use of the machines, and 
for his service and assistance. No bathing muchine'> 
were ever used upiui the sluire in drt'at Crosln/, before 
the c*btablishnient of this hotel, but it had been the 
custom for the pidtlic to cross it on foi>t, for the purpose 
of bti}.hiiig. There was a coiniiu>ii highway for carri¬ 
ages lUong the shore, and it was proved, that varioiis 
articles for market were itccasioiially cart oil across the 
shore, although the more common iiKHie ot' conveyance 
lor such things was by a canal, made uUnit K>rty years 
ago. I'hu defendant cuuleuded for a coiuiuon law right 

tor 
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Grrcson, for tlie plainlifT, oiiitciMltil, iliai rlirr** was 
no common-law right to Imtlic, iiuh*|u iu!cnlly ol 
in the particular place ; first, from the s»l«*nc»’ *>l 
authorities; secuiicliv, because siicli aright was c«>i»trttr\ 
to analogies: and; thirtliy, bi>eause it was contrary to 
established and acknowliHlgctl rights. .-\s to the flr>t 
• point, it is sufficient to refer to L,t>rd //«/e*s treatise /h’ 
Jure yiaris and lie I*€trtihm ^luria, where, in chapters 
5 and 6, he enumerates the different public and private 
rights applicable to the sea-shore, and creeks and arms 
of the sea, and docs not include this right. As to the 
sc^cond, it is laid ilnwii in Lord Hale, iJe Port thus "Slaris, 
pp. 73 and 76, and in p. .'1 of the same 

book, that the public have no right to unlade goods, 
or to moor or tow their vessels on the shore, without 
leave. The authority of Jiracltm, lib. i- c, 12. 5. f#., can¬ 
not have much weight, fur it is only copitnl from the 
civil law, and was overruled in Rail v. Jiethert. (u) As 
to the third point, it is clear that such a right woultl in¬ 
terfere with the iinprovenieiit of the shore by the h>rd ; 
anti that this right is in the lord uppetirs iroiii Sir 
rtenry t Constable's, case, it Rep, 107., Hammond v. lii^es, 
lyper, 32G., 'JThc Ailtjrneif-Cicneral v. Rtdl and Ol/tets, 
cited Hale, p. 27., StochtLvll \. 'I'errtf, 1 /Vs. sen, 115., 
and iVarvcick v. Ctdlins, 2 M. S: S. 301. (A) Sti, all wharfs, 
quays, &c. erected on the sliure, might lie pulled dtiwn ; 

='«) 3 7\ R. 2«l. 

{hj Hi* tvrvrcnctM mn to f.oftl Hutr'% trwtinM. as puMisIWti by Mr. 
H^rgrmve in his Ijmmr Tracts. 

for 
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for no tmglh of time can legalize a nuiiuince, which these 
uoultl be, if this right existed. Var^ht v. 

*2 Uartu Sc AUi, 662., Rtt v. f-Vofr, 3 Cumpb. 224. 
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Jn^ contrL The case of BaU v. Hrriteri is very dis- 
tiiiguisliubti* from the present, 'riiat case only applied 
lo the banks of a navigable river, which stand obviously 
ttn a difTereiit fimndalion from the se:i-shoro. On the 
banks t»r the river, where the right of towing was 
rlaiintHl, no general right of highway was contended 
i«»r ; whereas, in the present case, the locus in quo is a 
public highway. 'Fhe claim iiicre made, if maintainable, 
woidd have established the right to tow on both sides of 
all navigable rivers, although this is contrary to ge> 
iieral practice, and although most of the navigable rivers 
in the kingdom have l>ccn made so under diflercnt acts 
of parlianicnt, passed subsequently to the law'ful con* 
structioii of ilwelling-liouses, &c. ii|>on tlieir banks. 
Whereas the barren sands of the feea-shore, covered by 
the sea every tide, are no where so appropriated. The 
fact, too, that such acts have been repeatedly passetl to 
make rivers navigable, and to appoint towing-paths on 
ihcir bunks, within certain limits, ^hcw$ that such paths 
ilid not previously exist at common law. An act of par- 
liunieiit was not coiisidereil necessary to render the open 
sea navigable, or its shores accessible*. The distinction 
between navigable rivers anil the sea-sliorc is frequently 
iiutici'il by lAtnl //ci/c, pp. 6 anil 7. This right is not 
contrary to analogies; for the public, generally sjicak- 
iiig, have a right to fish on the const, and on arms 
i>r the sea, and to cross its shores for that purpose, al¬ 
though that right may, in si>me few* instances, have been 
interfered with, where individuals claim under a grant 
from the crown, or by prescription, which presupposes 

a g^anu 
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a grant. Lord Haict pp. 11. Hi, 20., and Bagott v. 
Orr, (a) Tlie right to bathe iu the sea is of great mo* 
ment to the public, and less liable to private appro¬ 
priation than the right of fishery. Although private 
individuals may possess advantages connected with the 
shores still they cannot possess any which can autliorize 
them to preclude the public from their permanent right 
of free passage over it. Tlic erection of wears, although 
in some instances tolerated under ancient grants, has 
been repeatedly treated and considered by the law as 
a nuisance, on the ground that they interfere with the 
public rights of fishery. In IVchl v. Hornbtf {b), the 
substitution of a stone wear for one of brush* wood, was 
held to Ixt an illegal encroachment, because it pre\'eiiled 
the ascent of fish up the river. In Bagotl v. Orr, the 
right of the public to pass freely over the sea-shorc for 
any common use and enjo 3 ’mcnt thereof, is fully re¬ 
cognized. The authority’ of Bracton is expressly* in 
point, and fully’ establishes the |x>sition, that the sea¬ 
shore is as common to all as the sea itself; and as the 
sea is open to every one, it follows, that if the passage 
from Bracton be good law*, that the shore is equally so. 
His authority, indeed, was questioned in BaU v. Uer- 
bert. Lord Hale, however, in his History of the Com¬ 
mon Law, mentions Bracton as a good authority. He 
was Chief Justice of England in the reign <if Hni. d,, 
and from his station, therefore, must be taken to be no 
mean authority of wliat tlic common law was in his day. 
Tl)c passage referred to, is cited by Lord Hale in his 
treatise, De Portibm Maris, c< 7.* p. and also 
in Callis on Sewers, p. .S'l. It is no objection to the 
passage, that Bracton has availed himself of the very 


Im) 9 jSw.4^ PvU. ^TJL. 


7 Sms, 195 . 



IK TUE Second Year or GEORGE IV. 


27» 


words of Justinian. It was impossible, that he should 
not have found the principles there laid down in the 
civil law, or in any other well digested code, for they 
are directly derived from the law of nature, and are 
indispenGabie to the enjoyment of thor:e common 
benefits which are most susceptible of private ap¬ 
propriation, and as such, are to be found in the written 
or unwritten law of all civilized nations, Grotius Dc jure 
belli et pacist c, 2. ss. 3. & 4., and Mare liberum, passim. 
UirdHale c. 6., p. 78., is an autliorily to shew a general 
right in the public to the free use of the shore lor ail 
lawful purposes. As to the third objection, that the 
right claimfxi in this case, is incompatible with acknow¬ 
ledged private rights, such as the erecting of wharfs, 
quays, and embankments, the right now claimed being 
the more ancient, the more general, and the more im¬ 
portant of the two, is paramount. Besides this general 
freedom of passage over the shore is not incompatible 
with tlie occasional construction of quays or wharfs. 
'I'liey are rarely, in |x>int of fact, so situated as to ofier 
any real obstruction to persons cio-sing the siiorc for a 
lawful purpose, while they mainly contribute to another 
very material anti equally lawful enjoyment of it, in the 
facilities ullbrded by them to the landing and loading of 
goods, oiul such buildings are allowed from the ne¬ 
cessity of the case, and for the public good, and are 
ill no instance so entirely juris privati as not to lie 
subject to public regulation, being affected with a 
public interest. .\nd if they should be so situated, as 
instead of conducing to the better use of the shore, to 
become actual obstructions thereto; they may I'c 
abated as nuisances, fjord Male, c. 7. de portibus man's, 
p. 85. Besides any argument derived from tlie dif- 
VoL. V. T ficuUy 
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ficalty of reconciling the erection of wharfs or embank¬ 
ments, with the general right to pass over the shore, for 
the purpose of bathing, must apply equally against the 
right to pass over it for the pnrjxMC of fishing, which 
latter is admitted to exist. It is clear, that the common 
law right to bathe exists, from the universal practice of 
the wiiole realm, which is a proof of wluit the ctmimon 
law is, the usage of a place being a custom, but tliat of 
the whole realm being the coiiimon law. The authority* of 
Braeton is expressly in |x)int, and estubiisbes the position, 
that the seu'shore is as common to all ns the sea itself. 
If so, then the absence of any authorities, shews that it 
remains the common law now; for it cannot be shewn 
to have been since altered. The right to the shore 
was origtnali}’ in the king, and when in his hands, was 
subject to this right. No subject claiming under him, 
can daim a greater right than the king had. .\s to the 
right to bathe from machines, it exists as an accessory 
to the general right, for many persons, from infirmity or 
other circumstances, might otherwise l>c deprived of this 
beneficial practice. 

f W. atii\ rtdt. 

And now*, there being a dificreiicc of opinion, the 
Court delivered their judgments seriatim. 

BEirr J. 'llic question in this case is, wluiher there 
be a common-law right to puss over the shore- fur the 
purpose of bathing in the sea. It will not be disputed 
that the sea, which has been called the ** Great hq^hway 
of the world,” is common to all. Bathing in the sea, if 
done with decency, is not only lawful, but proper, 
often neoesMiry for many of the i n ha b ita nt s of this coun¬ 
try. 
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try. There must be the same right to cross the shore 1821. 

ill order to bathe as lor any other lawful purpose. We ' 

t f 1-1 111 If Bixsii)ei.l , 

are, tiierefure, now to decide, wlictlicr the public arc agaimt 

precluded from passiitg, except at particular places, over 

the beach to the sea iirithout the consent of some lord 

of a manor. That this will be the consccjuciicc of our 

deciding in favour of the plaintifT, has been already 

udmitteil at the bar, and must be conceded by every 

one. 1 am fearful of the coiisetpiences of siicli a dcci- 

siiiii; and, much as 1 dislike diflcriiig from the rest of 

tile Court, 1 have thought it my duty to declare that I 

cannot assent to it. We have been told tluit lords of 

manors will find it their interest to indulge the public 

with the privilege of going on or over the sands of the 

seu, Olid that judges and juries will check the vexatious 

exercise of the right to exclude them. Ilut the free 

access to the sea is a privilege too important to jRtiglis/i- 

men to be left de{>cndant on the interest or caprice of 

any description of }K'r>oiis. 

It ia agreed by all, that the seu->hurc was ut first ap¬ 
propriated to the king, from whom the right to it must 
lie derived. The present state of the shore shews tlic 
manner in which the crown must have used it. Some 
parts of it were held exclusively by the crown for the 
pur^Hises of fisheries, harbours, warehouses, &c. But 
the greatest part was left ojieii as a common high¬ 
way lietweeii tlie si‘a and the land. This is the state in 
which it continues to this day, and in which, from its 
general sterility, it must ever continue. From the 
state of the greatest part has arisen the general rule, or 
coiinnun-luw* right, and the state of the |K>riions exclu¬ 
sively occupied has occasioned the exccjitions. The 
claim of the public to a right way over the beach 

T ? stands 
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stands on the general law, and a person who will dispute 
this public right in any particular part of it, must esta¬ 
blish his right to do so by shewing, 6rst, that the king 
had an exclusive possession of such part, aiul that a 
right to such exclusive jHissession has been conveyed 
from the crcnvn to such jierson. This hits been tlie 
course in which persons have proceeded who have at¬ 
tempted to shew any exclusive right, cither in arms of the 
sea or in the shore. In Lord Fitsuxii/er'^ case (a), Lord 
Hak says, ** An arm of the sea is prima facie common 
to all, and if any will appropriate a privilege to himself, 
the proof lieth on his side ; for in case of an action of 
trespass brought for fishing there, it is prima facie a 
good justification to say, that the locus in quo is brachium 
man's, in quo unusquisque su^ectus dtm. regis habei et 
habere debet liberam piscariam*' JSo, in liagtat v. Orr (A), 
the Court of Common Pleas held, ** that if the piaintifi' 
had it in his power to abridge the common-law right of 
the subject to take sea-fish ufNin the shore within his 
manor, he should have replied that matter s|K*cialiy.** 
The same doctrine is lairl down in Carter v. Murcot. (c) 
It may be observed, that in the case now under 
consideration it is expressly found, that the soil of 
the locus in c|Uo is in the plaintUT; but 1 say the soil 
must be in the plaintiff^ as it was in the king; f(»r tin; 
grantee cannot have' a greater interest than the grantor 
had. The king had the right of soil In the shore in 
general; but the public had a right of way over it, 
and the king*s grantee can only have it, subject to the 
same right. In the treatise of De Jure Maris, p. 22., 


(«) I Mod. 105. 
(c) 4 Apt. SiCS. 
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Lord Hale »iiys ** 'I'tie jutt privatum that is acquired to 
the Mibjei't, fiihcr by patent or prescription, must not 
prejudice the jus puhVicutn whcreu'uh puhVic hvers and 
arms oV the >\sx are idVcctcd for public Wic” U ihe 
owners of tiie soil must claim by prescription, can they 
I'stablish an exclusive right ? Did they ever possess an 
cxcliisivt. right i For, as Lord tiule says, the civilians 
tell us truly, ** Nihil pnescribitur nisi quod posside- 
tur. («) As the king might liave granted a right in par¬ 
ticular parts of the shore, so, either he or his grantee 
of the soil of any part of the shore, naay take the pro¬ 
ducts of the shore, provided their removal does not 
impede the public right of way. The oa*ner of the soil 
of the shore ma\ aUo erect such bnildings or other 
things as are neccssaty for the carrying on of commerce 
and navigation on xiny parts of the shore that may be 
conveniently usctl fi»r such erections, taking care to im- 
jxxie, ns little ns {xissible, the public right of way. 
This is not more incoiisistciil with a public right of 
way over it, than the right of digging a mine under a 
road, or the erecting of a wharf on a river, are incon¬ 
sistent with the right of way along such road or river. 
'I'lic former docs not inter&'re with the use of the road; 
and although the latter, in ordi-r to be useful, must be 
carriwl out Im'voiuI the high-water luark, and, whilst 
the tide is iqi, must soinewhut narrow the passage of the 
river; yet, such whurf» are iici*i?sstiry ibr the loading 
and unloading of vessels, and tin? riglt* passage must 
be Hccoiiiinodated to the right of lomling and unloading 
the crall that )>ass. 'I'he law in these, a.s in ail other 
cases, limits and balances f>p}X}siug rights, that they 
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mfiy be s6 ^ijt>ye<t as thill the exercise of one is not iil- 
jufibus tb the Other. Tlie civil law, copying, in this 
respect, rronl ilib law of nations, allowed any one to 
bliilcl on the sea shore (there being, under that law, no 
lords Of mfitlors to clninf the soill, but iinposed on the 
builders the condition that the law of En^lantt imposes 
oil flic owiioH til* the l^bll, that is, that their building 
slidtlld not InterHljit the right t>f way. Dignify t. -IS. 
/if. ^1. ** In littoro Jure |;enliuni axlifieare liceret nisi 
U5US publictis Inipeilifet.” 

Tile nnivfei'sal practice of En^lnnit !*how«s the fight of 
wStV^ otTi^ the seftishore to be a tomn’on-law riirhi. AH 
soHI df pefsttrt? who resort to the sesi, either ft>r business 
or pldasilf'e, have always In^ch ncciistonied to pass over the 
unoeeupled phrts of the slmre with such carriages as were 
5d!iatdt* tb Iheif fespectin? pitrposOs, and nb lonl of a 
nvatW>lr lifts elHpf ftltempteti to interrupt such persons. 
Ctbbds ^nild fiot belOhdcd or toaded except at'pnrticular 
placell^ but this iestraint was imposed 4)y law's made r<ir the 
pboKirthsit of the revenue, and the seciirity of the realm, 
and Is not the tiOnsequeuce of any rights in the owners of 
the soil of the shon\ Men have landed from boats, 
draldn their txmts on the sands during their stay on 
shore, and embarked again in their boats. Persons* 
liavc at all times, at their pleasure, w’atkod or ridden on 
the sandsk Mcti have, from the corlicst times, biithed in 
the sCa; anil, unless in places or at sciisons when they 
could hut, consistently with decency, be |iermttted to 
l>e niAod, no one ever attempted to inrevent them. 8o 
lUr fro n t liic law allowing lofds of manors to restrain 
persons from bathing, it w’ill gire them every facility for 
this recreation, linthing promotes health. By bathing, 
those who live near the sea arc taught their frrst duty, 

nninelv. 
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naiiioly, to assist mariners in flistress- They pcquifie, by 
batliing, confidence amidst tbe waves, and learn how to 
soizc the proper inumeiit ibr giving their assistance. It is 
found as a fact, in tills case) that it iias been the custom 
for the public to cross the spot in question on foot for 
the purpose of bathing. Bathing machines were qsed 
before iny time, and 1 bclie\'e before that of the oldest 
person now alive, and I think the use of Uiem is essen¬ 
tial to the practice of bathing. Decency must prevent 
all females, and infirmity many men, from bathing, ex¬ 
cept from a maclnne. Attempts have been mode to 
make those who use machines pay some acknowledg> 
ment to the lord of the manor where they were used; 
but 1 cannot find that any of those attempts have yet 
succeeded. 1 shall presently shew fhim autliority, that 
the right to fish is only a part of the general right of 
the subjects of England* Persons have also cro^d 
the beacli for the purpose of fi>hing in the sea, and 
have brought back their fish over the beach, both 
iMi Jiorses aud in carriages. I'hesc acts of the fishcr- 
ineu arc instances in support of the ct>niuion-law right 
of way. 

The practice of a particular place is called a custom. 
A general immemorial practice tiirough tlie realm is the 
cuiuniou Uw. Many of our most valuable common law 
rights have no other su|q)ort than universal practice. 
In Hall V. Ilerbcti (a). Lord Kenyon says, “ Common 
law rights are either to be found in the opinions of 
lawyers, delivered os axioms, or to lie collected from the 
tuaivcrsul and iunncmorial throughout the coun¬ 

try." The instances put by inc. siifliciently demonstrate 

(«) 3 T. n. jhi, 
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1821. the existence of an unWenal custom in fisvour of a public 
^®y *®® shore. 

^ sfMtf It has been at all times the policy of this couiitiy to 
encourage navigation. The free passage of the sea shore 
is essential to the convenience and safety of navigation. 
Cases of immediate necessity or imminent danger may 
be said to form exeq^tions to general rules; but there 
are many cases in which there is neither immediate ne¬ 
cessity nor imminent danger, in which boats must pass 
between ships at sea and the sliore, letters and provisions 
must be sent, passengers require to land or to embark, 
intelligence necessary to the further prosecution of a voy¬ 
age is desired, or a pilot is wanted. For many leagues of 
coast, there is no public paraage marked out, by which 
persons may go to or from the sea. But fixed places will 
not do. Winds or currents make it neceamry, that the 
greatest part of the shore should be left open for per¬ 
sons to land on, and embark from. Tticre is no statute, 
or rule of common law, that secures the right of passage 
over the shore for purposes connected with navigation; 
those who have passed over the shore for those pur¬ 
poses, have been trespassers, if they were not justified 
under the general common law* right of free pasimge. 
Is it to be supposed, that, in a country, the pros}N*rity 
and independence of which depends on navigation, that 
which is so necessary to navigation as a road for ail 
lawrful purposes to the sea, sbduld not have been secured 
to the public, particularly when it might be done with¬ 
out injury to the interest of any individual ? 

There is nr> clear and express declaration on this 
jxunt, either in the statutes or in the common law. 
But tliis right is so important to the best interests of 
the country, that had not Uie constant exercise of it 
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been considered sufficient to establish it, the legblature 
would no doubt have declared it to be in the people of 
England, Braeton^ lib. 1 • cap. 12. sec. C., says, ** Pub- 
lica vero sunt omnia diimina et portus. Ide^que jus 
piscundi omnibus commune cat in portu et in flumini- 
bus. Kiparum etiam usns publicus cst dc jure gontium, 
sicut ipsius fluminis. itaque naves ad eas applicare, 
fuiies tirboribus ibi natis religarc, onus aliquod in iis re- 
poiicrc, ciiivis liberum cst, sicut per ipsum fluvium 
iinvignrc; sid proprietns earum illorum est quorum 
prciliis adherent, et cadein de causa arborcs in eisdem 
nntee corundem sunt: et haec inteiligenda sunt de flu- 
minibus pcrennibiis, quia tcin|K>raiia possunt, (»se pri- 
vata." This passage proves all that I am attempting 
to establish. It shews that all persons have a common 
right on rivers; that the right of fishing exists only as 
a part of that common right, and that the banks of rivers 
are as much open to the use of the public as the rivers 
themselves. I'he passage has been supftosed to prove 
too much, and therefore it has been said, that its autho¬ 
rity cannot Im: relied on. Mr. Justice Buller^ speaking 
of it, ill Hall v. Herbert ia\ says, ** that it plainly ap- 
|H>urs to have been taken from Justinian^ and is only 
part of the civil law; and whether or not it has been 
adoptetl by the common law, is to be seen by looking 
into our books; and there it is not to be found.” 1 
admit that Bracton agrees with the civil law, and I 
must add, with the law' of all civilized nations. Selden^ 
who wrote his ** Marc clausum,” to prove that an ex¬ 
clusive right might be acquired in parts of the sea, 
admits that the sea was originally common to ail, and 
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in i. cap. 2., he hns collected from the work* of 
the learned of all nations, as well philosophers, divines, 
and )x>cts, as lawvcrs, that the sea and its shores wore 
common to ail men, as much so as the air that blows 
over them. Itiis I think proves, that the cltK-triiic is 
reasonable, and ought to be atlopictl into our law. unless 
there bo something in our particular situation to exclude 
it; and so fat from this being the case, there ne\ ur was 
a country, the local situation of which, and the habits 
and interests cd* the inhabitants of which, so much re¬ 
quired such a law. 

But our books shew, that this passage has been 
atloptrd into our law. Mr. Justice HuUtr telb us, that 
Catth cpiotes it os English law, ami J have often heard 
Lord Keman speak with great respect of that writer. 
Bractan has not stated this as civil law, he has made it 
part of his bordc, De iegibus cC consueUidinibus Anglke. 
He was Chief Justice of England in tiie reign of Henrp 
the Third; aixl Lord Hale {Hist, of' the Common Jmvc^ 
ch. 7.,1 says, tluU in his time the common law was 
much imiMoved, and Rie pieadii^s wert' more fierlect 
and orderly than hi any preceding period of our history. 
.Surdy such a man is no mean aotlioricy for what the 
oomniou law was at the time he wrote. In i'orteseue, 
p. 40A., Lord Chief Justice Padeer says ** As to the 
the authority of Bract any to be sure many things are 
now altered, but there *% no colour to say, that it was 
not law at that time, for there arc many tilings tliat 
have never (x;cti oittred, and arc law now,*' As law is 
a just rule fitted to the exiting state of things, it must 
aker as the state of tilings to which it relates alters. I 
do not say, that the whole of the passage in Bractnn is 
now gooti law: it was all goad law at the time he wrote, 

and 
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and All of it tl.At iv ndnptcd to the present litatc of 
tUinjUi* i* t?(wul law now. It is Brarton 

s.nvs, ** that .anv one mav, in aiJV river, fasten vessels 
with ropcp to the trees on lite lianks, and an\nad the 
cnrpiH’s on the banks.” Uhtloubtcdiy the public cannot 
m»w preti ml to claim this tight in ail navigable rivers, 
Many rivers have bc*en rendered navigable since Braeton 
wrote, whiclt in liis lime were private streams. The 
ptitilie lutve no greater tiglit on the banks of sudi rivers, 
than the owners of the adjoining lands granted them 
when suclt rivirs Were made, front private streams, 
piiblic rivers, and the cSrttnt i>r the grant must be as¬ 
certained from usage. This is the ense with a new 
made road. If one dctlicates to the public a right of 
way over his lands, tin? public must take the road with 
gates on such parts of it as the owner thinks proper to 
erect ht the time be makes tlie dedication. But Brarftm 
speaks not i>f iK'v%!y made rivers, but <jf such as were 
always luivigabli*. and the luniks of which had lieen as 
o|’K’n to the public as their waters. 'litis 1 take to be 
the law with nil inland navigations in the ivign of Henry 
the Third. 'Hiese, like the sea and its shores^ were then 
the profterty of the public, and the right of the public 
ill them w as not ari]uiml by any cuinpromise writh the 
interest of aiiv individual. On some rivers th.at have 
been navigable from time immemorial, the public using 
but one of the banks for a towing )uith, the other has 
licen usefully occupietl by the owner of the adjoining 
land, and so an exclusive right has lieen established to 
the part so occupied. But the barrenness of the greatest 
jiart of the sea shore has prevented it from bectiming 
the subject of exclusive pn^erty. It is useful only ns a 
Ixiundary and an approach to the sea; and tbcretbir. 
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ever has been, and ever should continue common to all 
who have occasion to resort to the sea. Thus, the case 
of 3a// V. Herbert is distinguished from the present, and 
it must be recollected, that, in that cose. Lord Keni/on 
said, ** Some of the passages in Lord Hale which seem 
to favour the common law' right, are rather applicable 
to banks of the sea, and to ports; and it is }>art of the 
king's pren^tive to create ports, which was lately 
exercised at Uxvrpool” In Brake's Abridgement^ tit. 
Cttsiomst jd. <16., all the Judges agreed, that fishermen 
may justify going on the land adjoining the sea, to fish 
in the sea; for this is for the good of the commonwealth, 
affording sustenance to many persons, and is the com¬ 
mon law'." If the right of fishing is only a part of that 
more general right fur which 1 am contending, as ap¬ 
pears from the passage in Bractmt^ and will appear 
from Lord Hate, then this is a decision in support of 
the general right. 

The reason on which my judgment is grounded is 
public advantage. The right of bathing in the sea, 
which is essential to the health of so many persons, is as 
lieneficial to the public as that of fishing, and must have 
been as well secured to the subjects of this country by 
the common law. That the right of using the shore 
for the pur|x>se of fishing docs not depend on any 
particular law applicable to fishing only, hut is part of 
the mure general right of the subjc'cts to the sea and its 
shores, is provt*!! by Ix>rd Hale^ putting the practice t»f 
fishing as evidence of the general right. In |uii't 1. 
cap. 8. tie jure marts, p. 11., lie soys, “ The king's 
right of propriety, or ownershif^ in the sea, and soil 
thereof, is evidenced principally in thewe things that 
follow; first, the right of fishing in the sea, and the 

creeks 
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creeks and arms thereof is originally lodged in the 
crown.” This makes the judgment in Broke bear 
direeJy on the point in dispute. Lord Hale, in his 
treatise De Portibta Maris (cap. 6. p. 73.)» says, ** Be¬ 
fore any port is legally settled, although the propriety of 
the soil of a creek or harbour may belong to a subject 
or private person, yet the king hath his jus regium in 
that creek or harl)our; and there is also a common 
lilwrty for any to come thither with boats and vessels, as 
against all but the king. And, upon this account, though 
A. may have the propriety of a creek or harbour, or 
navigable river, yet the king may grant there the 
liberty of a |x»rt to B. and so the interest of propriety 
and the interest of franchise several and divided. And 
in this no injury is ut all done to A.; for he hath what 
he hud iM'forc’, vix. the interest of the soil, and conse¬ 
quently the improvement of the shore, ami the liberty 
of fishing; and us the creek wun free for any to pass in 
it, against all but the king, (for it was publici juris, as 
to that matter, before), so now the king takes off that 
restraint, and by his licence and charter makes it free 
for all to come and unload.” Here, we have the dis¬ 
tinct authority of Lord Hale, that although a man has 
the soil under an arm of the sea, and the soil of the 
shore, yet the public have not only a right to navigate 
on the waters, but to unloatl on the shore: and that 
this right can only be rcstr.'iinetl by the king’s preroga¬ 
tive. If they have a right to unload, they must have 
the right to come over the shore; for the rigiit to 
unload would otherwise be useless. The right on the 
shore is declared by this {wssage to be as common to the 
public os the right on the water: that the water is open 
to the public for ail lawful purposes is not denied. 

What 
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Wlut law, then, has narrowed tlic right of the public 
on the shore ? Lord Hale then adds, ** Rut if A. hatit 
the ripa or bank of the port, the king may nut grunt a 
liberty to unlade on that bank or ripa without his con¬ 
sent, unless custom hath made the liberty thereof free lo 
all, as in many places it is; fur that would be a prt^ii- 
diee to the private interest uf .L, which may not be 
taken from him without such consent. And, therefore, 
in the creation of a new port, either by proclamatimi ur 
charter, it hath been the course to secure the interest in 
the shore beforehand, for the building of wharfs and 
keys, for the application of the merchandize, and for 
the building of houses of receipt.” Lord Hale makes 
the distinction between the shore of the sea and die 
banks of a river, which Lord Kchi/oh points at in Ball 
V. Herbert j the former is free for nil to come and 
unload, but the king cannot grunt a liberty to unload in 
the latter, without the consent of the owner. 1 again 
repeat, that the shore is not free to unload from any 
particular law giving this fret'dom, but from the general 
right of passage over it, which the usage <if the whole 
const sliew’s to have been reserveti for the benefit of the 
public out of the grunt of the soil by the crown. This 
is further proved to be die meaning of Ltirtl Hale by 
the concluding w'ords of diis jiassage, in wliich he says 
it was usual to secure the interest of die shore, nut for a 
way to the sea, but fo** the building wharfs, tjuays, ;uui 
liouscs fur the rect^ption of gofals. 'I'he right <if way 
the public had, but the right of building was to be 

purchased. The cases of Ytmn" v.-(a), and 
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pcriy ever-ruled by tlmt of Ball v; Herbert s And 14o 
nut rely on tiiuFc* casies. 

My opinion is foundcti on these gmuuds. dUnre 

of the si-a is admitted to have been at one lixnc tlic pro¬ 
perty oi' the king. From the general natiiix’ nf dus 
)Tro|icrty, it could never be used ibr cxciiwivc oceu- 
pntion. It was hokleri by the king, like the Nea adcI 
the highways, ibr nil his subjects. The soil could ottly 
be transferred, subject to this public trust; and general 
usage shews that the public riglit has bcscii excepted cut 
of the graiiit of the soil. Our law larnks furnish us with 
little for our guidance on this sulqoct; what is to be 
found Kccnis to favour the cotnnion law riglit of wav. 
But unless I felt niyaelf bound by an authority as strong 
and clear as an act of parliament, 1 would hold on 
principles of public {lolicy, I might say public ncccssiU', 
that tlic interruption oi' free access to tlie sea is a public 
nuisance. In the first ages of all countries, not only 
tile sea and its shores, but all perenniul rivers, were 
left ftpcii (o public use. In all countries, it has been 
mutter of just complaint, that individuals have en¬ 
croached on tlie rights of the people. In £ngfand^ our 
anci-stors put the ])ublic rights in rivers under the safe¬ 
guard oi' mugna charta. The principle of exclusive 
appropriation must not be carried bet'oud tilings 
capable of iiiiprovement b}' the industry of man. If it 
be exteiuh il so fur us to touch the right of walkingover 
these barren sand>, it will take from the pc*oplc what is 
essential to tln-ir welfare, whilst it will give to individuals 
only the hateful privilege of vexing tlieir neighbours. It 
has Ikvii said, that lords of manors should have a right 
to prevent bathing, that they might hinder {H'rsons from 
doing it in places of public resort. Motgistrates are 

armed 
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armed with authority to bring to punishment kucIi as 
bathe indecently. I would rather rely on disinterested 
and responsible magistrates^ than on an interested and 
irresponsible lord of a manor. A lord of a manor 
mi^t remove bathers from a part within view of his 
own house, but would he be equally active to pn>tect his 
neighbours from oflcnce ? If he is not, 1 know no mode 
of forcing him to execute the power he tlerivcs from his 
property. For these reasons, I am of opinion that the 
defendant is entitled to the jiidgment of the Court. 

Holroyd J. The question put in this case for our opi¬ 
nion, is the general question, whether there is a common- 
law right for all the king’s subjects to bathe in the sea, 
and to pass over the sea-shore fur that pur|>ose, on foot 
and with horses and carriage's. Rut, coupled with the facts 
stated in the case, lla' (piestiun really is, whether there 
is a common-law right in all the king’s subjects to do so 
in the iocus in quo, though the soil of the sea-shore, 
and an exclusive right of fishing there in a particular 
manner (namely, with stake nets), are private pro{)erty 
belonging to a subject, and though the same have been 
a special peculiar property from time iininemoriai. The 
plaintiff being stated to be the owner of the soil of the 
shore, and to have the exclusive right of fishing ther<'- 
on, with stake nets, as lord of the manor, the soil, as 
parcel of or belonging to the man<»r, must, according 
to 2 Bl, Com. !)2., have been so from before the time of 
passing the statute. Quia Eniptores Terraruin, tempore 
£ilw. 1., since which time no manor can have been 
created; and the plaintiff being statc'd to have the ex¬ 
clusive right of fishing, as lord of the inaiior, this can 
only be as appendant or appurtenant to the ntaiior. It 

must. 
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must, therefore, be by prescription, and consequently 
there has been an exclusive right of fishing there from 
time immemorial. The question, too, is, as to the 
public right to the extent above stated, independently 
of usage and custom. The right is claimed on the plead¬ 
ings, as founded not on usage or custom, but upon 
the supposed general law only; and the usage, as stated 
in the special case, is found to have been for the public 
to cross the sea-shore on foot only, for the purpose of 
bathing, no bathing machine’s having ever been used in 
Great Crosby^ where the locus in quo is situate, before 
the establishment of the present hoteL My opinion, 
therefore, on this case, will not affect any right that has 
been or can be gained by prescription or custom, either 
by individuals or by either the permanent or temporary 
inhabitants of any vill, parish, or district. 

The claim upon the pleadings, respecting the public 
highway along the shore, and the verdict, and facts 
found in the special case respecting the same, make no 
difference, but leave the question, with respect to the 
right of bathing, and the right incident thereto (if any) 
of passing over the sea-shore for that pur}X)se, on foot 
and with horses and carriages, the same as if no such 
claim of a general public highway existed, or w’as put 
u{x>n the record, as the jury have found a verdict for 
the plaintiff upon the new assignment, that the tres¬ 
passes complained of were committed in the locus in 
quo on other occasions, and for other purposes than 
as a general public highway and out of the highway 
there. 

It was contended in argument at the bar, that, by the 
common law of En^landf all the king’s subjects had a 
right, not only to traverse the ocean itself in cxexy di- 
Vou V. U rection. 
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r^icm, as well for commerce, trade, and intercourse, 
as for every other lawful purpose; but, also, that they 
had a genenl public right of way over the sca-shorc to 
and from the sea, and that they IimI it, as well during 
the recess as during tlie flux of the tide, for all lawful 
purposes; and that the king could not grant the sliori* 
so as to supersede or to deprive the public of the exer> 
cise of that right over the sea-shore. And it was fur¬ 
ther contended, that e%’en if the public right was not so 
extensive, yet tliat, at all events, the king's sulijects had 
a right of bathing on the sea-shore, so that it be exer¬ 
cised in such a way as is coniuriiiable to divency; anil 
that they had also, ns incident thereto, n right to pass 
over the sea-shore, not merely on foot, but with horses 
und carriages; that is to say, with bathing-machines for 
that purpose, whether the sea-shore iH'longod to the 
king as public pro|H.'rty, or to any individual as being 
now or even immemorially private property; and that 
such public right could not be superseded by the king's 
grant of the sea-shore as private property. And the 
earliest authority citc<l for this purjvisc was from lirac- 
ton, who copied it from the civil law. But whatever 
may be found to be the civil law ii|K)n this sultject, and 
whatever may have been stated by some of our law 
writers from the civil law, nr may be found to have 
dropped as dicta from some of our judges; yet it u|>- 
pcars, I think, that the civil law, as applicable to this 
subject, differs from tlic common law of Eng/and ; that 
its principles have not only not been adopted into the 
common law, but are at variance with it, and arc tlicre- 
forc no guide to us; that the public right, to the extent 
claimed in this cose, is not only not found to be esta¬ 
blished by our law, but that the established principles 

Pf 




Ilf TMM SxcoaiD Ykab Of GEORGE IV. 

of our law are inconsistent with it. Hie question is 
witli regard to the shore; that is to saji the land betwem 
the high and the low water-mark, and, according to 
Lord /To/r's definition of the sea-shore, between Uiosc 
marks at ordinary tid^ that is to say, b^ween the or¬ 
dinary flux and reflux of the sea. 

In Sractont L 1. c. 12. s. 6., it is thus laid down: 
** Publica vero sunt omnia flumina et portus, Ideoque jus 
piscandi omnibus commune est in portu et in fluminibus. 
Riparum ctiani usus publicus est jure ^ntium, sicut 
ipsius fluminis. Itaque naves ad eas applicar^ funes 
arboribus ibi natis rcligare, onus aliquod in iis reponere, 
cuivis liberum est, sicut per ipsum fluvium navi^^re; 
sed proprietus earum, illorum est, quorum presdiis 
adheerent et eadem de causa arbom in eisdem natas 
corundem sunt. Sed haec intelligenda sunt, de flumi¬ 
nibus perennibus; quia temporalia possunt esse pri- 
vata.” This passage is quite general, and is not con¬ 
fined to tide or navigable rivers. The doctrine as to 
the banks of rivers, is contrary to the case of Ball v. 
Herbert (a) respecting the right of towing (laths, where 
Lord Kenyon says, ** That there is such a custom on 
most of the navigable rivers, no person doubts, but still 
the right was founded solely on the custom.** And 
tltere the Court determined against the general common 
law right claimed. It is, indeed, supported by the 

dicta of Lord Hdty in Young v.- (b), and Jtex v. 

ClteoBorth (c), in the former of which cases he ruled, ** that 
every man, of common right, pay justify the going of 
his servants or his horses upon the banks of navigable 
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riTen^ for towtiig bai^ged, to whomsoever the right of 
the loil belongs:” and in the latter, ** that if one 
has land adjoining on a common river, every one that 
uses that river, lias, if occasion be, a right to a way by 
brink of water over that land, or further in if necessary.” 
But both these authorities were cited and commented 
on in the case of Ball v. Herbert, and expressly overruled 
by the Court. The passage in Bracton is taken from 
Justinian, Inst, lib, It, tit. 1. ss, 3, and 4., and is in his 
veiy words, except with the addition of the last sentence. 
But besides the difl^rence between our law and the civil 
law, in r^ard to what is evoi there laid down by 
Bracton, the variance b^ween the common law and the 
civil law in other respects, as to marine properties and 
rights, shews, that the civil law cannot lie any guide, or 
afford any illustration to us in these matters; and there¬ 
fore, though Justinian in s. I. of that book and title, 
says, ** Nemo igitur ad littus tnaris accederc prohibetur 
yet his doctrine cannot have any weight or authority in 
that respect with us, unless it be fourid to be confirmed 
or adopted by our o»*n lawyers, and particularly, if it be 
found not to be consistent with, and conformable to 
the doctrines and principles of the common law. 'J'liut 
there is this great difference iK'tween Uic civil and the 
(»mmon law, will apfwar from stating what is luiil 
down in Justinian, in some of the other sections of lliat 
book aiul title, and comparing it with what is un¬ 
doubtedly 'the common law*, os to that species of pro¬ 
perty. In Justinian, the shore is thus dcliiiud, ** Est uu- 
tem littus iiiaris rjuatciiiis hybernus fluctus maxiinus ex- 
currit.” By the common law, we know it is confined to the 
flux and reflux of the sea at ordinary tides. In Justinian, 

this 
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this is laid down, De usu et proprietate littorum, s. &• 
Littorum quoque usus publicus est et juris goitiam, 
sicut et ipsius maris; et ob id cuilibet libmiin est casam 
ibi poncre in quani se recipiat, sicut retia siccare, et ex 
mari deduccre: Proprietas autem eorum potest intelli- 
gi nullius esse, s«] ejusdem juris esse, cujus et mare^ et 
quae subjacet niari terra vel arena.” By the common 
law, no such right exists in the public of erecting on 
the sca-shorc any building for drying their nets; and 
instead of the property in the shore being in no one, it 
is prima fecie in the king, and may be in a subject; and 
so may even an arm of the sea, a dietrictus maris, as 
Hale He jttre marist P* Si>i says, ** a place in the sea 
between such points, or a particular part contiguous to 
the shore, or a port, or creek, or arm of the sea;” 
tliough, as he also there lays it down, in the main 
sea itself, adjacent to his dominions, the king only 
hath the propriety', but a subject hath not, and indeed 
cannot have that property in .the sea through the 
whole tract of it, that the king hath, because^ without 
a regular power, he cannot possibly possess it. So by 
the civil law, s. 18., ** Lapilli et gemmae et cetera quae 
in iittorc maris inveniunturjure naturali statim inventoris 
fiunt.” By our law, we know that arrecks and things 
found upon tlic sea-shore do not belong to the finder, 
but, where the owner cannot be discovered, to the king 
or his grantee, or to some |)erson by prescription 
which presupposes such grant. So by the civil law, 
s. 22., ** Insula quse in mari est, quod raro accidit, (here 
he is speaking of an island newly rising from the sea,} 
occiquintis fit; nullius cnini esse creditor.” Lord Hale^ 
De Jure Maris, p. 36., shews bow the common law differs 
from this, ** As touching islands arising in the sea, or 
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1921* arms, or creeks, or hnvens thercor, the same rule 

■ "■ holds which is before observed, touching acqui^ts, by 
the reliction or recess of the sea, or such arms, or creeks 
Catteralu Qf common right and prima facie, it is true, 

they belong to the crown; but where tlic interest of 
such districtus maris« or arm of tiic sea, or creek, or 
haven, doth, in point of propriety, belong to a subject, 
either by charter or prescription, the islands that hap¬ 
pen within the precincts of such private propriety of a 
subject, will belong to the subject, according to the limits 
and extents of such propriety.” 

By the common law, all the king’s subjects have in 
general a right of passage over the sea with their ships, 
boats, and other vessels, for the purposes of navigation, 
commerce, trade, and intercourse, and also in navigable 
rivers; and they have also, primu facie, a common of 
fishery there; but the}’ may be excluded from the latter 
right, though not now by charter, at least by immemo¬ 
rial custom or prescription. These rights are noticed 
by Lord Hole; but w’hatever further rights, if any, they 
may have in the sea, or in navigable rivers, it is a very 
diflbrent question whether they have, or how fur they 
have, independently of necessity or usage, public rights 
upon the shore, (that is to say, between the high 
and low water-mark), when it is not sea, or covered 
witli w’ater, and especially when it has from time im¬ 
memorial been, or has since become private property. 
For the puiqiose of the king’s subjects getting upon 
the sea, and upon the navigable rivers, to exercise 
thrir unquestionable rights of commerce, intercourse, 
and fishing, there are not only the ports of the king- 
dom, established from time to time by the king’s pre¬ 
rogative, and called by Lord Hale the Ostia Regni; 

but 
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but also public places for embarking and landing them¬ 
selves and their goods. It was not by the common law, 
nor is it by statutej lawful to come with or land or ship 
customable gfxids in creeks or havens, or other places out 
of the ports, unless in cases of danger or necessity, nor 
fish or land other goods not customable^ where the shore 
or the land adjoining is private property, unless upon 
the person’s own soil, or with the leave of the owner 
thereof, who. Lord Hale says, may, in sudi case, take 
amends for the trespass in unloading upon his ground, 
though he may not take it as a' certain common toll; 
because, for so doing, it appears in Lord Ual^s 
Treatise Dc Portibus Maris, p. 31., that one Morgan 
was fined 100 marks. No such amends could be 
taken, if there was a public riglit of coming there for 
that piir|H)sc in particular, or for purposes in general. 
In a case of necessity (as Lord Hale, in his Treatise De 
Portibus Maris, p. 53., says) either of stress of wea¬ 
ther, assault, or pirates, or want of provisions, any 
ship might put into any creek or haven. And he 
then further says, ** In cose of necessity, and lor the 
supply of fishermen, all places were to that purpose 
and end portsthat is, for the purpose of finding pro¬ 
visions for ships and mariners. Tliis is not consistent 
with the general right contended for, as being in the 
public, of coming on the shore for their purposes in 
general as and when they please. It is said, indeed, 
in FUzh. Barre, flS., which cites 8 Ed, 4. 19., ** Nota 
by Danly (a). That the fishers who fish in the sea may 
justify their going u{>on the land adjoining to the sea, 
because such fishery is for the common wealth, and for 

(a) A Puune Judgs irf' P. 
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the sustenance of all the kinn^dom; wherefore this is the 
common law, which was granted, &c.” But in Bro. 
Abr,f Customs, 46., the same case is more fully slntwl, 
where the doctrine appears to have lieen laid down on 
a question wrhich arose upon a custom. That was trespass 
for digging land; and the defendant pleaded, that it 
was four acres adjoining to the sea, and that all the men 
of Kent, from time immemorial, have useil, when they 
have fished in the sea, to dig in the land adjoining and 
pitch stakes for hanging their nets to dry. Xt'lr. (a) I !e 
ought to shew what men. CV/o/v (ft) and Littleton, (r) 
This is not the custom, for it is against common right 
and reason. Dattbu. (rf) Fishers may justify going upon 
the land to fish, for this is commonwealth, and for the 
sustenance of man, and is the common law, which was 
granted. Fairfax, (r) “ Digging is destruction of the 

inheritance, therefore it is not a custom, &c.” But this 
appears more fully still by recurring to the Year-ljook 
itself, and Lord Hale, De Portibiis Mari-, Sf>., treats 
it as arising upon a custom ; for he there says, “ Look 
at the book of S Ed. 4. 1S. for the C'ustom of Kent, fi»r 
fishermen to dry their nets upon the land, though it Ik* 
the soil of private men." The case, as stated in the 
Year-books, S iJrf. 4. 1^ lU., after stating the plead¬ 
ings as in Broke, proceeds as follows: Sete. I le hath 
said that the men have used, &c., and this is not u l'ikmI 
prescription, being, he ought to shew who, &c. Choke. 
This custom cannot be gocxl; for it is against com¬ 
mon right to prescribe to dig in my land; but there 

(fl) Counwl. {h) C. J. of c. P. 
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are other customs, which are used throughout the whole 
land, and such customs are lawful; as of innkeepers, 
&C. and also a neighbour Diligently keeping his fire, 
&c., and such customs are good, &c. Uttleton. A 
custom which runs through the whole land is the com¬ 
mon law, as the cases that you have put are, &c.; and. 
Sir, such custom, which may stand with reason, shall 
be suffered, as in the case where the younger son ought 
to inherit; for there is a reason for this, &c. But this 
custom is against reason; for if he may dig in one place, 
he n)ay dig in another place; and so, if a man hath a 
meadow adjoining the sea, they may, by such custom, 
destroy all the meadow, which would not be reason¬ 
able. liavltif. Those wdio are fishers in the sea may 
justify their going on the land adjoining to the sea; for 
such fishery is for the commoiiweallh, and for the sus- 
tenance of all the realm, &c.; wherefore this is common 
law, quod fuit concossum. (This, it may be observed, 
as far as it extends to the land above high water-mark, 
is contrary to Ball v. Herbert, unless where it is founded 
on custom. Such a custom may be good where a right 
to dig is not claimed, or the doing so may be justified 
under such circumstances as 1 shall afterwards state 
from Lord Hale). Choke. If 1 have land adjoining to 
the sea, so that the sea ebbs and flow's on my land, when 
it flows, every one may fish in the water which has 
flowed on my land, for then it is parcel of the sea, and 
in the sea every one may fish of common right, &c.; 
and. Sir, when the sea is ebbed, then in this land, 
which was flowed before, peradventure he may justify his 

is no gfcat profit to me, 
&C.” It, therefore, clearly appears that this case pro¬ 
ceeded entirely upon a particular custom, and the 

doc- 
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doctrine Inid down bv Choke. C. J niav be true, where 
there is such a custom; aiui siuii custom, roiifinctl to 
the seashore, may peiliiips lu'jrtKKl: but, it* fouiuled 
solely on the coiiimoii law, is inconsistent with many 
passages in Lord Hale. By the common law, Utough 
the shore, that is to say the soil betwixt the ordinary 
flux and reflux of the tide, as well as the sea itself^ bc> 
longs to the king; yet it is true that the same arc also 
primfi facie publici juris, or ciotiu'd with a public in¬ 
terest. But this jus publicum afipcars from Loril Hale 
to be the public right in all the king's subjects, of na¬ 
vigation for the purposes of coinmerce, trade, and 
intercourse; and also the liberty of fisiiing in the sea 
or the creeks or arms thereof, which Lord Hali\ De 
Jure Maris, p. II., says, the common people of Eng¬ 
land have regularly, as a public coinmon of pischary, 
and which, he says, they may not, without injury to 
their right. Ire restrained of, un]c>-.'. in such places, 
creeks, or navigable rivers where either the king or 
some particular subject has granted a propriety, exclu¬ 
sive of that common liberty. Neither in Lord kfatds 
treatise, nor elsewhere, docs it a}>pear that there is a 
common law right in the king's subjects in general, or 
any of them, to appropriate the sea-shore, or the soil even 
below the low water-mark, for general purposes, though 
temporary only, to their ouii use, without the king's 
grant or licence, even where th:it can be done without 
nuisance to his subjects. Such an approjiriatioti by any 
of the king's subjects without his grant or licence, though 
it were not in law a nui.-unce, would be I.ord Hale, 
De Portibus Maris, ^5.), where the soil remains the 
king’s, a pnrprc'sture, an encroachment, and intrusion 
upon the king’s soil, which he may either demolish or 
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seize, or nrcnt, nt liis pleasure; and though it were 
even by building below the low water-mark, it would 
not, as Lord Hale there says, be ipso facto a common 
nuisance, unless it be a damage to the port or naviga¬ 
tion ; but where it is a common nuisance, as he also 
there says, even the king himself cannot licence it. 
This shews that by the common law the king’s subjects 
have not a general right of using or appropriating the 
soil of the soa-shore, or of the sea itself, as they please, 
even where the soil remains the king’s, clothed with the 
jus publicum, and where that use or appropriation is 
effected in such a manner as not to be a nuisance to the 
public right of others. 

But, further, such a general public right in all the 
tlie king’s subjects, to use the sea shore for all such tem¬ 
porary purposes as they please, wouUl be, I think, 
inconsistent with the nature of permanent private 
property, or with the sea shore becoming such perma¬ 
nent private property. If, tliercfore, the right of 
bathing, and the right of passing over the sea shore on 
foot and with carriages, claimed ns incident thereto, be 
claimed under the supposed general right of* the public 
to use the sea, and the shore, for all such temporary 
legal purposes us they may please, such a public right 
of general appropriation is inconsistent with the fact of 
the locus in quo being private property, and of the 
fishing therein being also a private exclusive right, as 
stated in the case. And if the right of bathing, and of 
the incident foot and carriage w'ay claimed for that 
purpose, cannot be, established under such a general 
claim of right as I have before stated, it can only be 
supported under the specific claim of a public right of 
batliiug, and of a carriage way, os incident thereto; for 
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1821. to that extent it must lie estublishiH.!, in order to entitle 
the defendant tt> the iudumcnt of the Court. And 
against then, I ask, where is such a ri<>ht of bathing on the sen 

C*ns»ALU • , . , 

shore, where it has b(^come private property, and may 
immemorial iy have been so, and of a carriage waj’ for 
that purpose as incident thereto, when sought for, to be 
found as existing at the common law, independently of 
usage and custom; a right too which is here'claimed Imv 
yond the extent of the usage actually found in the case ? 
Where the soil remains the king’s, and where no mis> 
chief or injury is likely to arise from the enjoyment or 
exercise of such a public right, it is not to be supposed 
that an unnecessary and injurious restraint u|)on the 
subjects would, in that resp€H:t, be enforced by the king, 
the parens patria*. Where there is, and has hitherto 
been, a necessity, or even urgency, for such a right, it 
must, or most probably will have, usage and custom in 
the place to support, regulate, limit, and modify it: for, 
whenever there has been a necessity for it, there, as far 
as such necessity has existed, some usage must have 
prevailed. 

In Ball V. Herbert^ (a; Lord Kenvon^ in speaking 
of common law rights, says, ** Common law rights 
arc either to txi found in the opinions of lawyers 
delivered us axioms, or to be collected from the universal 
and immemorial usage throughout the country.” And 
Ashursi J. >ays, ** It seems cnctraurdinary (if there be any 
such right) that it is not defined with greater certainty 
in any of our law IxKiks : for it is a right that in its 
nature mu*>t, if it existed, be subject to some restrictions, 
as, that it should be exercised only on one, and that the 

(<» 5 T. tt. soil. 
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most convenient side of the river; for it would, in many 
instances, be a very oppressive right, if it could be 
claimed on both sides.” And BuUer J. says, ** This being 
claimed as a common law right, it can only be proved to 
exist by one of the means mentioned by my Lord, os to 
general usage tliroughout the kingdom, of which the 
Court is obliged to take notice: That clearly does not 
exist. Then the question is, whether in our books, or 
on records, that right is established for which the 
defendant contends. The case in Lord Raymnnd is a 
very loose and inaccurate note. Another authority 
cited is a passage in BreKton^ and quoted by Callis: that 
plainly appears to have been taken from Justinian^ and 
is onl}' part of the civil law; and whether or not that 
has been adopted by the common law, is to be seen by 
looking into our books, and there it is not to be found.” 
The present claim, to the extent to which it is necessary 
to establish it on the part of the defendant, is not, there¬ 
fore, as it appears to me, suppoited either by necessity, 
by general usage of the realm, which forms the common 
law, or by special usage in the particular place ; nor is 
it to be found in our law books ; nor, if it were, would 
it follow that it was such a common law right as might 
not, by prescription at least, be otherwise appropriated. 
That general common law rights are frequently so 
appropriated, we all know to be the fact; and that this 
may lawfully l)c established, by prescription at least, will 
appear from authority. The public common law rights, 
too, with respect to the sea, &c. independently of usage, 
are rights upon the water, not upon the land, of passage 
and Ashing on the sea, and on the sea shore, when 
mvered with water; and though, as incident thereto, 
the public must have the means of getting to and upon 

the 
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bv and from such places onlv as necessity or iisai?e 

PLUKSri.L * * ' 
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right of lading, unlading, landing, or embarking where 
they please iiixin the sea shore, or the land adjoining 
thereto, except in case of peril or lu'cessity. In Carta' v. 
Murcoit, 4 Iturr. 216J., Yates 5. (s}ieaking of a pre¬ 
scription fur a several fishery, claimed in a navigable 
river), says, “ Such a right may be proved. By the law 
of England, what is otherwise common may. In* 
prescription, l>c appropriated. Cirotius owns that navi¬ 
gable rivers may be appropriated. The case of 77/e 
Rot/al Salmon J'ishrri/ in the Jtiver Bamie, in Sir John 
Davis* Reports, is agreeable to this: and it is a very 
good case.” 

Many passages in Lord Hate's Treatises arc incon¬ 
sistent with the existence of siieli a general right of 
bathing, and of a passage over the shore with carriages, 
at common law, as is here claimed, and shew that what¬ 
ever the general public rights ere, that they are only 
such as are upon and in the water, and not upon the 
dry laiitl, unless in places sanctioned by usage, whether 
they l>c parts of the shore or not ; at least, that they 
exist not u}>on the land, when not covered witii water, 
where it has become private property, ainl, mf»re espe¬ 
cially, where it has iinniemorialiy been private or s|x*ciHl 
properly. 1 shall state a few of those passages. It 
appears from Lord Hale, that the king may license the 
erecting of quay.s, or other buildings, on the sea coasts, 
even below the low-water mark, where they are not in 
fact annoyances or nuisances. Hale, De PortiLus Maris, 
85 .; so wears. Hale, J2., Dr Jure Alaris. As to the 
making of ports, and the tlircc-fold right therein, <»|ie- 

cially 
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cially the right of nn inclividiial subject, by charter or pre¬ 
scription, ill a pi>rt, and previously in a creek or haven, 
particularly in bringing in his own goods, where he i» 
owner of the soil,^//a/. 72, 73. As to the owner’s right 
to improve the shore, it is laid dow'n that the king cannot 
grant a right to lade or unlade on the ripa or bank, without 
the owner’s consent; there cannot therefore be any com¬ 
mon law right to lade or unlade on the quay or shore, 
or land adjacent in the port, //«/c, /»!. 7(i. Evidence 
to prove flic shore parcel of a manor, &c. disproves the 
general right of all the king’s subjects on the shores at 
least when and where it is not covered with w'uter. So, 
as to having the right of royal fish and wreck, it is a great 
presumption that the shore is part of the manor, or 
otherwise he could not have them, //a/c, 26, 27. Now, 
tliis would not be the case, if the king’s subjects had a 
prior general right to come when they pleased upon the 
shore. Thc'se passages from Lord Hale appear to me 
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to be inconsistent with the general right contended 
for, independently of custom, for all the king’s subjects 
to come as and wlien they please upon the shore, par¬ 
ticularly where it has bc'en either from time immemorial, 
or where it has since become private or special property, 
especially where it is not covered with the tide or water. 
Lord Hale notice's and establishes the public right of 
navigating and fishing upon and in the water, and the 
right of resort to the ports, and of lading and unlading, 
landing and embarking therein, either at the public 
places appointed or by usage established fur those pur¬ 
poses, or with consent, upon the land, cither of the 
king or of individuals, but no further. This right of 
bathing, and of a carriage way, as incident thereto, is 


no 



so« 


CASES iw MICHAELMAS TERM 


1921 . 

Bixhbbu. 

9faiHn 

CtarmtLAiu 


no whore noticed: »nd itducss not, / think, ox/at hj" the 
common iaw upon the locus in quo, the prii-atc property 
of the plainiiiT, unsupjiortoil as it is by uso^ and custom. 

1 am, therefore, of o^nniun, in this cohe, that the plain- 
tiff is entitled to the judgment of the Court. 

Bavlev J. The question in this case is whrther 
there is a common law* right for all the king’s subjects 
to bathe upon the sra>shorc, and to pass over it fur that 
purpose, upon foot, and with horses and carriages, 
notwithstanding the part on which the right is claimed, 
is, as to its soil, vested in a particular individual, and 
although that individual has an exclusive right of fish¬ 
ing in that place with stake nets, and of driving these 
stakes into the soil, that they may support the nets. 
And I am of opinion, that there is no such common 
law right. By the sea>shore, 1 iiiitierstand the space 
between the ordinary high and low water mark, and the 
property in this is, prima facie, in the king. It muy, 
indeed, by grant or prescription behuig to a subject, 
but until the contrary is shewn, the presumption is, that 
it belongs to the king. Many of the king's rights 
are, to a certain extent, for the Iteiiefit of his subjects, 
and that is the case as to the sea, in which ail his 
subjects have the right of navigation, and of fishing, 
and it is so in highwa 3 ’s, along which all his subjc'cts 
have the right of passage, and the king can make no 
modern grants in derogation of those rights. 1 have men¬ 
tioned the rights of navigation and of fishing, because 
1 con find no trace of such a right as that now claimed 
realized in any of our books. It is material to dis¬ 
tinguish between the dificrent descriptions of rights 
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•nd the public may have a right of navigation, adiicii 
is for the general benefit of all the kingdom; and a 
right of fishing, which tends to the sustenance and be- 
n^cial employment ofindividuab; but it does not thence 
follow that they have also the right of bathii^. The 
existence or the extent of the sulyect*8 right is to be 
collected in this, as in other instances, from the manno' 
in which the sea^shores throughout the kingdom have 
from time immemorial berni used, and from legal autho¬ 
rities upon the subject. The right, as churned, is not 
confined to any particular place, if it exists at all, biH 
it must exist upon every part of die sea-shore. Every 
private building, thmi, erected upon the sea-shore, and 
even wharfs and quays, would be an obstruction to that 
right, and, of consequence, abateable or indictable. And 
yet, in how many instances are such buildings, whaxfi, 
and quays erected ? Eveiy embankmoit by which land 
is redeemed from Ehe sea would obstruct the exercise 
of this right, and be a nuisance, and so would the ereo 
tion of staler for holding nets; and yet, hoa* frcquoitly 
are such embankments made^ and such stakes set up ? 
A distinction has, indeed, been contended for betwemi 
wharfs and quays, and other erections for public benefit 
and for the interests of trade and commerce and erec¬ 
tions for private purposes; but in how many instances 
are there buildings for private purposes on the sea-riimre ? 
Where an erection is made on the sea-riiore withemt 
authority, the crown may treat it as a purpresture^ and 
prosecute it accordingly; but it has never yet been held 
abateable or indictable, because it happens to interfere 
with a supposed common-law right of bathing. Indeed, 
this is the first tim^ as far as I can learn, that such a 
right was ever stated uptrn any pleading or con te nded 
Voju V. X for 
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for ill any court of law; and the inconTcniences which 
woilld Tteult firom such a right afford to my mind a 
ittohg fU^fitent against its existence. In sea-bathing, 
U it How pretaila, particular regulations are desirable; 
6id restriction of particular machiiics tb particular 
ftpc^; a separation of those which are for men from 
flioie which are for fomales; and the preircntimi of ccm- 
tests as to particular situations. Bathers who do not 
use inadiines should be in places of greater privacy, 
and at a distahcC fri:^ those parts which arc generally 
used for the recreation of walking; and yet the ex¬ 
istence of this common-law right would be a great 
obstruction to aliy such regulaticms. Indeed, if an 
ft^tidual had the grant of the sea-shore from the 
tirown, and were using it for recreation or bathing, he 
Ol* his family might be interrupted and deprived of all 
privacy by the exercise of this common-law right. Let 
it be observed, too, that the wh^e shore cannot be 
necessary' for the hxercise of this supposed right, and 
that it may be desirable to apfdy patts of the sea-shore 
to other ptirposei. The king, for the public welfare, 
tiUiy su£^ such a r%ht to be exercised in those {uirts of 
tiie shore which rclikurt in his hands to any extent 
which the cohveniCtice of the public may require; but 
may he not aTso allow other rights to be exercised on 
other parts? If the soil is vested in an individual, is 
he to be dc^iinlved of the right of saying how that sbil 
diall be used, knd of the privilege of making any re~ 
gnlotiom he think fit? In those places in which 
Cdhvekllchce has inquired the ri^t, and it has continued 
fr cM I the nine bf legal memory, there will be a right by 
coatom; knd, where that is not the case, the crown, or its 
tSft libt likely to withhidd it, upon proper tthma, 

and 
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and under proper regulations. The case of Btfgefi 
Orr (a) seems to me to conclude nothing on the right 
in question. The defendant there justified trespasdng 
on the rocks and sands lying within the flowing and 
reflowing of the tide, on the ground that every sulyect 
of the realm had the liberty and privilege of gettiz^ and 
taking away shell-fish and shells which had been left there 
by the tide. The general right of the public to take 
fish of the sea was admitted in argument; but the r%ht 
to take shells cast on the shore was denied; and it was . 
insisted, besides, Uiat the general right was excluded 
where the shore was parcel of a manor. The Court 
thought that the plaintifi' should have replied specially 
to have raised die question as to excluding the general 
right; but they thought the claim as to the shells so 
questionable^ that they ofiered the defendant leave to 
amend, by confining his claim to the sea-fish, and that 
offer the defendant accepted. The claim, therefore, 
ill that case, was very diflerent from tiie present; it was 
a claim for something serving to the sustenance of man, 
not a matter of recreation onlj", — a claim to take, when 
left by the water, w'hat every subject had an undoubted 
right to have taken whilst they remained in the water; and 
upon that claim there was no regular judgment. But it 
would by no means follow because all the king’s subjects 
have a right to pick up fish on the shore, that they hav^ 
therefore, a right to pass over the sea-shore for the purpose 
of battling. The passages cited from Lord Hal^s treatise, 
De Jure Maris, p. 22 and 36., in which it is !laid down, 
** that the jus privatum that is acquired to the subject, 
either by patent or prescription, must not preiudice the 
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Jus publicuntf wherewith public rivers or arms of the 
sea are affected tor public useleave the question un¬ 
touched : because the question in this case is, what the 
Jus jjublicum is : and that they do not doHiie. Had 
Lord Hate stated as part of the jus publicum, that the 
public might use the shore as they thought fit; that they 
might use it as a public highway, or (or the puri^ose of 
bathing; then those passages would have been autho¬ 
rities applicable to this case. But Lui*d Hah\ in fact, 
only states that the jus publicum continues to exist, 
without defining what it is. Bracton^ in /.I. r. 1.’. 
s. G., does state what the jus publicum is; aiul if that 
passage be good law, it is a strong authority in favour of 
the defendant. The passage i^ as follows: Publica vero 
sunt omnia flumina ct {K>rtus. ldcof|ue jus piscandi 
omnibus commune est in portu ct in ftuminibus.” Now, 
he docs not even say navigable rivers; but I will assume 
that by fluminibus is meant navigable rivers, and t-o far 
as I have cited the passage, I concur in what is there 
laid down; but he goes on : ** Kiparum etiam usus pul>- 
IJcus est jure gentium sicut ipsius Hutninis.” That is, 
that the public have the same right to use the banks of 
the river that they have to use the river itself, and that, 
because the water is common to all mankind, the ripa 
is also common to ail mankind. The passage then goes 
on, ltac|ue naves ad cas applicare, funes arboribus ibi 
natis religarc, oiiuj aliquod in iis rejxmcrc, cuivis lil)eruni 
est, sicut per ipsum fluvium navigarc." The word ** ripa** 
here applies to rivers and ports, and probably, also, to the 
land above the high-water mark; and, if it do, is this the 
law of England have all persons a right to fasten a ship to 
the banks of a river, or have they a right to tic ropes to the 
trees, or to land goods on the banks of every navigable 
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iM THE Second Yeae or GEORGE IV. 


SOS 


river ? The case of BaU v. Herbert {a) is not a distinct au¬ 
thority upon this point, inasmuch os in that case, the right 
of towing vras claimed. But the general question as to 
the right of the public on the ripa of a navigable river 
was discussed, and the Court appear to have been of 
opinion, that the ripa of a navigable river was not pub¬ 
lic! juris, and they tlierefore virtually overruled the 
authority of Braclon. Lord Hale, in his treatise, De 
Portilms Maris, p. 84., after citing this passage, says, 
** As touching ports, and the public right of them, 
Bracton saith true; with this allay, that hath been before 
observed, that the law of Bn»land doth thus far abridge 
that common liberty of ports, that no port can be erected 
without the licence or charter of the king, or that which 
presumes and supplies it, viz. custom and prescription.” 
But in another passage (6), Lord/fo/r says, “Thought, 
may have the propriety of a creek or harbour, or navi¬ 
gable river, yet the king may grant there the liberty 
of a port to B., and so the interest of propriety, and the 
interest of franchise, several and divided. And in this, 
no injury is at all done to A., for he hath what he had 
before, viz. the interest of the soil, and consequently the 
improvement of the shore, and the liberty of fishing; 
and as the creek was free for any one to pass in it 
against all but the king, (for it was ptJdici juris as to 
that mutter before,) so now the king takes off that re¬ 
straint, and by his licence and charter, makes it free for 
all to come and unlade. But if A. hath the ripa or bank 
of the port, the king may not grant a liberty to unlade 
upon that bank or rijia without his consent, unless 
custom had made the liberty thereof free to all, as in 
many places it is; for that w'ouid be a prejudice to the 
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ttiiuiuti tinrtion between the ripa of the river wliere the s<iil fioi 
Car.iCRAtt. ' 

been long pri%’atc property, aiul that sjtaee betwitrn the 

high and low w’ator mark, where the M>n eblni and flows 

but if there be such a distinction, what iHt'omes of the 

authority of /Iroc/on, where he says, ♦* Itiparum ctiani 

usus publiciis, est jure gentium sieut ipsius niiniinis." 

Xo man can travel thrmigh this kingdom along the 

banks of rivers, without string that private rights ex> 

elusive of public rights, exist there-, and every one of 

those rights is at variance witli the doctrine of /ImtVon, 

and w'ith the sii}){iOM'd ctunmon law right now ciniine<l. 

Tlie practice of bathing may contribute to liealth. but 

it ought to be confined within rea«onnbie limit-, and it is 

by no means necessary, that the right -honid Ik* co> 

extensive with the wlioie sfiore of the sea, or that it 

should extend to places wliere the right of fl-hing with 

stake nets exists, fn the al»<enc • of any aiiiiioritv, to 

shew that such right exists and thinking thait the autho- 

ritle- citefi do not estnbli-h it, and that it would be 

attended with grcjit inconvenietice to the public, if a 

general right, free from nil regiilatimi hy the owner of 

the soil was to be exercised throtighi>ut the whole of the 

kingdom, I am of opinion, tliat no sucli riglit exists, 

and consc^cpiently, that there ought to lie jutlgment ft»r 

the plaintilT. 

Abbott C. J. I have considered thi- case with very 
great attention, from the res|Kx:t I entertain on this and 
all other o(xasion^ for the opinion fif my iranml Ilrother 
Best, thongli I had no doubt upon the f|iie*.tkin when it 
was first pnMottd to me; nor dki Ute defendant’s 

eouBsel 
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oaaiMel rni»o miy doubt in iny mind by liiit learned 
and iriirt*iii(iii*i uiifiiiiiciil. 'riii^ is an ac’tiitn of trL‘>|iaM, 
brniiirlit llic di-rriul.int ibr pM-isin^ with car* 

rial’s iVoiii sotiic placr ulxivc iii|'h-wati.'r mark across 
chat part of the shore w'hich lies between the bigh i|od 
Inw-wotcr mark, for the autveyance of persons to and 
from the water for the purprue of batiiing. The plain¬ 
tiff' is the uiuhnihted owner of the soil of this part pf the 
shore, and lius tiie exclusive right of ffshing tlipreon 
with stake-nets. 'I'hti defetitlaiit does nut rely uppp apy 
s|>ecial rustoin or prescription for liis justiticufion} blit 
insists on a coninuHi law right fttr ail the kipgV sul>jc)Cta 
to bathe on the seu shore, and ti> pass pvtr it fur that 
puriHNie on tool, and uiih horses and carriage^; and 
tills right i» the only iimUt. r which, by t{ie terms of the 
special case, is suhiniueu to the opinion of the Court, 
Now, if such a coiiiinon lua right exbtei), there would 
probably lie some iiieiilion of it in our books; but none 
is found in any luaik, .‘incicnt or modern. }f the right 
exist now, it must have existeil at all times; hut we 
know that sea liuthing was, until a time coui{iaralivcly 
nuKlerii, a mutter of no frci|uent ocx'UiTence, and that 
the carriages, by which the practice has l>ccn facili¬ 
tated and exteiuieii, are of Ciunparativcly modern 
iiiveiition. 

There being no authority in favour of the aflirmatiTP 
ol' tlic 4}uestinu, iii the terms in which it is propoaed, it 
baa liecii placixl in argiiniMit at the liar on a broader 
ground; and as tin.' waters of the sea are o{icii to the 
use of all persons for all lawful pur|x>se.s it has been 
Guitteiuleil, us a general pro{Kisitiou, that there mu.-t lie 
an ecpially universal right of access iii them, for all Miclt 
purposes, over land like the present. If this ctmid be 

established. 
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cstablishfid, the defendant must undoubtedly prevail; 
because, bathing in tlie waters of the sea is, generally 
speaking, a lawful purpose. Out, in my opinion, there 
is no sufllcient ground, either in authority or in reason, 
to support this general proposition. 

Commerce is a matter greatly favoured in our law, by 
reason of the public and national beiufits derived from 
it: but, even as to this favoured matter, I have found no 
authority in the law of Evi:Itind in support of such n pro¬ 
position. Braciniif iti the passage so oiun referreil to, 
speaks not of the waters of the sea generally, but of 
ports and navigable rivers. It may be ndmittcil, that 
whatever is true of navigable rivers and their banks, 
may be true of the sea and of its shore. But the case 
of Sail v. Herbert (« . shews that the tloctrine of lirartnn, 
as to the b.-inhs <»f navigable river.', however warranted 
by the civil law, is not conformable to the law of /.'wg- 
land. “ And as touching ports, and the public right to 
them,” says I-.«)rd Hale, p. S I., liractttv saith true: 
but, with this alhay, that the law of /'.u^lattti doth thus 
far abridge that c<iniinon lila rty of ports, that ni> jiorl 
can l>e rrecleil without the licerici- or tharti r <»f the king, 
or tiial which pre-unjes aotl supposes if, vi/. eus'ont and 
prescription.” .So that even the privilege t«» be derived 
from ports cannot bt? in its nature universal. .\nd, as 
tofiorts, Ixird tialr, ch. d. p. T.'i., distinguishes l>etween 
the interest <if property aiul the interest €>f fiaiithise, 
and says, that ** if A. hath the ripa or bank of the |iort, 
the king cannot grant iilK-rty to unlade on the bank or 
ripa without his consCMit, unless custom hath made the 
liberty thereof free to all, a* in many plucen it in.” Now, 

(•) z T. li. eti. 
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such consent ns applied to the natural state of the ripa 
or bank would be wholly unnecessary, if every man hod 
a right to land his gomls on every part of the shore at 
his pU-asiire. And, if there be no general right to 
unlade inerchundi/e on the shore, there can be no right 
to traverse the shore with carriages or otherwise for the 
piir|>ose of tinladiiig ; and, consequently, the general 
proposition to which I have alluded cannot be main¬ 
tained as a legitimate conclusion from the ueiicVal right 
to navigate ttie water. 1 have spoken of nierchaiulize, 
and not of fish; from the latter. 1 studiously abstain, 
because notjiiestion of that kind is before the Court, and 
it is unnecessary to say any thing upon it. It will be 
remembernl, als<i, that I s| eak only of the general right, 
which isainattir pcrfectlv distinct from those cases of 
necessity that oiteii arise out of the perils of navigation. 
Having thus shewn that the general proposition cannot, 
in my opinit.n, be ir.ainlaincd, I return to the particular 
right €ir privilege cl.timed in the present case. 

One of the tojtics urged at the b ir in favour of this 
supposed right was that i>f public convenience. Public 
convenience, however, is, in all ca^cs, to be viewed with 
a due regard tti private property, the protfxtion whereof 
is one of the dist'Ognishing ch.iracteristics of the law of 
It is true, lh:il pn»periy of the description of 
the present is, in general, of little value to its owner; 
but I till not know how that lilile is to Ih‘ protected, and 
much less how it is ever to be increasetl, if such a general 
right be established. If llieie Ih‘ u general right of 
passage across land of this description in the nature of 
a highway, by what law art* sraki‘>nets, t>r other it:iplc- 
nients of li.shing, to be plaeetl tiure, tn* s:iiul or stones 
to be taken away, whereby the exercise of the right 

which. 
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which, as claimed, will, in its universality, extend itself 
over every part of the surface, may be obstructed, or 
rendered less cunveiiieiit ? By what law can any wharf 
or quay be made ? These, in order to be useful, must 
be below the high -water mark, that vessels or boats may 
6<Mit to them when tlic tide is in; but w*hen the tide is 
out, no carriage can pass them. In some parts of the 
coast, where tiie ground is nciu'ly level, the tide ebbs to 
a great distance, and leat'os dry very considerable tracts 
of land. In such situations, tlioii!>aiids of acres have, at 
different times, bt'cn gaiited from the sea ami its lU-ms 
by embankments and cinivertrtl t(» |msture or tillage. 
But how could such iinpi*oveiiu-iUs have licen made^ 
or how can they be made herealter, without the destruc¬ 
tion or infringement of this supfiosi right ? And, it is 
to be oliscrvetl, tliat wiiurfs, tpiays. anil einbankinents, 
and intakes from the sea, are ni.itters of pubhe as wed 
as private benefit. 

Another tojiic relied upcii by the defendant was 
usage and practice. The practice of modern times can 
be coiisidereil, at the titin>>>t, in the iintiire only of 
evidence, more or less cogent accoriiitig to its extent and 
uniformity. I am not aware of any priu'ticc^ in this 
matter, siiflicieiilly extensive or uniform to be the linind- 
atiun of a iiulicial decision. It was said at the btir, 
that in some places a compensation is made to the owner 
of the shore; but 1 (lo not rely on this asscrtiuit ns a 
ground of judgment. In many places, doubtless 
nothing is paid. In some parts, the king io the owner 
of the shore; and it ii not |indi:d>tr- that aiiv ohstrurtion 
would bu iiit(Tpo-ed on Ids bi half to sui h a practice. 
Of private owners, some ina} not have thought it worth 
while to advance any claim or apposition; ctbeni may 

have 
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httPc had too much discretion to put their title to the 1821. 

soil to the hazard ot' a trial bv an unpopular claim to a . 

matter of little value; others, and probably the greater avniut 

C*Tns*u> 

port, may have derived or expected so much benefit 
from the increased value given to their own land above 
by the erection of houses and the resort of company, 
that their own interest may have induced them to 
acquiesce in, and even to encourage the practice, as a 
matter indirectly profitable to themselves. But, fur¬ 
ther, the practice, as far at least as 1 am acejuainted 
with it, dilTers in degree only, and not in kind or 
quality, from that which prevails as to some inland 
wastes and commons; and even the diflercncc in degree 
is, in some instances, not very great. Many of Uiosc 
{X'rsons w'ho reside in the vicinity of wastes and com¬ 
mons, w'olk or ride on horseback, in all directions, over 
them, for their health and recreation; and sometimes, 
even in carriages, deviate from the public |niths into 
tliosc parts which may be so traversed with safety. In 
the neighbourhood of some frequented watering-places, 
this practice prevails to u very great degree; yet no one 
ever thought that any right exi^ted in favour of this 
enjoyment, or that any justification could be pleaded to 
an action at the >uit of the owner of the soil. 

The only reinaining topic adduced for the defendant 
was, that the right may l>e considered as confined to 
those instances only wherein it can Ik* excrcis<?d without 
actual prejudice to the owner of the shore, and subject 
to all motlesof present use, or future iinprovetneiit, on his 
|>art; but no instance of any public right, so limited and 
t|uulifietl, has bivii found. Kvery public right tit lie 
exercised over the land of un individual is, pro laiito, a 
diminution of his private rights and enjoyments, both 

prcMB 
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preient and future, so far ns they may at any time 
interfere with or obstruct the public right. 

But, shall the owner of the soil be nllowotl to bring an 
action against any person who may drive his carriage 
along these parts of the sea shore, whereby not the 
smallest injury is done to the owner? The law has 
provided suitable checks to frivolous and vexatious 
suits; and, in general, experience shews that the owners 
of the shore do not trouble themselves or others for 
such matters. But where one man endeavours to make 
his own special profit by conveying persons over the 
soil of another, and claims a public right to do so, ns in 
the present case, it does not seem to me that he hat any 
just reason to coinplnin, if the owner of the soil shall 
insist upon paniri|^Niting in the profit, and endeavour 
to maintain his own private right, and preserve the 
evidence thereof. For these reasons, I am of opinion 
that there is not any such common law right as the 
defendant hat claimed. 


Judgment for the Plaintiff. 


END or MlCHAELSIAfi TIKM. 
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In the Second and Third Yean of th« Rdgn of 
Geoboe IV. 


Hayward against HoBNBR.(a) 


D ECLARATION in debt, on the statute 5 and 6 laonkrtocoa* 
Attnct c. 14. s, 4., against defendant as an unqualified 
person, for keeping, on different days in March, 1821, a 


setting-dog, to kill and destroy game. Plea, nil debet. f 
At the trial, brfore Burrougk J., lU the last a ssize s tac the 
county £si«r, it was proved by the plaintiff's game- 
ke^icr, that the defendant, during the year 18S1, had gwac; avA. 


kept a setting-doib which he had seen him use in 1819. UumimI 
There was no proof that any use had been made of the wim tiwai- 

ItfiddfaM 

«M dtargMl to bora bMa ceamittad, tbo dof wm tiod up. and oarer amu SOS iMO iho 
laid wiib its maalar. this was bald ool to be aa nffmea witbio the slauilc. 


(a) TbiaaadamnlfbUairiBg 


argiwdsl tbe siitiags baCm 
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1822. dog the ddfendant during the last season; and on the 
contraiy, his servant proved, that, subsequently to the 
shooting se||pn, whi|h com|pcnced jn Sejitmkpr, 1819, 
the dog had generally been tied up, and that he had 
never seen his master take it out into the field after Ja~ 
nuanff 1820. It was ctmtended by Ourmyt for the 
defendant, on the authority of the case of Read v. 
Phe!ps{a\ that the mere fact of keeping a sporting- 
dog was nqt evidence of keeping it for the ppirpoap of 
destroying game; and that, in order to constitute an 
offence within the statute, the dog must be kc^|)t for the 
purpose of killing or destroying game. The learned 
Judge was of opinion, that in an actimi of this sort it 
was sufficient to prove the kcqung of any of the dogs 
mentioned in die 28 and S3 Gir. 2. c. 25., the 4 and 
5 W", A M. c. 25., and 5 AnnCf c. 14.; the legislature 
having considered such dogs to be dogs for the de¬ 
struction of game. He therefore directed the jury to 
find a verdict for the plaiiitifi^ with libiTty to the de¬ 
fendant to move to enter a nonsuit. A rule nisi for that 
purpose having been obtained in last term. 

Marrjfot now shewed cause. The statute enacts Uiat 
an unqualified person who shall keep or use any grey¬ 
hounds, setting-dog, Ac-, to kill and destroy game, shall 
be liable to a penalty. The words to kill or desuoy 
game, apply only to the using of the dogs, and no| lo 
the mere keeping. Two offences are created, one for 
keeping, the other for using. Tlte statute does not say 
that the dogs must be kept fur the purpose of destroying 
the game; but to make a party guilty of the offence of 

(a) IS »ut, 271. 

using 
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nn^g tbe 4qfl> it mutt have beep used to kUl and de- 
etrc^ game. In Bead ▼. Phelpf{a) the dog was po 
young that it could not have been used to kill game. In 
Wir^Jidd V. Stra(fard(b) Lee C. Jf takes this dis¬ 
tinction ; ** As greyhoundib setting-dogs. Sec. are ex¬ 
pressly mcntbncd in this statutCi it is not necessary to 
allege that any of these have been used for killing or 
destroying ganic^ and the rather as they can scarcely be 
kept for any other purpose than to kill and dei^y 
game. Rut as guns are not expressly menUoned, and 
as a gun may be kept for the defence of a man’s house, 
and for other lawful purposes, it is necessary to allege, 
in order to iu being comprehimdcd within the meaning 
of the words * any other engines to kill the guac,* that 
the gun had been used for killing the game.” 


m 

1882. 

Hatvssd 

gUfgjmi 


Gwtuy, oontrui was stopped by the Court. 

Abbott C. J. I am clearly of opinion, that, in 
order to constitute an offence within the statute h and 
ti Jnue, r. 1 4. s. 4., the dog must be kept or used for 
the purpose of killing or destroying game. It did not 
ap|)«ar in this case, that, at the time when the offences 
cliarged were alleged to hevc been committed, the dog 
was kept for that puqiose. 1 think, therefore, that the 
verdict was wrong, and that tlic rule for entering a 
nonsuit must be made absolute. 


Bavlcy J. I am of the same ophtimi. The words 
** to kill and destroy game,” apply to bmh the prece¬ 
dent words ** keep or use.” It is usual in pleading to 

W S^, 15. I rik. 915. & C. 

Y 2 allege. 
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allcgp, that the dogs arc kept to kill and destroy game : 
now such an nllcgsitiun would Ih’ wholly uiini*ceswiry, if 
the words kill and destroy game did not apply to all 
the precedent wortls. Generally s|>eukingt 
keeping of a dog of the description mentioned in the 
act w’ould be prinia facie evidence that it was kept for 
that purpose; but, siip{H>sing it to be proved, on the 
other handy that the dog was tietl up during the tiny 
and let kwse only at night, the jury would fairly Ik* war¬ 
ranted in presuming, that it was kept for the defence of 
the house, and not for the purpose of di'stroying game. 
Indeed, these dog*> are f'retjuently kept for the purposes 
of sale. Now it is perfectly clear, that a person so 
keeping theiii, is not liable to the penalties of this act of 
parliament. 

lioLnovn J. I am of the same opinion. Id the 
case cited from Stiuer, Lord Chief .lustice onlv savs, 
** That it is not lucessaryto alleg*' that the s}i«‘cili**d 
dogs Were used ior the purj'iosc of ki'hii;; ^anu-.” That 
case does not uppi\ to the present, where the oiience is 
the keejiing of dog- ior that purpose. 'I'his very |K>iiit 
arose in the cast; of Jlriurhf v. AthorjH^ which was trietl 
the /x /iZ assi/es, 171*2, before ItulUr at York ia)x 

anti 


{a) Briaki.y aoaimt Ariioitrc. 

C>nini JHuUrr J., y.irMirr /,^Ht Airixtl, i'X'tJ, 

TbovbB for « pointe rwiitti hy the tlrfvnilBnt. lord at titr ntBiMir 
•ImJ B Jualicc oftl.i- iMUv, B» Iwifii; in Uw lUkUMiy at an ur.i|Uslifi«'<l prr* 
•<•«. I’aclfU Setjl , for Ihv pfaintiff, iiisiord. llial tlir lUhiMiAlil tiail nut. 
t'ithcr as kird of Ui« inaimr or ms #juMit-r of ilw |irBr<-, • ri|*hi to triw Um 
dog. Firu. s» not trciiig a KHing-dog, nor included wiUiiu ibt act (aui. 
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anil he waii of opinion, that, in order to bring the case 

within the statute, it was essential that the dog should be 

« 

kept for the pur|K>se of killing and destroying game. 


1822. 


HAnrAKB 
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Best J. I am of the same opinion. Hiis is a penal 
statute, and ought^ therefore, to In* construed strictly. 
'J'he keeping or u>itig a ilog, of the particular descrip¬ 
tion nientioiietl in the statute, to kill and destroy the 
game, eon>titutL* two iii>tinct offences; and 1 am of 
opinion, that the mere keeping of such a dug docs not 
constitute an offence, unK*ss it Ik* for the purpose of 
killing and destroying game. 'I'iie mere keeping of 
such a dog may, indeed, Ik* primii facie eviiicnce of the 
pur|>ose for which it i^ kept. In thi> case, however, it 


' ali>l •• .f'l'ii, r. t 'i. . ScxMtKilt. as not tn-inj; kojit for the pur{i(»« of 
killiiii; l>ut as a liou»«-ii>i^. adtl for dt-ft-iice. iilaintiir haring used 

the dug Ui kiti game Iwfuri- iie v>!f 1 iiis estate, whirli qualifinl him. but 
never .tiiiee. having ke|tt i.iin •-\|iir>siy fur the iiuriNMir uf a iiuiisr-tl(>i;r. 

• 

ltrt.LrH J. Tile first <|ii<*stian ia, whether a fNiinter i' a «t'tting-tl«'ig 
within the art. 1 atn uf upini iii. a |>.iit>ter is within ttie act of {Mrliamcnt. 

It iv a Meil known ruie, in eipuuiiding art!, of parliament, t<> mmsitlrr 
all the arts in pari materia. Stat. 'JJ and J. r. C.i. «. S., 

mentions other ds.g. setting-dug. I think, means any dug who jH'ift 

at hi« gaiiu*. lint it is l■ssenlial that it must tie kept or nvfsl In kill game. 
If mil, llie wuril gnyti.-iind wunld esu-iid to an greyhound kept 

by a l.vdy lur her amusi--.i:> i>t. S< ■■ hayi>." Iliere is iiu liifierenre tbat 
1 know lietwerii hays aiid a vMl'Iuge-ne; ; twit kevping a rabbage.nel nr 
liayv to put over ratilug*.. is not unlawful. It luunl Iw ke|it or uwd lu 
kill gome. In c.iliile tlie lord to wire. It you (the jury ' tliink the dog was 
iis«sl to kill game in or I 7 ;iti, Iwing since the phunfill' 

sold his pm|ierty, there must lie a verdirt for the defendant, If mvt, tlmi 
the plaiiitiir is eniitied to a verdict. 

Verdict for plaiiilifT, damages ItV. 

•See ilsa tr. fVer, .StMinre, Net*, t.'.jn/arr, Mn-.Hir, h>‘ts. lira 

V. 7 %‘Mn/>ionf S 7 *. ii. Is, 
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1 B 2 S* Jutt b«« eonsidered is cofldoslte fridflici »f tliM 

^ poipose. ^ Here there was fftottf to rebut the jitiiHl 

fiicie prestim|ttion f fbr it was ill evidencct^ that the 

• • • • jm* I • 1 • 

dogt during the time in which the onence i& laicl m 
the declaration, was generally tied up, atid nerer ibl. 
lowed his master. 1 think, therefore, that in this ease 
there a’as strong eridehei to go to the jury, that the 
dog a'as not kept for the purpose of killing and de* 
stroying the game, and that the jury would hare been 
warranted in coming to that oonciusiem. That being 
so, 1 think that the rule for entering o nonsuit ought 
to be made absolute. 


Rule absolute. 


Dunk against Huktbb. 


A Undlord list J^EPLEVIN, for taking and distraining plaintiflT's 
toiinfunl^*’ goods in Ills dwelHng«bou<e, on tl>e 15th March, 
to Arowiy that plaintifT, for one year, ending /H- 

^ tenant «• ruarv 11th, 1>«2I, held, as tenant to defendant, at the 

a>ed rent ; ami, jr » i » 

therefore, nrbm vcarlv rent of 631., payaUe quarterly, ami that defend* 
A unuukt wRh in * * * 

yuiif ion, un- ant distnuned for one year’s rent in arrear. Pica, Erst, 
that he was not tenant, secondly, that the rent was not in 
arrear. The canse was tried befone Barrmtgh J., at the 
last Summer assizes for Sussex, when It appeared, that, 
Afare*, 1619, the followii^ agreemant mm 
csf..thetciiaot entered into between the parties. ** MemorandttM of 

to CfUfY Riijr 
lime on or be* 

fore • particulw dsf: Held, that thU onljr amounicd to an agrceninu for a fuiim I 
■ud this no IwHO hoeiim hSi 
Botcoiiilsd to diamtin. 


an 
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an agreement between Mm. jinn Hunter, of Stmthcick, 
and iiarid thmk, of hriuhttm, butcher. Mr*. Ann 
Hunter agrees to let on lease, with purchasing clause, 
for the term of 1 year*, all that house and premises, 
St. Jameit Street, present tenant ’Thomas Lawler .• enter¬ 
ing on the said premises hy D. iJhintr, any time on or 
before the 11 th day of February, 1 f^-Jo, at the net dear 
rent of 6.1/. per year, and to keep all premises in as good 
rqiair as when taken to (reasonable wear allowed), pay¬ 
ing on entry 50/. in ready cash, and the rent payable 
(juarterly. The term for 7, 14, oi* 21 years, which 
term Mr. I). Ihmk is to give one clear year’s notice, be¬ 
fore the expiration of either of tlic afxivc term of years, 
if he intends to leave: if purchases before the expiration 
of the above term by D. i)unk, he is to pay on purchase 
1000 guineas.” (a) The plaintiff, under this agreement, 
paid the sum of 50/. on the 10th February, 1820; but 
in consef]ucncc, as it was said, of some arrangement be¬ 
tween him and the former tenant, he did not enter into 
the occupation of the premises tilt the lOtfi April follow¬ 
ing. In the Slarch preceding, an application was made, 
atid a lease tendered to the dcfcndmit to f^ecutc, but she 
declined to do so, saying she had found that she could 
not grant one. No rent had been paid by the ptaintiff. 
The jury found a verdict for the defendant. Marryat, 
in lost Michaelmas term, obtained a rule nisi for entering 
a verdict for the plaiiitiff, on the ground that the above 
agrceineiit did not amount to a lease; and that, unless 
the pliuntiff held under a demise, at a spccihc rent, the 
ddbndant had no right to distrain for rent-arrear. And 
now 


82S 

1 ^ 22 . 



(a) TMibaMey ofnwsricia*)nMnMniidtua,«w«fttlulltea<dUag 
ha* bMa conscMd. 

Y 4 Gunuy 
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Gmm^ and Courthepe diewcd cauic. In thif caae* 
the {dainUff was tenant to the defendant, ibr the agree- 
ment amonnted to a lease. Here the defendant agreed 
to let at a spedfied rent, and the plaintiff has paid the 
soli, and entered into possession under the agreement. 
He cannot, therefor^ now say, that he did not hold at 
that rent. Then, the rent being due, the distress was 
Iqpd. Ta^pett ▼. tUncUng. (a) 

Marryai and CAsf/y, contra. Hiere must be a d«nise 
at a qiecific rent, in order to entitle a landhnd to dis¬ 
train. He cannot distrain for a quantum meruit. The 
only remedy in such a case is, by an action for use and 
occupation. Then if so, the question is, whether Uiu 
is an agreement for a lease, or a lease; and clearly, it 
is the former only. Here it specifies, that defendant 
agrees to let on lease with a purchasing clause; that 
shews a future lease must have been contemplated. The 
rent, too» must mainly depend, for its amount, on the 
beneficial clauses which were to be introduced into the 
future lease. Hegan v. Johmon (b) is not distinguish¬ 
able from the present case. As to Temped v. Baaiingi 
there is this distinction, th^ in that case there had 
been a payment of rmti which there has not been 
here. 


Abbott C. J. On lodking through the whole of tliis 
instrument, which has obviously been framed by an un¬ 
lettered person, it iq>pears to me^ that tliis is only an 
agreement preparatofy to a demise, and not an actual 
demise. If it had been the latter, then the defendant 

(■) IS is. (SJ t rMMlm. iss. 

would 
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would hare been entitled to distrain for the rent. But it 1828. 
seems to me that it is not so. It has not any one of the „ 

forms of a lease. It begins thus, ** Memorandum of an 
agreement; Mrs. Anne Hunter agrees to let on lease” 

(srhich <d}vicMisly means to execute a lease) ** with a pur¬ 
chasing clause for the term of 21 years, the tenant to 
enter on the premises at any time on or before the 11th 
February^ 1820, &c.*’ Now, looking at this instrument, 

1 cannot infer when the tenancy was to commence or 
the rent to ticcome due. The whole is left in doubt, 
and it is manifest that this was intended as a mere me¬ 
morandum of an agreement to grant a future lease. 

Then the question is, whether the allegation in the 
avowry is sustained by the proof. A party has no right 
to distrain, unless there be a fixed rent agreed upon; if 
that be not so, the law gives him a remedy by the action 
for use and occupation. There can be no distress, un¬ 
less there be a contract fiw an actual demise at a specific 
sum. Where the language of the instrument is such, 
as to make it a %'alid contract until something further 
be done, such instruments have, in some cases, after an 
actual enjoyment under them, been held to amount to 
an actual demise. But here, it does not amount to a 
demise at a certain rent, and therefore the defendant 
was not entitled to distrain, and cannot sustain the 
allegation in the avowry. The rule must therefore be 
made absolute. 

Bayley J. The allegation in the avowry is, that 
the plaintiff held the premises as tenant thereof to the 
defendant, by virtue of a demise thereof to him the 
plaintiff theretofore maile. The first tjuestion is, whe¬ 
ther this menturaiiduiu of an agrecinent amounts to a 

demise 
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demise for 31 years. If it does, fhen tlie a/lcgafidn lii 
the avovrry is niatic out in evidence, lu the case of 
jAargaii v. hissell (a), the rule is laid down thus, (hat 
although there are words of present demise, yc( if you 
collect on the face of the instrument, the intent of the 
parties to gi%’e a future lease, it shall be considefed an 
agreement only. It is clear in this case, that the memo¬ 
randum of agreement was not intended to operate ns a 
present demise. We cannot ascertain from the lan¬ 
guage of the instrument, when the term was to com- 
mencc. Hiere arc no words of demise, nor any words 
from which a warranty of title may be implied, as 
would be the case if the word ** grant” had been in- 
scHcd. The meaning of the parties seems to have been, 
that if the defendant entered before the i ii\i Ft’bruaty, 
the term was to commence from the pcriml of sucli 
entiy. Upon the whole, therefore, it sCems to me, that 
the parties contemplated the execution of a future lease. 
Then, if this was notan actual demise for 31 years, the 
party did not at all events hold at the annual rent of 
and if so, the piaintilT by law could not distrain, 
the rent not being fixed. If a person bargains (of a 
lease for 21 years, the rent is estiniattfil u{Mm an average 
for the whole term, and it may lx; of no benefit to (he 
fMurty whidever for the first year of liis occupation. 
Here, the rent of HS/. is cstimatetl on the terms of there 
being a lease granted, and at the time when the distress 
was made, no lease was granted, anti no payment of rent 
had taken place. 1 think, therefore, that the plaintiR did 
not hold the premises at any specific rent, and thflt the 
defendaht'a only remedy was by an action for use ahd 

(•) 9 TaMNl. <5. 

occu- 
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occupation, in which the* amount of the rent would be a 
question to be left to the jury. Tiiis rule, therefore, 
must be mode absolute. 


IdtS. 

Dvkk 

against 

HI'KTBB. 


lIoLnoYD J. 1 am of opinion that the defendant was 
not entitled to distrain. Tliis did hot operate as a 
present demise, Imt was a mere agreement to let in 
future, and by a difTerent instrument. And there is 
nothing to shew*, that it was the intention of (he de¬ 
fendant to part w’ith the premises until that inslrufneftt 
was exccuteil. It is clear, that an agreement to {(rant 
a lease does not amount to a letting. Besides, in this 
case, there arc sul>scquent words relatire to the Intro¬ 
duction of a clause for purchasing, which shew, that the 
letting was to be by a particular instrument contmnhig 
such a clause. And in addition to (fiis, the stipulsitidh 
as to the payment of 50/. u{K}n entry, is quite incdii- 
sistent with this being an actual demise. For if it wcte 
on actual tlcmise, the tenant would have had a fight to 
enter imniediutely without paying that sum. t think, 
therefore, that the defendant was not entitled to distraih, 
and that the rule must be made absolute. 


Best J. concurred. 


Rule ateolitte. 
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West against Andrews. 


tool, impukcd 
I 7 tii« 35 U. 3. 

C* 134 a Ja 6a 


l.s. being J^EBT oti 55 G. 3. r. 137. s. 6 . for a jwnalty of 100 /. 

^w^b<m«e. Declaration stated, that tiefeiulant, «iii l^l ./mwi', 

udrcc^i^ 1820, was ovcr.*icer of llic |K»or of Jtrsf/minjurt'ftf in 

onlOTs rrom, the Sussi'x. and duriiii; the time he was overseer, furnished 
gUArdianik of ^ 

thepoorofihe and supplieii ill his own name, ‘'(nhIs and provisions lor 
pwiUi of * * , , , ' 

bought pioei. the sup|x>rt of the |KK>r. "1 he .secoiul ci>uni ik>critK*ii 
Aoneor*uch him as a person in whose hands the collection of the 
A. rates w*as. Pica general issue. At the trial iK'fore Jti/r- 
rof^gA J.) at the last assi/es lor the county of SmstXt 
it appeared that defendant was one of the guardians of 
the {KKir for tlie parish, aiul that the }KH>r-house there 
was under their controul, being luanageti by one (iritlilhs, 
who was the master of the }>uor-house up{>uiiitetl by the 
guardians and receiving hU orders from them, (irilliths 
providetl fur the ptKir, having a contract at so much 
per head, and found ail the meat, ^c. In the year 
he Imuglit of the defendant, then being such 
guardian of the jKHir, four live shec|i ti>r the use of the 
pcHir, and paid him fur them. 'I'he learned Judge 
thought this nut a case within the act, and directed a 
non-buiu Gurruy having in lust Mir/iathnus term ob¬ 
tained a rule nisi for a new trial. 


Marnjat shewed cause. I lere, the defendant did not 
supply the sh<.*ep to the parish, and had therefore no 
claim on the parish. Mis claim was solely on (irifliths, 
who had a standing contract with the parish, and full 
liberty to buy from w hom he pleased. 'I'iic object of 

liii* 
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the net was, to prevent overseers from availing them- 
seU'es of their hituution, to fitrce their gcKKls on the 
parish. In Prttctnr v. Manu:<irif>^ («), anil Pojm! v. 
liackhousr \l>\ the articles were supplied to the in- 
diviiluals receiving relief. I lere, that was not the case. 
If any complaint was made of the provisions supplied, 
it would Ih‘ made not to the defendant alone, but to the 
w'hole botly of guardians. 

Gunny/ and contra. The case falls with¬ 

in the worib and mischief intended to bo remedied bv 

9 

the act. If thi> be allowetl, one guardian may supply 
meat, another Hour, cvc.: and then, although complaint 
might lie made to the general body, yet they would be 
all interested nut to do justice. 

AuBori C. .1. I am ot' opinion, that this is a case 
within the act of {tarlianient. I lere the defendant has 
made a bargain for the supply of provisions w ith a third 
person, »ho has the contract for providing for the {KKvr, 
and whum the deleiuhint, in coniunction with others, 
up|K)inis u> his %iiuaiion, and wht»c conduct it is his 
duty to superintend. I'nder these circnniiftances, it 
HCents to me, that all the mischief which was con- 
teinphiteil by the legislature would arise, if wc were to 
liolil that it was lawful. I am therefore clearly of 
opinion, that the defendant's case falls both within the 
words and spirit of the act of parliament, and that the 
rule for a new trial must therefore Ih' made absolute. 

Utile allsolute. 


1322. 

Wl*T 

afttuHtt 

Akomwi. 


fit] s a. .jf A. H.;. 


(fj B. M* rt. Is:. 
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Gurvet and Others against Lanoi»ands. 


acquainted with the |)laintifl‘’s haiid>writing, and was 
than asked the fbliuwing question: ** From your know¬ 
ledge of hand-writing, do you believe the hand-writing 
in question to be a genuine signature, or an imitation.** 


pEIGNED issue directed by the Court of King** 

Miikfjr the court Bench, to try whether the suptiosed signature of 

as to the tarf^fry ' * 

of a Mfrnatuf* Thomas Gitmiy the plaintifl^ to a certain warrant of 

to a warrant of ..i.i. 

attorac;’. a rcr- attorney, dated 16th Ayril^ I 1 , was forged. At the 

•ftabl^i^t^' trial before IVttud B., at the last assizes ftir Surreyf the 
ur*up^^-***^ plaiiitifl^ in support of the affirmative of the issue, 
tetidcred the evidence of Jos<-pk llumty inspector of 
judge who tried fr^iks at the ixist-office, who stated, that he was un- 

lhec«i*c,and ' 

to the court 
upon hU report 
of it. In the 
course of the 
trial, an in¬ 
spector of 
franks, who 

This question was objected to, and the objection allowed 
^^c?^‘^i^his learned Judge, who stated in his refiort the 

knowledge of ibllowitig reasons; ** When a witness has seen another 

band «nitng la ^ 

general, that write, or has, bv receiving lulu's or letters from him, 

the kigniture * ** 

in question stm 
not genuine, 
but an imita¬ 
tion ; ttiis evi- 
dence having 
been rejected, 
the court re. 
fused to disturb 
the verdict, on 

tbe^ui^ that (bundatlon for his otiiniun or belief, whether the signa- 

suefa evidence, * » 

even if adtais- 
siblc, was en¬ 
titled to very 
little weight, 
and that the 
ivkue iieing to 
satisfy the 
court, a new 
tnal ougiit net 

to be grwtcd, unIcM tar th» ration of evidence which lai^t raaaomlilj Iww altered 
Atmdicb ((iiarr, tfMidievideBCcbeadnuHiiileatoll. 


become acijuainted with his hand-writing, he has a 
ground of forming a belief as to it. But where, as in 
this case, he acknowledges that he had not any previous 
ac(|uuintance whatever with the liuiid-writing tif the 
plainciil^ he could nut, as 1 coiiceivul, have any 


turc in qutwliun was genuine or only on imitation; fbr 
ho bad never seen or had any knowledge of that of 
whieft it was supfioactl to be an imitatiuii. There is no 
goioral known standard by which hand-writing can 


uptm 
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upm inqpMtton only be (ictermined to be county- 
ieited without some previous knowledge of the genuine 
hand-writing, the hand-writings of men being as various 
os their faces. Opinions of skilful en^ncers and mari¬ 
ners, Sic. may be given in cs’tdence in matters depending 
u|M>n skill, viz. os to what effect an embankment in a 
particular situation nia}* have U|x>n a harbour, pr 
whether a ship has been navigated skilfully. Bccausp, 
in such cases the witness has a knowledge of the ah<^ed 
clause, and hi* skill enables him to judge and form a 
belief of the efil'ct. I had never known such Iposc 
general evidence admittcti, or even offered, and it struck 
me, that the adniissicn of it would produce much mis¬ 
chief, and greatly endanger written sc‘curitics.*' The 
evidence on the part of the defendant of the subscribing 
witnesses to the warrant of attorney and others, was so 
strong, that the jury declared themselves satisfied, and 
found a verdict fi>r the defendant. Kmnci^ft in lost 
Michaelmas term, i>btuineil a rule nisi for a new trial, on 
the ground that this evidence uas udinissible, and had 
been njccteti. And now, 

Manyat and Gnntey sheweil cause, and suggested 
that, this being an issue to satisfy the conscience of the 
Court, a new trial ought not to be grniuetl, unless evi- 
denct* t>f a cogent nature had lieen rejcx'tetl. .4nd they 
contended, that whether this was admissible or not, 
still that, at all events, it could not have produced any 
alteration in the verdict. 

Knawlys and Chitty^ conini. Otml/ii/c dem. RtTcti v. 
Braham (a), and Hex v. Caior ((&), establish the admis- 
(u) 4 r. Jt. 497. (») 4 A'tp.il7. 

sdbility 



SSf CASES IN HILARY TERM 

182S> sihilitjc^tfae evidence. In BireJiiv,Crtw, London 

after Trinily temi« J821, the same evidence here oflercd 
_ was reodircd by yiMo/t C. J. It is ioipoMiblc to say 

what ^Ifect it might have produced on the juiy, because* 
if not overruled, it wcnild have been followed up by tlic 
evidence of many other skilful persons to the same 
effect. And when evidence has l)een wholly excluded, 
the Court will not weigh very nicely what effect it might 
have had if received. 

Abbott C. J. I have long lieen of opinion, that 
evidence of this description, whether in strictness of law 
receivable or not, ought, if received, to have no great 
weight given to iu This was an issue directed by the 
Court, in order to enable them to come to a satisfiictory 
conclusion upon a rule pending before them. The 
other evidence in this case was of so cc^nt a descrip^ 
tion as to have produced a verdict satisfactory to the 
Judge who tried the cause; and i can pronounce my 
judgment much more to my own satisfaction u)xm a 
verdict so found, than if this evidence had Ixien admit¬ 
ted, and hod produced a contrary verdict. For 1 think 
it much too loose to be the foundation of a judicial 
decision, cither by judges or juries. The rule, -there¬ 
fore, for a new trial must be discliargcd. 

Baylky J. concurred. 

Holroyu j. 1 Imvc great doubt whether this is 
legal evidence; but 1 am perfectly clear that it is, if 
received, entitled to no weight; and this being an issue 
directed to satisfy the Court, we slioU best exercise our 
discretum by refusing a new trial. 
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Best J. Hiere can be no doubt that tbb is not, in 18SS. 
all prc^bility, the natural hand>writing of the party; 
ibr it is clear, that if at the time he wrote it he had the 

Lsvsusm. 

intention to dispute the deed, he would not sign it in 
his usual mode. Tlic evidence, therefore, if reedved, 
would be entitled to no weight. It is impossible for any 
person to speak to hand-writing being an imitation, 
unless he has seen the original; and it does not appear 
to me nccessiarily to follow, that an inspector of franks 
has fieculiar means of ascertaining imitated hand¬ 
writing. 1 think, at all events, this evidence was 
prt^rly rejected, sufficient ground not having been 
previously laid for receiving it. But still, even if it 
was receivable, 1 am satisfied that, on the ground 
staled by my Lord Chief Justice, tliis rule ought to be 
discharged. 

Rule discharged. 


Farebrother against Simmo.ss. 


y^SSUMPSIT by the plaintiff, an auctioneer, against Tiw agent coo- 

the deft'ndant,for not taking or clearing away or pay- the iTib wteu 

oC iImi ftatiit# of 

ing the purchiue-inoney, being 84/., for a lot of turnips, fiatHb, wiio i* 
standing and being on certain land. Second count, for 


crops of turnips bargained and told, &c., luidtbe usual 
money-counts. Plea, general issue. At the trial before 


Hbod B., at the last assioes for the county of Stttrriff the 

only question was, whether tlicre was a sufficient con- •« aucUonwr 
* wmw oowa the 

ilefendant’a 


name bjr hi* auiberiijr opfMaiie la the ka pufcbaaeii: Halil, that in an action branght in 
the iiaiae oT the auenooear, the enttr in uich book ww not Rifficicnt to take ibe csm out 
oTibo alatuM. 


VoL. V. 


z 


tract 
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1838. tract in writing to satitQr the fttatntc of fraud*. It ap- 

-- peared that the contract given in evidence wai the book 

in which the plaintiff himidf had written down the dif- 
aiHMoxt. biddings oii^Kisite to the lots, and which book 

had be«i dulj stamped. The learned Judge dincted 
a rerdicC for the plaintiff, reserving to the defendant 
liberty to move to enter a nonsuit. Marryatt in last 
Mickadmas term, obtained a rule nisi for that purpose, 
and cited Wright v. Danmh (a),^ 

Gwmey and Abraham now shewed cause. This was 
no interest in land; for the turnips having .ceased to 
grow, the land merely was a warehouse for them. But 
even if this be not so, the book is sufficient to take the 
case out of the statute. For the plaintiff may be con¬ 
sidered as the agent of both himself and the defendant 
for the purpose of reducing the contract into writing. 
The case of Wright v. Dannah is distinguishable. There 
the party who arrote the memorandum a-as the person 
who made the sale for his oa-n benefit. Here it is the 
case of an auctioneer, who has no personal interest in 
the transaction. 


Abbott C. J. The most fovourable way for the 
plaintiff is to tre^ the question os a cale of goods sedd 
and delivered; and then, the goods being above the price 
of loll., the case will fall arithin the 17tb section of the 
statute of frauds, which requires some note or nirmnagg^ 
dum in writing of the bargain, to be made and signed 
the parties to be charged by it, or their agents, thereunto 
lawfully authorised. Now, the question is, whether the 


(«) 9 Cmmi'. 90 s 


writing 
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writing down thn ddfandnut*! luMH by th« fSoiiitill^ wit& 
the nnihdrity of the delendant, be in Inwa MgUting by the 
defendant's agent. In genentl, an anetiooeer may be coii> 
■Ideied aa the igent and nrittieaa of bcdh jpilrtieii. But 
the difficulty arises, in this case, firom the auctioneer 
suitig as one of the contracting patties. The case of 
HWgAf V. Dtmnah seems to me to be in pmn^ add for¬ 
tifies the conclbsion at which I have arrived, via. that 
the agent contemplated by the legislature^ who Is to 
bind a def^dant by his signature, must be some third 
person, and not the other contracting party nptm the 

IVCUtUe 

Rule idMtdute. 



BENtLEY and Another agaimt Biokold. 


A CTION by the plaintiffsi who were printers, to a printer eu- 

aX not Kcover lor 

recover the sum cd* iiJL 5s, for printinir a pamph- Unhu- or mn- 

o r r tomU uwd in 

let, intitled, ** An Eiucidatiou of the System of Fire priming nnp 
and Life Insurance.” Part of the charge was for print- ^h!m hbT* ^ 
ing and part for paper. At the trial before Abbott C. J.« ^ the'ss^X' 
at the London sittings after last Hilary term, the 
pamphlet was produced, and it purported to be printed 
by Pinnacle mhI Maunder, 267* Strattd, and not by the 
piaintifis. It was objected, cm the part of the defirnd- 
ant, that tlte plaintUTs could not recover, the 39 G. S. 
r. 79. 5 .27. having enacted, ** That eveiy person who 
sliall print any paper or book whatsoc!vwr» whi^ shall 
be meant or intended to be published or dispersed, 
whether tba same shall be sold or given away, dull 
print upon the front of every such paper, if the suine 

Z f d»U 
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1822 . ^ printed on one side only, and upon the -first 

■. ■ and last leaves of eveiy paper or book which shall con- 

*ist of more than one leaf, in legible characters, his or 
Bmmma namc^ and the name of the city, town, parish, dr 

place, and also the name (if any) of the square street, 
lane, court, or place in which his or her dwelling>house 
or usual place of abode shall be; and every person who 
shall omit so to print his name and place of abode, on 
every sucli paper or book printed by him, and also 
every person who shall publish or disperse, or assist in 
publishing or disficrsing, either gratis or for money, any 
printed paper or book, w-hich shall have been printed 
after the expiration of forty days from the passing of 
this act, and on which the name and place of abode of 
the person printing the same shall not be printed as 
aforesaid, shall, for every copy of such paper so pul)- 
lisbtKl or dispersed by him, forfeit and pay the sum of 
20/.” It was contended, tliat the statute being imfiera- 
tive, the printer must print his name, &c., and tliat the 
case must be governed by the same principles as those 
which hail been applied to other prohibitory statutes; 
and Ribbam v. Vrickett IJnktfoot v. Tniant *'6), Imvs 
V. Hodgson (c), and Jjangton v. Hughes (r/;, were cited. 
The Lord Chief Justice directed the jury to find a ver> 
diet for Uie plaintifi^ with liberty to the defendant to 
move to enter a nonsuit. A rule nisi for that purpose 
having been obtained in last Easier term, 


Scarlett and E. Pollock now shewed cause. The 
omiasioii to insert the name of the printer on the jMunph- 

(•) 1 JlM-f Put. 994. (r) 2 CmmpS. 147 . 11 Sul, 900. S. C. 

(S) t Mm i JPut.SSU {d) I MmJ* 4 Sdm. i!». 

let 
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let in question does not constitute such a breach of the 
law as will prevent the plaintifiii recovering in this 
action. It is a well-established rule, diat where an act 
creates a new oilence, by prohibiting what was lawful be¬ 
fore, and gives a specific remedy against such new oflence^ 
that remedy must be pursued. But if it be an oflfence 
at eommon liiw, an indictment is also maintainable. 
■Rw V. Robinsfm, (a) And where newly-created offences 
are only prohibited by the general prohibitory clause of 
an act of parliament, an indictment will lie; but where 
tliere is a particular prohibitory clause, specifying only 
particular remedies, those remedies must be punued. 
lU'x V. IVrigAt. (6) The omission to insert the name 
of the printer w‘as not an odence at common law. It 
was made so by a statute which contains no general 
prohibitory clause, but a {mrticuhir clause, which is not 
prohibitory, s{Yecifving a particular remedy. It is not, 
therefore, an indictable offence: and, if not, it is not 
such a breach of a law* as to ojx'rate as a bar to a de¬ 
mand otlierwise just. It is true that, in yiarvhant v. 
Rx'ans (c), the Court of Common Pleas decided that an 
action ci>uld not lx> maintained by a printer for printing 
and publishing a weekly |ieriodical work, printed on 
stam})ed paper, and distributeti as newspapers, unless 
the printer lodgetl his name at the stam|vof1!ce in an 
affidavit, or hud his name anti place of abode printed 
on some part of the publication, as rctpiired by the 
38 G. 3. r. 78. 5 . 1. In that statute, however, there was 
a distinct prohibitory clause, without any specific pe¬ 
nalty, and a sqnirate clause with a |ienaity annexed. 
In the 3U G. 3. tliere is no prohibitory clause whatever. 
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distui^lion which ha* beat iahl dowa in mnny fitraier 
CMOS between aprobibitifa and a penal cnactca'Jit. 
caeca cited at the trial are inapplicable to the preteni. 
Imw V. Hodgson was decided on tlie ground of fraud* and 
the other three cases cited werecases of actual prohibitioi. 
In SiMivan v. Crftms (a), GaUini v. LtUiorie {h), Steen 
V. hashUy (Of v. Turner (d), Caaiden v. Ander¬ 

son (eh MiiekeU e. Cockbum (y*)* Booth v. Hodgson (g)^ 
Aubert X. Miaze {h\ Buck v. Buck (i), Ijqfhouse v. Whar¬ 
ton (it)* Parkin v. Diek (/}* fVelA v. Brook (n?)* Jlhr- 
cAaa/ V. Evans (n)* and Cannon v. Biyut cither an 
indictment might have bean supported at commou la«r> 
or the statute in each particular case contained distinct 
words of prohibition* or such as rendered the amtract 
null and void ab initio. Tlic cases of Tenant v. JU- 
liatt (o)* Farmer v. Bussdl (p)* Bobinson v. Bland 
Faikney v. Beynous (r), and Petrie v. Hannay {s)t arc 
authorities to shew that a defendant is not allowed upon 
all occasions to avail himself of illegality as a protection 
against a just demand* even in transactions in contra* 
vention of the policy of |iarticular statutes. In Grvsiare 
T. £«e Ctere Bois t'aUm (r), U was held* that a person 
not licensed as a surgeon, according to the 3 Hen, 8. 
c. 11.* may recover for businea done on a quan* 


(а) IXak oa Ituurmt'e, S. 

(б) S r. JI.S4S. 

(c) ST.K. 61. 

(6) 7 r. n. eao. 

(r) 1 JBm. 4' iW. 
l/'j it u. M. 37S. 

Ig) a T.M, 40.4. 

(I) Phif.371. 

(0 1 Caaw*. S»\ 

S 301* 


(0 S Tmimt. 6. 
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tn', 3 Jlarn.^ A, 170. 
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r) I Am. 4 Pmi. S96. 
(f) 8 n*rr. 1077. 

(r) 4 Aarr, 8Ufa 
(•} 3 T. A. 418. 

.t) 8 Cami^ 144. 
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tarn mcniilt the act noC being probibitory» bat merelg 
penal. The wortLi of the act ar% ** no penon dbaU 
take upon himiclf to cxcrcifcc physic or surgery. Sec. 
without license, under penalty of Si. per month." In 
Hodgtuu V. Temple (a), it was held, that a person selling 
spirits to a retail dealer, who is also a distiller, which 
union of trade is prohibited by the 26 G. 3. c. 73. «. S4. 
nuy recover, although he knew that the spirits were to 
be used in the distillery ; and in Johnson v. HmUon (A), 
it was held, that an unlicensed dealer in tobacco might 
recover in an action fur tobacco sold and delivered, 
notwithstanding the rtatute 89 Geo. 3. c. 68. s. 70. which 
enacts that every person who shall deal in tobacco shall, 
berfore he shall deal therein, take out a license, anil by 
5. 7. this license w’as to be renewed yearly, under a pe> 
nalty of 50/. The ground of tltc dcciuon in that case 
was, that there was no clause whatever making the 
contract illegal, but that, at most, it was a mere breadt 
of a revenue regulation, which was protected by a 
specific remedy. 'I'he three cases last cited are strong 
authorities in favour of the plaiutiils’ right to recover 
in this action : besides, in this case, a great part of the 
plaintiffs’ demand arises in respect of tlie paper pro¬ 
vided by them fur printing, and for that, at all events, 
they arc cntitletl to recover. 

Gurmy, contr^ was stopped by the Court. 

Abbott C. J. 1 am of opinion, that the rule fur 
entering a non-suit must be made absolute. Where 
a statute directs a particular thing to be done, it must 
be dune. And if there be an omission to do the 
thing required, it is not any excuse that the party did 
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not intend to commit a firand. This is a rule generally 
acted upmi in the e&diequer, in cases arising out of the 
breads of the revenue laws, by which parrioilar things 
are directed to be done or omitted. The olgect of the 
39 G. 3. c. 79., manifestly was to ascertain, 1st, who 
the printer of every publication is; and 2dly, through 
him to ascertain the author. The 27 sre, of that statute 
requires, that every person who shall print any paper or 
book, shall print upim the first and last leaircs of such 
paper or book his or her name, (not the name of any 
emjdoyer,) and the name of hu or her place of re«> 
dcnoe. The statute therefore contains u positive direc¬ 
tion, that the name shall be so printed. Here, that has 
not been dcme^ and the omission to print the name was 
a direct violati<m of the statute. And 1 am of cqiinicm, 
that a party cannot be permitted to sue either for work 
and labour done or for materials provided, where the 
whole combined forms one entire subject matter, made 
in direct violation of the provisions of an act of parlia¬ 
ment. The rule for entering a nonsuit must tlMrefore 
be made absolute. 


Ravley J. The 39 G. S. c, 79., establishes several 
regulations for pifolic purposes. It requires tliat certain 
acts shall be done, and makes it penal for any person 
to neglect to do those acts. Tlie omission to do 
them is a direct violation of th<r law : and a party 
cannot be permitted, in a court of law, to recover for 
work and labour done in direct viedation of the law. 
Where a provision is enacted for public purpoaes, 
I think that it makes no difference wliether the thii^ 
be prohibited absolutely or only under a {lenalty. The 
public have an interest that the thing shall not be 

done, 
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doneiy and the objection in this case must prerail, not 
for the sake of the defendant, but for that of the publia 

Holrotd J. The principle applicable to the present 
case. Is fully established by many decided authorities. 
There does not appear to me to be any sound distinction 
between those cases where a statute requires a thing tobe 
done, and where it prohibits it from being done. Here 
the act requires the printer's name to appear on the 
book, which is in effect the same, os if it prohibited 
him from printing any work without affixing his name 
to iu Supposing, however, that there is a distinction 
between those cases where a thing is prohibited gene¬ 
rally, and where it is prohibited only under a penalty*, 
in this case it is not merely prohibited under a penalty, 
for here the act expressly requires, that the printer's 
name shall be printed, which is the same thing as if it 
had expressly prohibited him from printing a work 
without doing so. The rule therefore must be absolute. 

Best J. The distinction betarecn mala prohibita and 
mala in se has been long since exploded. It was not 
founded upon any sound principle, for it is equally un¬ 
fit, that a man should be allowed to take advantage of 
what the law says he ought not to do, whether the 
thing be prohibited, lx.'cause it is against good morals, or 
whether it be prohibited, liecause it is against the in¬ 
terest of the state. The object of the G. S. was to 
provide the most elTectual means of discovering the 
authors of every publication, in order that tliey might 
be mode answerable for the contents, and for that pur¬ 
pose, it has directed, that all the iwrties concerned in 
bringing the publication into the world, whether priotnrs 

or 
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or ptibUBhor«| shall be made known. I lore, ihc pri»» 
tcr’s name lias not been printed upon the publication at 
required by the act of parliainent, and that being so, 
there is x»o legal contract on which an action can be 
founded, inasmuch as Uic thing was dtme in direct 
▼iolation of* the law. The case of MarchatU v. Evans is 
precisely in |ioint. 1 am of opinton, therefore, that this 
pamphlet haring been sent out without the name of the 
printer, he cannot recover for the labour, or for the 
materials used in printing it. The rule must therefore 
be made absolute. 

Rule absolute. 


Sleat and Others against Fagg. 


J)ECLAIIATI0N stated, that, in con«idenition that 
iMnkvr'* notw, the plaintifis, at the* rcouest of the defendant, had 

of Uic value or * * ^ 

isour. andad- cMMed to be delivered to the dekndnnt a parcel, con- 

dfciMd to tbtfir . 

clerk, in order taming promissory notes tor payiiicnt t.r money, country 
bank notes, and other notes, of the value of 9000/., and 


ddKerad oeitain promissory notes by the plaint ifTs, fur the pay> 
^J^*^^*^*^* ment of money on demand to the tiearer thereof, to be 
forwarded by defendant Ibr plaintiffs towards Ckrisi- 


bmU cooch, and 
waa accc|itad 

bjr faini to bo 
so earriad. 

Tba parcrl «na 
wmt by a diC 
feram eoacb, 
and <ra» loM. 
Tba carrier, 
bad prariowalf 


ekureht in the codhty of Hants^ for a certain reward to' 
defendant in that behalf, defendant undertook to forward 
such parcel towards CkHstchurckf by a certain c<Mch 
called The Pool Mail. Breach, that defendant did not 
forwaid the parcel by the Pool mail, but, on the eon> 


tbM ibo7 •mild BOS bo oa s —niblt for any poMal abora SI. in ralwc. if low oc doBwe*^. 
unloB aB iBwnuwa «or« |ioid. No ioMimnco harino boon y«id in lliL, raw. Hold, not* 
rritbfiaadiac Sbai *0 oondor BBo n B p a B ii h lo for tbo hms. 
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tnuTt cauiod tho parcel to be tent by a certain other 
coachf wbcccby the parcel and cuntciita were lost to 
pbuuttfil Plea, non-at»unip«it. At the trial, befora 
Abbott C. J,, at the JLohdon sittings after last Hilary 
term, the fullowiiig appeared to be the hicts of the case. 
Tho plaintiUli wdre bankers, resident at ChrisUhurcht in 
tlie county of Hants^ and issued promissory notes, pay- 
able at their agents’ in Idintlon^ Messrs. Itofrerst Ttmgood 
and Co. The latter, for a considerable tinier had been 
in the habit of sending, on the first of every month, a 
parcel, containing a large <juantity of notes, paid by 
them on account of the plaiiuifls during the preceding 
month, addressed to Mr. Angkr^ Chrittchurch^ Hants^ 
he then being the head clerk in the plaintifls’ banking 
house. These parcels were sent to the office of the de> 
feudaut, at the Hell and Cro'jsn^ HolLorn^ fur the purpose 
of being forwardeil by them to Chrislchioch by the Poed 
mail, and were not insured as imrceio of value. On tlie 
1st Dtxcmbcr^ l;»*JO, Itogers, 7’iru:gi>oti and Co. delivered 
at the office t)f (he defendants in Ilullujrn, a brown 
paper parcel, containing notes of the plaintiff to the 
amount of l.fOO/. It was uddroseil to ** It. Angicr, 
Christchurvh^ jflan/St per iniiii,” niul the defendant’s 
lM)ok*ket‘{K'r lMKiki.>tl it to go by the mail. It was in 
fact sent by a Stndhamjdun light couch, which went from 
the same office at half post four in the evening. It 
was tlic practice at the office to send all juircels ad¬ 
dressed to ChriUchurchy which arrived at the office before 
that hour, by the light couch, and the defendants had 
so sent, fur several preceding moitthit, the parcels which 
had been addrcsseil to Mr. Angicr, and which had Itecu 
directed to go by the mail. I'iie Southampton light 
coach left the inu in Holborn at half past four ; it stop- 
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ped for supper and other purposes on the road: and at 
SoKihampion the parcels are taken out to be ready when 
the mad arrives. Hie mail leaves the Brit and Crown 
in Holbom at half past seven in the evening* and ar¬ 
rives at Southamj4cn about twenty minutes after the 
light coach* and then any parcels coming by the erther 
coach* addressed to CkrisfcfiurcA, are put into the mail* 
and forwarded to JBngvood, where such parcels are 
then put into a mail-cart* and conveyed to Christ- 
dkwxh. Neither of these coaches went the whole way 
from L/mdon to Christchurch. Tlie price of the carriage 
of such parcels was the same by both coaches. It ap¬ 
peared that the defendant had given notice that he would 
not be answerable for any article exceeding SL value, if 
lost, stolen* or damaged, unless the article were insured; 
and the plaintifis were cognizant of that notice. Where 
an article was insured as a parcel of value* it was the 
practice in the defendant’s office to place it while there 
in an iron chest, and upon loading the coach, to place 
it in die boot of the coach, with the heavy luggage over 
it, so as that it could not be uken out without removing 
the superincumbent articles. The parcel in question 
not having been insured as a parcel of value* was placed 
under the seat in the inside of the coach, and was lost. 
The defendant's book-keeper stated that he had always 
sniqiosed the parcels sent to the plaintifts to contain some 
monthly publication. On that day on which the parcel 
in question was lost, a person wlio booked himself late 
in the evening, in tlie name of Janrs, for Suuihamptan^ 
os an inside passenger, and who was present when the 
coadi was loading, and heard the names of the persons 
to whom the diflerent parcels were addressed called 
over, went by tlie coach as far as Famhant^ saying that 
w... tn doen there, but* upon enquiry, no inform- 
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ation could afterwards be obtiuned there respecting him, 
and there was very little doubt that he was the person 
who had stolen the parceL On the following morning 
some of the notes, to the amount of lOSOf^ were pre¬ 
sented for payment at Messrs. Rogers, Tcfoogood and 
Co., and paid. The defendant, W. G. Rogers and 
C. BUijfnetf were the proprietors of the Pool mail; the 
defendant and two other different persons were the pro¬ 
prietors of the Southampton light coach. Upon these 
iiicts the Lord Chief Justice was of opinion, that if 
there luul been a moil-conch travelling the whole way 
from Ijondon to Christchurch, the plaintiffs would have 
been entitk>d to recover: but the fact being otherwise, 
he left it to the jurj' to cxtnsider whether the risk was 
increased by sending the {uirccl by the light-coach 
instead of the mat! ; telling them, if they were of opi¬ 
nion that the rink of loss was increased by sending the 
parcel by the substituted moile of conveyance, th^ 
should then find their verdict fur the plaintiffs. A ver¬ 
dict was found fur the plaintiff’s for 1050/. A rule 
nisi having been obtained in last Michaelmas term for 
a new trial, on the ground that the oirrier was in this 
case protected by the terms of his notice, the parcel 
not having been insured. 
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Scarlett, Marrmt, and F, Pollock, now shewed cause. 
The defendant is not protected by his notice; for 
this is a case not of negligence in the course of the per¬ 
forming contract, hut of iHm-|x'rfurniance of the con-, 
tract, 'llie defendant contracted to send by one coach, 
and in fact he sent by another. If a purchaser of 
goods directs the vendor to send them by a particular 
ship, and he sends them by another, and they arc los^ 

the 
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the i^ddr would cIcaHy be re^ibmible. Hwe tbcH 
the jury have ^und that the risk was increased by the 
defendant having sent the fmrecl by the light coach 
instead of the mail. The vrant of notice to tlie carriei* 
the value of the |mrccl, might jmssibly have been ati 
answer to this action, if the parcel had been sent by the 
Pool mail, and lost in the course of conveyance. 


Utttedale and Parke, Contrii. No notice having been 
given to the defendant of the value of the parcel, he 
is discharged from liability by the stipulation in his 
notice, that he will not be answerable for any goods 
above a certain value unless insured. In Batum v. 
*Donovan [a), it was held, that any unfair concealment of 
the value of the parcel by the party sending it dis* 
charges the carrier, and Boiftty J. thcie says, ** that 
the holding out as an ordinary risk, what is really an 
extraordinary one, is a Ic^al fraud.’* in this case, the 
notes were inciosctl in a brown paper parcel, and ad« 
dressed to a clerk of the piaiiitifTs, for the veiy purpose 
of concealing the nature of the contents from third 
persons, but the defendant was Utcreby also deceived, 
and was induced to consider it as a |>arccl of no value, 
and to place it in a purl of tiic coach where parcels of 
little value are usually placid. It is true, that the de¬ 
fendant undertook to carry this parcel by the Pool mail, 
but that special undertaking cannot vary the conse- 
cpieuccs of any breach of the contract. The defendant 
•enters into the contract to carry by a particular con¬ 
veyance, on the condition only, that the party shall deal 
fairly, and not commit any fraud. In Batson v. IMmoPon, 
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there wm a mere omiesion on the part of the plaintiff, 
to give the carrier notice of the value of the parcel; here 
there is an additional circumstance, the parcel is ad¬ 
dressed to a clerk of the plaintiffs, for the very purpose 
of concealing the nature of its contents, and that was a 
fraud upon the defendant, and nullified the contract. 
In Nieholton v. Jf 'iltan (a), the defendants, who were pro¬ 
prietors of a mail and heavy coach, contracted to send 
a parcel by the mail; it was booked for the heavy coach, 
and it was lost. They were held not to be liable for 
the loss. 
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Abbott C. J. I am of opinion, that there is no 
ground for disturbing this verdict. 1 cannot say thA 
the non-communication of the contents of the parcel to 
the carrier, end the directing of it to a clerk of the 
plaintiff for the purpose of concealing its contents, was 
such a fraud upon the carrier as to inukc his contract 
null and void. It has been held, indeed, that a plain¬ 
tiff shall not l>c allowed to complain of a negligent per- 
fonnance of the contract by the carrier, where that neg¬ 
ligence has been occasioned by the plaintiff''s own act, 
viz. by his treating the parcel as a thing of no value. 
This, however, is not the case of the negligent perform¬ 
ance of the contract, but of a refusal altogether to per¬ 
form it, for the defendant did not send the parcel by the 
/*looi Mail ns he had contracted to dtn This forms a 
material distinction between this cau* and that of Baison 
V. Donovan. Besides, in this case, the jury has'C ex* 
pressly found, that V>y the substituted moile of con¬ 
veyance, the pronwrty was ex|K>sed to greater risk than 
it would have been, bad it been sent by the mode elected 
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by the plaintifis. For these rrasons, I think that die 
rule for a new trial must be dis&arged. 

Bavur J. In Beaton v. JJonovan, the veiy ground 
action against the carriers was u negligent per¬ 
formance of thrir duty, and it was held, tlud the 
plaintiff in that case could not make that negligence a 
ground a€ action, because he had superinduced it by 
his own ncy^cct, in not cmnniunicating the value of the 
parcel to the defendants. If that had been done, they 
would probably have placed it in a more secure part of 
the coach. In that case, the carriers in performance of 
their contract placed the parcel in the ecuich. and the 
foundation of the charge against them w‘as mere nq;li- 
gence in tlic course of performing their contract. Tiiis 
is a case not merely of negligence, but of misfcazancc; 
for the defendant received the parcel for the purpose 
of conveying it by the Po^ Mait^ of which he was 
a prt^rietor. He, how'ever, divests himself of his 
charge, and sends it by anotlier comcyance, of which 
all the same fiersons were not proprietors. The 
defendant, therefore, did not carry it in pursuance of 
his contract, but substituted a diflerent carrier, and 
that being so, this cose is governed by the decision of 
the Court in Garnett v. WiUun, (o) If the defendant 
had setit the parcel by the mail in pursuance of his cem- 
tract, 1 should have been of o|tiuioii, that under the 
circumstances of the case, he would not have been 
liable for the loss. But having sent it by a difli*rent 
BKide of conveyance, 1 am of ijpinion that he b 
liable^ and consequently, that tlib rule must be dis¬ 
charged. 


(u) Arne, S9. 
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Holeotd J. I am alto of c^inion, that in this cate 
there ought not to be a new trial. The question itf 
whether the carrier it protected from the lots in ques* 
tion by the terms of his notice. 1 think, thi^ in cases 
of misfeazance a carrier is not then^y exempted from 
loss. This is clearly a case of misfeazance. It is not 
mere neglect in the course of perftirming the contract, 
but an absolute refusal by the defendant to execute the 
engagement entered into by him; for here he contracted 
to send by one conveyance, the proprietors of which 
would be responsible in case of loss, and he sends by 
another owned by different proprietors. This, therefore, 
is not a mere breach in the mode of performance, but is 
in direct contravention of his contract, and therefore a 
direct misfcazaiicc. The plaintiffs in this case might 
ha%’c declared, that they having delivered to the de.^^ 
fendant a parcel for a particular purpose, he, by a 
direct misfeazance, converted it to a different purpose, 
and a count in trover might have been joined. I en> 
tertained some doubts in the course of the argument, 
whether assumpsit was the proper form of action, on 
tlic ground, that the conc«iling from the defendant the 
value of the parcel, might be considered such a fraud 
on tlic part of the pliuntiffs, as to annul the contract 
altogether, and then the {^arty must have had recourse 
to his remedy fur the misfeazance. But, uixm further 
consideration, 1 am of opinion, that the contract was 
not rendered wholly void by that act of the plaintiffs. 
For it ap|M>ared that the defendant would have sent 
the parcel by the same coach, even if the plaintiffs had 
described it as a parcel of vduc, inasmuch as all parcels 
sent to the office before a oertain hour, were forwardctl 
by that coach x and, therefore, the concealment of the 
▼•lue was not the cause of the non-performance of the 
VoL. V. A a ooiitract. 
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contract, in which respect this case is distinguishable 
from Allison v. jDonomn, There the foundation of the 
action was, the negligence of the carriers in the course of 
performing the contract; here, Uic ground of action is 
an absolute refusal to perform the contract. For these 
reasons, 1 am of c^inion, that the plaintiffs in this case 
are entitled to recover, and that the rule for a new trial 
must be discharged. 

Best J. I had the misfortune to differ from the rest 
of the court in Batsun v. tionovan, and the opinion I 
delivered in that case continues unaltered, llie only 
circumstance from which fraud is atleinptcil to be in> 
forred in this cose, is, that the parcel was directed to 
Mr. Angia-j (who was not the owner,) in order that it 
might not be known to be a banker's |uircei. lliat, 
however, is not a circumstance which idiurds such 
evidence of fraud as to a^'oid the contract: there must be 
a ixwitivc fraud. Here there is a mere concealiiient, 
which docs not amount to fraud. For tiiese rensoiis, 1 am 
of opinion, that the piaintiirs are entitled to recover, and 
that the rule for a new trial must be tliichargctl. 

Rule discharged. 

WttiGiiT against Sklll and Others. 

^^SSUMPSIT for money had and receive*!. Plea, 
ihst stl good* general issue. At the triol, at the Ijnnthm stitinirs 

would be wb. ** 

joettos lien, after Michaelmas term, Injo, the jury ftiinid a verdict 

Bot obI; for the 
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fartar : IfsM, that the miTM-r hod. not o\ againiil llir real nwnei any lint fur ihr lialanrr due 
fmoi J S. Query, wfasaber, if tlic uolk-e InkI liteii. that, si I gm«it, ti> •iiumauerer belonging, 
•bould be uibim to a lien for any general baian-v iliat n>ay Ire duv rro:ii ibv lu 
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ftaas J* S» 



for 



IM THE SBCOHD VEAK OF OEORO£ IV. 

for the plnintifF for JR/., subject to the (pinion of th* 
Court on the following case: 

The plaintiff, a manufacturer of earthenware in 
Staffordshire^ had forwarded by the defendants, who 
were carriers from thence to Ijondon, JO crates of 
earthenware, on 20 th May, 1 R 20 , and 20 crates on the 
!>th Jtdjh 1 K 20 , addressed to the order of J?. Bobinson, 
who hud no interest in the goods, except as commission- 
agent. The rliargc due for carriage on the two parcels 
amounted to 5GL Is. -id. Robinson was a person who 
acted as agent in London to procure orders for goods 
from the plaintiff and other manufacturers in Stqffhrd- 
shire. On the 2 <)th 3fay, he was indebted to the defend¬ 
ants in the sum of 5R/. for the carriage of other goods, 
no part of which liclonged to the plaintiff. The plain¬ 
tiff having applied to the dofenilants to deliver tiie goods 
in London^ the latter refused to do so, without an order 
in writing from Robinson, and without being paid the 
whole balance tlue to them from Robinson, including 
the above sum of ; unii the plaintiffs in order to 
obtain |Kisscsaion of the goods, agreed, tinder protest, 
tti permit the defendants to receive tlie sum of 207/., 
lieing the price to be {laid for the gocxls by the pur¬ 
chasers in London. Thu defendants accordingly re¬ 
ceived that Slim; and, after deducting the sum of 
ftCl. \x. -id., which was not disputed, and also the sum of 
' 18 /., u|xm which the (picstion arose, paid over the 
balance, amounting to 92/. Sj. to tlic plaintiffs. It 
appeared that, between Si'/i/eiN 6 er, 1819, and 
1821, the defendants had delivered to the plaintifl* 
a printid freight-bill, in which they stated ** that all 
goods would be considered subject to a lien, not only for 
the frdght of such partietdar goods, but also for any 
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Wright 

tifoiiut 

Shell. 


general balance due from their respective owniers,'* and 
subsequently to the present dispule, tlie defeiulunts 
delivered to the plnintifl’other freight bills, by which they 
stipulateil “ that all goods, fnan whoniR*H'vcr received, 
or to whomsoever belonging, !.houi(.l be subject to a lien, 
not only for the freight of the particular g<iods, but also 
for any general balance that may be due front the |H?rsoii 
to whom they arc consigned i>r addrcssi-U.” 


Campbellf for the plaintifi', was stopped by the C\»urt. 

Chittiff for the defendants. By the terms of the 
freight note. ** all g(MH.ls are to be ct)nsiilcred stibjicl to 
a lien, not <>nly for the freight i.f the pariieular giiods. 
but also for any general balance tluc titan their r«.«pee- 
tive owners.” The giKwi- Ik'Ic v.ere consigned to 
Robimuns order; he thereftirt, although in reality a 
factor, hud the apparent ownersh'p with the consent 
of the true owner. Now. if an auent Ik perniitteti to 
deal as if he weft a principal, tl;e party dt aling with 
him, and igiiorutit of his rejuvuntruive tharacter, ii 
entitleil to the sunie right against him a-* if he were in 
ftcl the priitcijxil. 1 hus he may st I t»ir agaiiioi a tie- 
maml from the principal, a tlebl due from the fitclor it» 
himself, f/etz/gt v. fYuggt'//. t.z.) 


Abbott C. J. Whore goods are eonsigned ttt Jl. 
or order, the carrier has a right to c<*nsitler A. ll. as 
the owner of the gotxis for the purposi i*f tleliverv, hut 
not for the collateral ))ur)toi>e of creating a lien on the 
goods, as against tlic owner, in re^^H•cl of a general 
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bnlniice duo from the consignee; nor will any prejudice 
arise to the carrier from our hohlirig this to be the law, 
for he need not deliver the goenU in any case till the 
price of the carriage for them is paid. I think, there- 
flire, that in this case, the defendants had no lien for 
the sum of 58/., and that the plaintilT is entitled to our 
judgment. 


1822. 

Wmoht 

pgaiiut 

Skbli,, 


BAYi.rv J. Tin' iiitindation of the lien claimed, is 
that the carriers hail given notice that all grH>ds should 
be considered subject to a lien, not only for the freight 
of the particular ginuls, but also for any general balance 
title from the respective owners. Now, perhaps, us 
between the re.tl owner of the goods and the carriers, 
that inav be a biniiint; bar>rain : the real owner however 
in ihi' case is noi the consignee, from whom 

the ik-bt is due to the deteiiilants, but the plaintiff, who is 
a perfect stranger to that d«-bt. It has been argueil, that 
the carrier was induced to believe Ittihinaon to be the real 
owner by the act of the plainlitf, who had consigned 
the goods ti> the onler of In the ordi¬ 

nary cour-e of trade, howi*ver, goods are consigned 
to a iiiaii, either on his own account, or in the cha¬ 
racter i>f factor. 'I'liere was nothing in the manner in 
which these gooils were cousigncil to Jioln'nsoti to induce 
the carrier to believe that they were cunsigncil to him 
ou his iiwii account, auil as his own property, rather 
thuu ill his iharacter i»f factor; aiiil if they were con- 
higiieil to him in that character, it would In* most unjust 
to allow the carrier this Hen. For it would follow, that 
it goods to the amount of 500(»/., the carriage of which 
amountc*il to U>/. only, be sent to a factor, lie at that 
lime being iiuU-btcd to the carrier in lOOd/., the latter 
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1832. would have a right to keep those gooils until he were 
paid the whole sum due to him from the factor. That 
would however be most unjust, and, in my opinion, 
contrary to law. 

Holroyo J. 1 am of opinion, that the mere act of 
consigning goods to another cannot give to a third {wr- 
son any right to retain the goods of the consignor until 
the payment of the debt of the ciaisignec. 'I'lie case of 
George V. Cia^ett diflers materially from the present: 
there the goods were consigneil to a hictor, wlu» carried 
on business also on his own necuunt. and he sitld, acting 
under tlie authority given to him, but in his own name; 
and it was held that the purchaser of the gouils hail a 
right to set ofl^ in an action brought by the principal, 
the deLt due from the factor. It i> clear, that the 
mere possession of the factor doc^ not ^.'ive him a title 
to deal wiiii the goods iK'yund the authority given to 
him; he may sell, but he cannot pleilge. Now. jf he 
could not pledge these goods to the currier, us a security 
for his debt, by any subseejuetu agreement, how cun he 
do it in this case, in consetjuence ttf any prior express 
or ihiplicd agreement. I am itf opinion, that he cannot, 
by any agreement, cither express ^r implietl from his 
course of dealing, subject the property of hi« consignor 
and eiFiploycr to the payment of his own dt bis: nor can 
he authorise these defenduiitJi to retain the goods as a 
pledge and security fur the money ot%'iiig by idtii. 

Best J. I am of the same opinion. 'I'he cases in 
which a {larty, dealing with a factor ^»ho tltK-s nut, at the 
' time of sale, disclose the name of his principal, has been 
allowed to set oir a debt due to him from the fiictor, in 


an 
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an action brought by the principal, do not apply to the 
present qucHstion. Those eases proceeded on the ground, 
that the owner of the goods iiad allowed the factor to as¬ 
sume the character of owner, and thereby induced others 
to advance him money. 'Iliat doctrine has no application 
to this case, because carriers arc not in thc^faabit of ad¬ 
vancing money to the consignees of goods. They have 
it in their power to exact payment upon their delivery. 
But even supposing that these goods, instead of being 
addressed to a factor, had been addressed to the real 
purchaser, the carrier would have no right to say, if 
the bargain was rescinded, either from the inability of 
the purchaser to pay, or his refusal to complete the 
liargaiii, that the original owner of the goods should not 
have them back without paying all that might be due 
from the proposed vendee. 1 should doubt, if any form 
of words would be siiflicicnt to establish a liability of 
that sort. It is, however, sulRcient, in this case, to say, 
that the plaintiff is the owner of the goods, and tlierc 
being nothing due from him to the carriers, the words of 
the notice do not inipi>sc any liability upon him. If any 
question should arise that fulls within the terms of the 
notice last given, it would be very fit to consider whether 
a carrier, can make so unjust a regulation as is there 
attcmpteil. For the reasons already given, 1 am of 
opinion that the plaintiff is entitled to the judgment of 
the Court. 

Judgment for the plaintiff. 


18S2. 

Waiatn 

niprimt 

&BUi. 
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Mainwabing, Baronet, against Giles. 

AaMiioaat T^ECLARATION stated, that tite plaintiff, before 

cooMBoii Irw 

will not Ik for and at the timc^ Ac. was and thence, until, &c. 

k the had been, and still was lawfully possessed of a ccnain 
messuage, with the appurtenances, situate in the parisli 
boiM*^*** in the county palatine of CArsItr, and there- 

thvpntuh. during all the time aforesaid, inhabited, and still 

did inhabit with his family, and by reason thereof, 
until, &c. of right ought to hare had, for himself and his 
family inhabiting in the smd messuage, with the appur¬ 
tenances, the use and benefit of a certain )xrw in the 
parochial chapel of Over Poorer, situate in tlie parish 
aforesaid, to hear and attend divine sei^'ice celebrated 
therein, as to the said messuage appertaining. And 
that defendant disturbed him in the enjoyment of the 
pew. Whereby, See. In the second count, the plaintiff 
after alleging his possession, &c. as in the first count, 
claimed the right, privilege, and liberty of sitting in 
the pew, as to the messuage belonging and appertaining 
yet, &c. The third crount stated, that tlic said plaintifl^ 
before and at the time^ Ac. was and thence until, Ac. 
continued, and still was lawfully possessed and entitled 
to the use and benefit of a certain oUier pew in a 
certain chapel, in the parish and county aforesaid, to 
bear and attend divine service celebrated therein, yet, 
Ac. Plea the general issue. The cause was tried at 
the last Summer asuzes for the county of Chnter. The 
plaintiff gave in evidence an instrument under the seal 
of the chancelltnr of the diocese of CAesfer, by which, 

ofker 
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Biker reciting that there wak a certain cause or business of 
assigning and confirming the taking down and rebuilding 
the chapel of Over Peover, in the county and diocese of 
Cheater, with a gallery, and with convenient pews or scats, 
as well in the body of the said chapel, as in the said 
gallery; and that, at a vestry meeting held April 19th, 
1812, pursuant to public notice, it was unanimously 
resolved by the persons present, that three individuals 
be appointed to allot and appropriate the several pews 
or seats in the body of the said chapel, and also in the 
gallery, to and amongst such of the inhabitants or land* 
owners within the said cha)K*lry, who hod, or should 
subscribe towards defraying the exf'ienccs of the said 
gallery and new pews; the bishop decreed a faculty 
commission ami authority to tiie individuals so ap¬ 
pointed by the vestry, and asbigned and confirmed 
unto them, to allot and appropriate the several pews or 
scats in the botly of the said chapel, and also in the said 
gallery, to and amongst sucii of the inhabitants or land¬ 
owners within the said chafK^lry, who liad, or should 
subscribe towards defraying tlie expcnces of the said 
gallery and new peus; the right and jurisdiction of the 
ordinary, nevcrthei»ss, in the said gallery, and also in 
the pews or scats therein, and the power to approve 
or disapprove of the future dis|K>sition thereof, as from 
time to time shall to him seem ex{)edienu being at all 
times saveil and reserved. The plaintiff then gave in 
evidence an award made by the three commissioners, in 
which one }K'w was allotted to the plaintiff, expressly in 
rcs|)ect of the mansion house in his own occupation, and 
four other pews, including the |)ew in (juestion, were also 
allotted to the plaintifl^ but without sfxx'if) ing any {Mir- 
tkttlar meuuagct, iu res}fcct of which they were so 

allotted. 


1622. 
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JUaiwwahino 

ClLM. 


allottcil. The plaiiitin* was proveil lo be the owner of 
other farii)» in the towiishi|>. in atiililion to the lands be¬ 
longing lo the luaiision-house in which he resuletl. The 
disturbance of the rijiht was liilly proveil, and the jury, 
found a general vertiiet for the pluiiitifl', damages 10/. 

IX r. in la>t yiiihizrhnas term, obtaineil a rule 

nisi Kt a liew trial, on the grotiiul, that the document, 
;is ;:iviu i:i evuiiiice, »a*. tn hut nierelv a ct>nimission 
t«>r ti:e piirp;»e ot intorming the conscience of the 
bishop, with a view to his siibst tpieiitiy granting dif¬ 
ferent laen!t.i.> for ibi- >•, vi s’al pi ws, anil w;»> not itself a 
facuitv. 'l iil' in'tMti;:; nt oniv tliiigatid a light to the 
commissioners of al-oit;;:;; e *tui;t:!>ij;iby the pew-, to 
ditiirent persons, resirving txprfs'y the right I'f ap¬ 
prox ai, atiil oI s;;!>. (pji r;:lv lii-po-ing of the seats lo the 
onliiiary ; now a t.i(.ii:ty sl.ouiii at once haxe aliottid to 
the plalntitf the pew in ijae'iion. 

Bill iviij s'.ipp ‘sirig l!ie iloi umenl to be a faciiily, it 
was invaliii, foi tin- ai ntmeiits wire to be in respect of 
subsci ijilioii- tow.ifiis tin n ]i:-.i: s lit ti:e i h.ipei, ilisteatl irf 
being ill jesjii-tt o: tisi. inh.it.Maney ol ines«uages within 
ibe touiisiiip. it sliowlii, also, to Ik* xaliti, have 

spccifietJ llie p:irl;tnlar inessinige to which the pew' was 
annexe t!. U'tjf, ; v, Jl> > Nor unihl the awuril Ik* 

cciiiph (1 xxith it. tor it diil n--t ajip-xir that the bishop had 
ever apjtroved of siieli award. Bisjtlt.-^, t-vm siip|Misiitg 
it could be SI) coupled, still it did not allot the |H‘W in 
rc'SiX'Ct of any particular inessunge, of which the grantee 
was the inhabitant. .SVeW-s v. Jhfjth. ;>) In the third 
place the piaintifF <mghi to have proven!, ti{x>n the 
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trial, the fact of Ins boinj;; the ciccupitT of a p,irticulaT 1822. 

mcssuii^t*, and to c«nnu'tlf«l tin? pfw wiib tiiat ——— 

mes-sungc. Aiul lie cilctl n'a/son's Clrrfrtjman's JLa-vCf 

{>. 3!>. May Ciilbert {tl\ lira bin v. Trad urn {h], Gib- **’**' 

son's Codext 11/7* Ketirich- v. Taylor ic)^ Ciritjith 

Ma/fbi'Xi's (//), S/ftt'ls V. Jitjftf/i i Hum's Heclrsiaslical 

La-Xf Con-rn's Casr[/)^ Lnu^l y v. Chttle. '^} 


Parle now slicu t’d cause, 'riie original grantee of a 
pew iimler a liicuity may maintain an action at common 
law for tli.sturhaiice, a’llioujli tiu- jvw he luil in the 
grant anncM-il to a house. In I\::ira:! v. lit[li\ 
it was held, tliat a po>'«'soiy liii'.it in a pew was >tif- 
ficient ti> maintain a >iiil in aa t i cK'iaslical court 
against a mere «ii'turt»er. Sir ,I .V.* ’..•-.7, in tie.iver- 
ing the judgment i>l’tiie t in that case s.iy*, •* 'I'he 

fact of posses*.iim iinpiies ei:h-r the aitii.il or virtual 
authority of tliose havitig power to place. Ttie di»- 
lurher must shew that he l:.is h« eii placet! there l>y this 
atithoritv, or must iiisii!\ his iiistaihance bv slievting a 
riglit paramount to the tn tiinaty its.. !:’: nan.eiy. a facility 
by wliicli the ordinaiy has parteii with l!ie right ; or if 
there he lu) proof of a faculty, there may lie proof of 
prescription, and such immemorial tisage ns presumes 
the grant of a liiculty. It is iKxtss.iry, in case of pre¬ 
scription, to sliew, that tlie Use and occupation of tlie 
sent have tieen from time immemorial ap{>urtenunt to a 
certain messuage.” In this case the pew was allotted 
to the plaintin' in IS 12, by the award made by 
virtue of the faculty. In It afson's ('ler^yman's Ixitc, 


(а) 9 llulit. i:ki. 

( б ) ISO. 
(c} 1 H'Hs. asit. 

{dj $ r. Ji. syc. 


it) 1 r. if. -198. 

.O I'.’i'j. loj. 

.g Sir 7' 94!. 

(*} li'AkVafm. Ji‘P> 9»d. 

p» 298, 
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18SS. 298, it is said, ** prescriptions tt» Imvc seats, as Iks- 

. ' loncinc to bouses, are not rea*>onrtlile; for, lir>t, it Jius 

Maiswariso ® ® ^ » 

been adJud^Hl, that if an ordinary make a ^runt of a 

scat to one and his heirs, it is not ^o(hI, ami the reason 
given is that a seat cannot beloii!; ttt a persitn hut to a 
house; for otherwise, when a person gcu's out of a town 
to dwell in another place, yet he shall retain the seat, 
which is unrcast>nableami Jtmltin v. Trutlum (a) 
is cited. He then pri>ceeils to say, “ And if the 
ordinary may not make a sjrant of a seat to a perstm 
and his heirs, I see not how he* can make* such t'rant to 
bind posterity, for he cminoi make a ;;rant to a house 
not things but persons «»nly being capable i»f grants 
and Ilahifs' case, l‘J f’fj/r, Il.t is citt«l. It appears, 
therefore, to have bein the opinion of that Ie:u‘ne(j 
writer, that the original grant i»f a pew could c>niy be tit 
a {Person, ami not to a person in respci t of a housi-. In 
Ktnnci’V. 'J'at/irtr {f‘ it »as held, in an action for dis¬ 
turbing the plaintid'in his pew. that it \«asni>t neci-'ary, 
as agtiinst a stranger, to pnoe tha* he had n pairei! it. 
£Itrsf J. In that case the pew was alligeil to be annexed 
to the plaintiH 's house, and, const (juently. the distnrbing 
of him ill his enjoynu-nt of hi* piw constituted a tem¬ 
poral initiry in resjK-ct of an easeim nt which he h.ni in 
virtue of his house. It may be very lit that, f«»r the 
purjntse ctf preserviiig deeetuy uiti! deeonnn in places of 
worship, there should Ik- a remedy in cci i».-iastical 
courts for disturbance in smh a ca-e; but can any 
action be maintained at common law, excipi in n-spect 
of the U‘tu)Mir:d injury arising from the disiuibatuv 
of a right to a pew where it ir nnneMxl to n hou«c? 


Ptpkgm, no. i St MJTi ,1>fr 2if7. n. r. 


hi 1 liVf. 

Abbott 
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Ahltotl C. J. In no case lins a person a right to the 

|>ossesKiuii ol'a pew nnalogouh to tlie right which ho has 

to his lioiise or land; for trespass, would lie for an injury 

to the latter, hut for an intrusion into the former, the 

reuiedv undi>iihtedlv is hv an action on the case. That 
* • » 

furnishes strong reasoti fur thinking that the action is 
niaiiUainahle only »>i. the ground of the pew being an¬ 
nexed t4> the house as an casement, because an action 
on the ease is the proper form of remetly for the disturb¬ 
ance til the enjoyment of unv easement annexed to land, 

• * 

as in the case of a rioht of wav or a stream of water.] 
The reason why trespass iloes m»t lie against a wrong 
doer for an injury done to the ]k'w of another is, that 
the freihoKl is in the parsotj. A faculty for, a jww can 
onlv be li> tlu' ‘jrantee. ami the pew e'aitnt>t l>e eti'uA’ed 
in respect of a pariieuiar i;;es*uage. 'I'tie ordinary has 
the disposal of the st ats tif the church, ami he may from 
time to time apptu'iioit them accoviltiig to the circum¬ 
stances t)f tile parisii. in /o-.r., ami iiuUit'sbruu^h'i 
Ueporl-, ta, it i- iaitidoun by I.orii fb/o, that a pew 
cannot hehiiig to a house. 

/). /'. ./'oi.'s, ctiniru, wa*. slopped by the Court. 

Annoi 1 C‘. ,1. W ithout giving any opinion whether 
the insirinnent c^iveti in evidence lie a valid instrument 
<ir not. ! am of t>pinion, that this being a pew in the 
hotly of the t hureh. .mil tiiU in a cliancJ, which might 
be the fr-. ehold of an imhvitiuah no actioti at common 
law can he maintaiiieil for a tlisturhaiiee, because the 
pew is not anncxeii to atiy house. 'I'hc tlisturbance U 
matter for ecclesiastic.il censure oidy. The rule Ibr a 
new trial must therefore be nuuic absolute. 


182S. 


MAlMWAHOta 

ngaiiMi 

ClLM. 


Bayley J. 
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MAIVITAKiyc 

Giles. 


Batley J. I am of il»o •amc opiinon. Wr leave 
the question iirilouehcti a> to ariv ii'irhl vhich tlu* party 
in.ay have in the eeele>:a>tieal C4>iirt. M e t*nly tlecitlc* 
that we cniitioi, in :t court of coniinon law, interfere in 
such a case us tlii*, unless by tlie faculty the j*ew be an- 
ncNod to a house in the parish. 


Hot.novn Where a ri^rhl is annexed to a house 
in the parii^ii, an obstruction to that ri^ht is a detri* 
inent to the occupation of the bolide, uiul I apprehend, 
th.il it i~ euilv tui .'.cn uoi of the rew beiu; aiini\4-il to a 
house, tie.'.t till, t^:;.po:;’.'. c«'u:t» i’;'ii t.ii.e cni'ii;/.mee of 
any intiu-ion into it. ii lii< a- the [H‘w 

is not in ti:i' ii.oe xnl to a'luni'e, ibis is as much a 
matter of tci i-.-i.oticai eo;;:;:7:;:ue aion«-. a^ the <|UO»tion 
which wa- li'.'CU". .i in lir.' ('>uit a- to ti.e ri:;ht of 
bur^in:^ tin' ili.iil in i.*-.-:! ii ilii;*, 1 am of opiiiion. that 
ihe it.cre : iut;t !•» sit in a pait.cioar pi w not such a 
temporal riobt as that, in re^i'cct of it, an action at 
common bov is ma;nt.iiiiui>le. 


BtST J. concurted. 


llnle absolute, 
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John Dol on the Demise Chaiilks Earl of 
Shkewsuuuy against Wilson, Esq. 


J^JECTMEN'f lo recover laml- in the county of Stqf- « prirstc 
Jdrtl. The cau>c was trieil at the Siiinincr Asbi/cs, 

1820, for the county <»f SU/ff'/rdf bctin c liestj ♦/., when 

.strict settle* 

lletnrnt. end a fiowcr was reserved to tin* rc-ficctivt* Icnaiifs in uil. by deed, to lease any 
part of llie hmiU tiK-n-by •.i-e.le.!, - for «!,- it mu t>f i-iesrsr iM«-nty-one years, or for 

any term or nuiiilaT of yeais dii- ti|siii ihf lii .-ith or tUivur.iuailnn of tiiree liven. 

M> as U|Miii rsery MirSi U:isv i:.e't- tn- n-ir-.t•!. c! ;< , xt.iriy. riiiriit|; the con- 

tinnantv ihermf. the ii'iia? and a’. rt:''-,T;nit >•••■>•'.>■ i'.-i.iis. .int! scisliVs fur the same; 

and no IIS there he •■onfiii't ,I li-t rt , I! a t t>:’ ret:.'is I'.-r 1:1:1 ’.lay-.i.i-nt of the said 


t,:’ ret!.'IS I'.-r 1:1:1 ’.lay-.i.i-nt of the said 
rent, anti rent' ilieiehy 1,1 In- n -i-r tt il. !'•» ,, >.'••. tj.ili -t tin- • ti- .tu ! ”s a tenant in 
tail of the satti :i.ist il «i :«i*: ot t..,- j : ■ :it.-es i.,l 7. hy. s.:t.t ti t-* »itiiii the date of 

the le-is»' for nim-iy n -. •• se.i'-. >1 t! ff j-r ■•. - •'i ti.i*; ,sh. j.ii.jj live, yield- 

ini' and payiiij; yt-o's and estre ji-.r li-o. ; • ■ -i : '‘.■•1;. 1; r. i!,e )ia:ly rent 

of .'.IW. tl'.e V’"'.!' U - -I' -l - •'■■1 ‘ • o •■‘••■•'I ••I'le.is. the ftrst 

paynirtit to la- t>:i :. t ■- .!■' - t‘ , -.le f-t ‘•.•.•a. i : vre was a pris- 

viso that, if i!.e --'it! ' ' in- i- ..• : • '■> i-' if i .i-.:--. I.imi i.t« an-l A'les 

therein nwnt«i:i«d, .d’er rt t-o .i:..- .-i I's i, ' •.• ; i,,:. it s'.o'jl.i in- i-atsfnl for 

the It-ssoi, his !s. t d-.jie - to t.iite away, 

detain. a:i<l Iteeji. i :i.e r.I • • .f •..• i . . 1 ; • r. st *;.t i,,;i h j,t, . |,,r 

rlilrv : ’• lli.tl III t « e '-i-f -.t. ! y,-....-. :.; -.d ! r ■ -.i. e of tweiily vifiht 

da\s after il htvnnie d'.o-. lx ■au;i...s tl..t-.ide it - ..t-o'.ii te ianl.it f-'t I'tie K-s-fr. bis 

heirs, asiil as.ion t.."ti 

Piesioiis It* the tili-.e of a.■.!:.• tl • ;.l. jr,th :.n , I hy l?-.:s ii.lse had llCvn 
deii.ised joito’y wItli o'.;;, r p.-. :i.i.. • nt : . •:... -. .. 't -. .it-e !.tar.Ti|{ dale ^'d 

/■'f'M.i'-.-. lT-‘s, fi-r 1 '..!. It e tf.i--.. . i- -v •:;i- ':.i-s. ;ir j st-ar:y rent of 

>'Jl payable on ihe soot- n y. .t. lo. : ,l ,,, i:ie It.i-t- I>f r e > ;;i 

and the first p.ij iiier.t :ti t-.iii.-.i:; i.e - • ;. '.'it 'li .t ’ ; i- .1:1.; t’t i;-.- tsf ihe lease.*' 

It coiitaii.eii also a sr.ni..tr (•.-w-i f,vr si,,- li-s.-.-i t.' i!:str.ii:i. a::.i a |'> -aer of re-eiltry. upon 
the rent Iwilift heliiod f.ir twi :i!s i-;;!-.: li .;s h 1.1-. I.i.;y tie ; .arided. and not 

paid, and ini siitlii ient ilisiits. IkI’-i; fte.:r,( ti>,'.<>' t'tie |iieni.'es It d'kl not appeiur 
wliether ii:>y other li a.f w.i j.m. oo.i ti \<--w.ti-. t:..it i,-. :it -i .m.l the star IT.'ii,. At tbat 
time another lease of the I'reo.i-t . tl.;ni'.e.i l-y t'-.e lf.i',.- t-i the nh ./if... | 7 s.». was 

{{ranted at a leni i.f ‘ iit I'le s.i:i.e ..-.i i:i i!:, t-tii- r ie-ist-.. i'oiiiainiu{; tlie 

same powsts of distress ai.d le entiy I'tir 1:. u-p.iyi'.nnt of tei'.t ss :l!..we in the Uase of the 
tith ./.inSt :'v. I""*' . . 

Held. hr-l. t!i.tt it w .. vft n v.-.:i i tdde.!;--ii t-, i;-.- liM-.- . f the ,.1!; JTs.','. that 

the rent was ni.viie j'.n.i:-;- t n the .’'tti . .t- .( ;• - ' _ ■■. ■ ■. .t^thtingh |l:c leriii 

rotninetita-il t»n 1'«• ' :h .f: •itrvtl ti-ir. tt.n* li-t tv i. :i ?,irei..i'-.l r,::t, whieh liii|{bt 

prejudier thi i.-’i.a.t.di t ntao u'-t.:. t,fh a. tfu- it. 1 n i:>.td. ,• it , :: ti.e sa'.iie days hy 


t‘ , -.le f -t 


si 111 i:ii’ Ik sI • 


, I by i?-.:s it.i-se had licvn 
> -. .t I f !,tar.Ti|{ dale ^'d 

':.is. ar j tt-ar:y rent of 
t»l I c ♦ «t.si:r!^. lT^.>e 

li.; t’t It:’ of ihe lease." 
a I', -aer of re-viitry. upon 
I.i.;y lie : .arided, and not 


prejoiht'e tilt I e'l.a.t.ilt t mao ii'.t.:- tieli a. tru- it. 1 .* .ts i:i.ttl. it 
the forinei b-.s^r. and. lln-rt I -i.. tins >, .is il.e -.i n- 


' >1-that the rent 
-I : >: to Ik> payaide 


Held, sefoiitliy. foi the see.i n-.ts I'.i.t: it tt... i.*>".e, >. t. ;! ■ n :.. that the rent 

was ii.ade {i.iy.ttdt ht * .ill t, iMt , ii’-... . .1 il-.-,.!, .1 : . n . * i...^ -i ; i; to Ik* payalile 

ye.st!y ; the w-md -. t-.- a ■: >■! . 1 . t y 

Held, thii.ht, 1; .t' ,! w I 1. I,!., I'l .... ■ : 7 ’ • . • , f II tie hiii.i-ord 

ronid ihsir.iin mily alt.-i 1 r. .is ... i., i :. •• . i- ,. !• .! i.- .let.t..'. liie tiisiicso 

until llie liisifv.s lie -Mtii-:..'.! , li*i ti.i* h * .1 t..i St . .itt d I...I ...sht.'.vlit. he was not 
thereby al>riil|;v«l of any right of dutrves which lie had hy ctiinxezi '.aw. or of sale, undsY 
tho twiute A M.. 

ihc 


, t It t.-e t.iii.i'.ird 
.let.t..'. I tie tiisiicsa 
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18S9. 

Do* dcm. 
Earl of 
Sa*BwnD&T 
OjFimMt 
Wiuox. 

Held, fourth- 
Ir, that it wa* 
no olijeftion to 
thK leaw that 
the clause of 
Tt entry nfjicnr- 
cd the right of 
entry to the 
landlord upon 
the rent being 
twenty-eight 
days in arrcar. 
for tliis was a 
reatonatde rcin- 
dition of re¬ 
entry, and was 
conformaltle to 
the old lease. 
Nor vas it anv 


the juiy found a venliet for the lessor of the plaintiff^ 
subject to the opinion of the Court on the following 
case: 

In the year A.D. 1720, a private act of parliament 
passed for annexing the Duke of S/irescshuri/^ti estate to 
the earldom of Shreicsbury, and confirming Gilbert Earl 
of Sbr(^sbun/'» st^ttlement. By this act certain lands and 
heretlitaments, of which the premises mentioned in the 
declaration were parcel, were .settled to the use of Grwrge 
Talbtift brother of Gilbert then Earl of Sbrexcslmrif, for 
life, remainder to trustees to preserve, &c. And after 
the decease of the said Geort:i‘ Talbttt, to the use of 
trustees for the term of 200 years, to secure the jointure 
of Mary FifTU'illiam his wife, and after the determination 
of the said term, to the u«e of the first and other sons of 


objection tliat tlic said Gtrjr^e Talbott on the bculv of the said Mary 

dw right of If- ^ ^ ' 

entry was iiuuic Fitzyciliiam to be begotten, in tail male successively, with 

the renu bei^ rc»naindcrsover,atul>t ith an ultimate remainder to the use 

mand,^. fer of all {icrsons being is.sue male of the body of John first 


the i.indlord 
WAS not thfivby 


Karl iti'ShrezLsbun/, to whom the liti'>, honour, and dignity 


tlrprivi-d of ihf 
benefit of the 


of Earl ;v^houili, by virtue of the letters patent 


4 (i.i. e. L’-. 0 f ihe creation of the said earldom descend, in tail male, 

■nd con-e- 

quentiy was to attend atul wait upon the .said earldom, and to be an- 

entitivd by that 

atatutr uiemer nc.ved to and dcacetid with the same. The act contained 

widiout inAing ... 

any dcinatui: a restriction from alienation, t \cc])t on certain ct>ndi> 
tioiui therein specified, and the following power of 
mSy*dt^^d, ^®®shig; ** tliat it shall and maybe lawful to and for 
^ntiy wjth iIjj, fcyteessive tenaiiU in tail, and everv other nerson and 

43wtT%t M OtlCr ' • I 


•nora rant. persons to wliom the said manors, lamls, Ac. are limited 

might be kt * 

under the iem» bv this act of parliament successive!v, by any deed or 
of thu power. ' * J J 

«a rent bearing deeds, Writing or writings by them res|K-ctively to be 

the same pro¬ 
portion In the 

oU rail ihM the prannes dtniiaed by tlie iraie bor* to the whole premues feruicrty demited. 


signed 
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865 


signed in the pres^ce of two or more credible snt^ 
nesses, to demise or leuc all or any part or parts 
of the said manors, lands, &c., and premises, where¬ 
of the person making such lease shall be actually 
possessed, except the capital messuage, gardens, and 
park of Heathroppf in the ccninty of Oxford, to any 
|icrscm or persons, in {lossessioh, and not in reversion, 
for the term of three lives, or twenty-one years, or 
for any term or number of years, determinable upon 
the death or determination of three lives, so as npon all 
and every such leax and teases, there be reserved attd made 
payable yearly, during the continuanec there*^', the usual 
and acatsiomed yearly rents, boons, attd services Jbr the 
same t and so as in every such lease there be contained a 
condition of re-entry Jor non-paytnent of the said rent and 
rents tha eby to be reserved, and so as the lessee and les¬ 
sees, to whom such loose anti leases sliail be made, do 
seal and execute counterparts of such lease and leases.” 
On the 6th day of January, 1765, George, then 
Earl of Shrcecsbury, the eldest son and heir of tlic said 
Gt-orge 'J'albot, by Mary Fitsrseilliain, hU wife, was seised 
in tail male of the said settled estates, under the said act 
of parliament, and lx;ing so seised, signed, and exe¬ 
cuted in the presence of two credible witnesses, an in¬ 
denture of lease of that date, comprising the premises 
in the declaration mentioned, by which in consideration 
of the surrender and delivery up of one indenture of 
lease of the premises thereby demised, bearing date 
the ISth of January, 1756, granted by the said earl 
to Thomas Patten, for the lives of three persons there¬ 
in meiitionetl, two of whom were since dead; and 
also In consideration of the sum of 105/., piud by 
T, Patten, the lessee, for adding two livc% for and in 
VoL. V. B b the 


1822. 
Dob drai. 

. Etflor 

SHBBWMNiKT 
. WtUM. 
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tiic Aane of m fine or inocmw, bo tlie siud corl denioid, 
grantod, leosedt Ac., set and to Arm let unto tbe aud 
Sr. PaUrnt, oil thoee wire-mUb* uew crcotkMM* oiul 
hoildingo, called or known fay tbe name or naaMO of 
iSSen MMkt upon the river CkumeUt aitnale in 
jOiom, in the county of Sii^brd, &c^ to have and to 
heddt from the day of the date oi the indeirtarey 
for the term id* ninety-nine years, if three peraons 
therem mentkmed should so long live, yiddh^ and 
paying, therefine^ every year, during the 

aid term diereby granted, unto the said arl, his heirs 
and asdgns, the 3 rearly rent or ram of ^01^ at and upon 
the two usual feast-days and terms in die year, called 
dm feast day of the annunciatiem of the blessed virgin 
Mmy, and the feast day of St.MuJkaei^ the archangel, 
fay even and equal pbrtions, dar over and above 
all manner of tarcatiems, impositions, and payments, of 
what natare or kind soever, the fir»t payment thereof 
CO begin and be made on the feast-day of the annun- 
datkm of the Idessed virgin Ataiy next ensoing the 
date thereolL There then followed covenants on the 


pari of tbe lessee for payment of rent, and for repair- 
irq; tha prrmiaes, and converting the nulls, whiah had 
kmnerly been used as water ccmi-mills, into the same 
oondhion as they were before they were cemverted into 
wire milli^ and for dmng suit of oourt to the court 
holden for the manor of d/ton, and to obey, perform, 
a ccomplish, and pay all ordinances, pains, fines, and 
aaBarriammti, made and set from time to time in the 
amd ooort, by the stewards, homiges, or affeerors there; 
and dmt in cam tbe mills^ Ac., or kiln4iousc^ Ac.,sliottld 
lemain out of reparation for three months aAar wnro- 
ing mr aotim^ Ae^ or if the said ank of oowt dwnld 


not 
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not be done^ then the Jeuee tboold pey to the lewor 
for every Mich time the prcmiiei were out at repentioa 
for tlie tpoee of throe months* the enm of SQs. etm^ 
ling, in nomine penue; and for eveiy time m the mid 
suit of court should not be done, the sum <if SOs., in 
nomine pcenie. The lease then contained the followii^ 
power of distress and proviso fo re-entry. ** And if it 
shall happen the said yearly rent shall not be paid at 
the days and times aforesaid, or if the said amercia¬ 
ments, pains, fines, and penalties, nomine poeot^ afiar 
reasonable demand in that respea made, be ncB 
paid and satisfied according to the true intent and 
meaning of this indenture, then from time to time 
it thall and may be lawful to and for the said Earl, 
his heirs and assigns, into tlie smd demised premises, 
to re-enter and distrain, and Uie distress and distresses 
to take, leatl, drived and carry away, detain and keep, 
until they or some of them be fully satisfietl, con¬ 
tented, and {laid. Provided always then, that in case it 
shall happen the said yearly rent, or any part thereof 
sliall be behind or unpaid by the space of hDcnly-ei^ 
days next after any or either cd* the respective foost-days 
and times whereon the same ought to be paid, as afore¬ 
said, being la^uUy demanded^ that it shall be lawful 
to and for the sakl Earl, his heirs and assigns, inlo all 
all and singular the said demised premises, or into any 
part thereof in the name of the whol^ wholly to re¬ 
enter, and tlie same to have again, rcpossesi^ and n»- 
enjoy, us in his and their former estate; any thing 
liercin contained to the contrary thereof in anywise 
notwithstanding.** Covenant by the lessor for quiet 
ciqoyment, &c. 

The premises mentioned in the dfchuratfon and 

1) b 2 dmnised 
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1892. denMied by the above leave were, with other pre- 
miites, demised by » former indenture of leave, dated 
Fetruaty 2d, I7iW, by the Jhdf vf SArevslmty, in 
consideration of u sum of 2(XV., habendum to the 
lessee from the tlale iherei>ti for iiinety*nine years if 
three pervons thertdn nanictl shoiilil «> loOfr h'%'e, yielding 
and iMvinff therefore, yearly ami in i very year, durinjj 
the said term thereby lelleii, unto the duki, his heirs 
and ossij'its, the vi'ariy rent of >J/., at the two u.sual 
tear! days of the year, called the feast tlay of the Annun¬ 
ciation of the blessed Virgin Mary, and the feast of St. 
Michael the Archangel, by evi-n and Miual {x>rtions clear 
over and above all numner of taxations im|Mi»itiuits and 
payments whatsoever, the first payment to lx> made on 
the 25th March tlieii next ensuing. The leave contained 
covenants similar to those in the lease oi‘ 1TS5, for the 
payment of rent, reixiirs, jkc.,and to do suit of court, ike., 
and to pay all fines and amerciaments made from time to 
time in the court; and that if the premises shoulti Ik* out 
of reparation for three months aftin* notice, or if the 
suit of court should not be done, that the lessee 
shonid }>ay, for every lime the premises were so un¬ 
repaired for the sfioce of three months, the sum <if 2U«., 
in nomine puma.*, and for ('very* time the suit of court 
should not be dune, the sum of 10$., in nomine ihciuv. 
There then followed a |x>wer to destrnin in precisely 
the same terms us those used in the lease of 178.5. 
The proviso for re-entry didcred fn>m that in tim lease 
of 1785, in this rcs{M*ct, tliat the right to re-enter was 
auulc to depend ** upon the rent being in arnsar for the 
qjooe of twenty-eight days, anti ufron its being lawfully 
denwnded and not |nu<I, and no sttffiueni diUreu beinf* 
.found upon the premises whereby the rent might be 

satisfied." 
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Mtwficd.** There wax reaenred a libcaty to the lessee 

to exchange lives, and a stipulation, as to what was 

to be donc^ if the lives should drop in the first ten 

vears. 

• 

The indenture of lease of the 13th January^ 173ff, 
(mentioned in thtU of the 6th of January^ 1785,) granted 
by Gcoriir Earl «»r Shrasslntry to TTiamas Patten, of 
the same premises as were demised by the indenture 
of lease of the 6th of Jamtary, 1785, and on the 
surrender and deli«*ery up of which the lease of the 
6tli January, 1785, was executed by the stud George, 
then Earl of iArtv^slmry, was granted in consideration 
of a certain fine therein mentioned, and reserved an 
annual rent of .12/. IO 5 ., payable at Ixtdtfday and 
Michaelmas in evcr\' vear, in like manner as the 
leases of the 2d February, 1708, and the 6th January, 
1785« and contained the same {towers of distress and 
re-entry for the non-|)ayment of rent as the said lease 
of the <jth Januajy, i 7S5, contained. None of the other 
lenses of the {iremises, fif any.) nor .any counterpart or 
co|)ic^s of such leases had been {treserved. '1\ Patten, 
the lessee to whom the lease of the 6th of Jantutry, 1*85, 
was made, u|ton the making thereof sealetl and ex- 
ecutcal a cuunter|t:irt of such le*.tso. George Earl of 
Shrewsbury dietl on the 21st of July, 1787: Charles, 
Earl of Shrncslnay, the lessor of the plaintiff, was 
the heir male of Talbot and Mary JF/V;- 

william, w’no were his grandfather and grandmother, 
and succeetleil to the said eurlilom, and the settleti 
estates, on the death of George Earl of Shrews- 
bttnf. The tlefentlant, at the commencement of this 
action, was in |M>ssesHit>n t»f die premises in ttie dt^ 
claratiun mentioned, and clainual to be entitled to hold 

B b 3 the 


189S. 


Dob doB. 
EarioT 
Saammav 

Wtuo», 
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iSif. 


SakcwMoat 

4 ^ 


the seme under the Icese of the 6th Jhnuaty^ I78S. 
The deftndant was served with a r^^lar half-veer’s 
notice to quit the premises, which notice expired before 
the day of the demise laid in the declaration. 


OmpMi for the plaintiff. The question is, whether 
the fease granted by Grtu^e Earl of Skrmsbitty was a 
swlld executimi of the leasing power contained in the act 
of parhameilt. iHiat power must be construed accord¬ 
ing to the Intention of the settlor. Ilis great dtject 
Steins to have t>ccn, that there should alwavs Ite an 
adequate fortune to support the title. Tlie first objeo 
don to the lease is, that it reserves a forehand rent, and 
therefiwe Is Iti fraud of the power. The lease is dated 
the 6th of .krmutry I78S, haberidurtt fVom the date of 
the lease, with the reservation of SO/, rent, payable half* 
jeiirly on the 55th of 3farr^ and the t9lh of SrptemSrr, 
the first payment to be made on the 2.5th March foliow. 
iUg the date of the lease. Noa*, the power expressly re- 
qilireA^ that there shall be made payalde yearly, during 
the continuance of the lease, the usual and accustomed 
yearly rents. This rent Is not payable during the con- 
tinuanee of the lease, for rent is {>art of tlie produce of 
the land, and can only lie payable in respect of the oc¬ 
cupation of the premises. If any thing is to be paid 
bdbre the occupation, it Is not rent, but rsthcr in the 
nature of a fine; here the first payment being to take 
plaoe oh the SSth March, six months* rent is payable fbr 
ah occupation of two months and nineteen di^ and at 
the end of the term there will l>e three months and seven 
diya fbr which no rent wiif be payable, because the last 
rent it payable on the 89tb AyiinaArr. This may ma- 
tcrieily injure the remainder man, for If the tiUe wcfeto 

descend 
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deaoend upon him on the SOth September m die lest 
year of the term, he wmild not be entitled to any tent 
or any advantage from the land between that day and the 
expiradon of the term on the 6th January following. It 
is therefore a violation of the power, for the rent it not 
payable daring the continuanoe at the lease. If thb be 
a good execution of the power, the whole of the settled 
property might be leased, reserving the year’s rent thefirst 
day of the year, and the remainder<4nan mi^t be a year 
short of one day without any thing to su|:^rt the title. 
In Regina v. WeUon (a), it is said by PancU J., that if a 
man has a power to make leases, reserving the andent 
3 *early rent annually, yet if it was reserved upon a day be¬ 
fore the 3 ‘ear was up, as if the year ended at Christmas^ 
and it was reserved at Mubaeluuu, it would be well, pur¬ 
suant to the power, to u’hich Hott C. J. is reported to 
have agreed. That, however, was a mere obiter dictum 
in a sessions’ case^ and is not an authority entitled to any 
great weighL In Sugden on Panerst 600, and 613, this 
sab|ect is discussed, and the case of Doe dem, Wibmot t. 
Qiffard is cited in support of the contrary domrine. It 
appears frmn the brief held by the late Sir Vicary QUAt, 
then Attorney-General, that that was an ejectment 
brought to recover possession of LamdaumeJumu, and 
tried before Lord JSUenbm-ough C. J. at the MiddUae* 
sittings after Hilary term 1810. Tlie question was, 
whether a lease for twcntjMHie yean, granted by the 
late Morqub of Lansdommet of the premises in ques¬ 
tion to Miss Giffiard was valid. The premiacs had 
been settled to varioiis uses by a deed which con- 


(u) 'A LA. use. 


SYI 

182 S. 
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1899. 

I>« dcnici 
Emivt 
SuBKWMvar 
wabut 
'Wiuoit^ 


tained the following power of losing: ** That it diall 
be lawful for the Marquis of hansdamtCf (the maker of 
the power) the Earl of fTji/combrt and Lord Henry Petty 
respectively, when, and as they dtall be severally in 
possession of the aforesaid lands, praniiscs, &c. by in¬ 
denture, Ac. to demise, lease, or grant any part oC the 
lands and premises hereinbefore granted, of which they 
shall ref^Ksctively be in possession, for any term or num¬ 
ber of years absolutely not exceeding twmty-one years, 
so as such leases respectively be made to take e^ct in 
possession, and not in reversiem; amt so as there be re-* 
served, in and by such leases, demises, or grants re¬ 
spectively, the best and most apprmed yearly rent^ to be 
incidoit to the reversion of the said premises, tliat can 
be reasonably bad or gotten for the same, without any 
fine, premium, or foregifi, or any thing in the nature of a 
fine heing made or taken theretif.” The lease was dated 
the l>ftfa September^ 1809, and it «*as made by tlie Karl 
of Ifycombe, then Marquis of Lansdenpite^ of the one part, 
and Miss Gijfurd of the other, anti the premises in ques¬ 
tion were demised to Miss iUffard ftir the term of twenty- 
one years from the day the date of tlic lease, at a rent 
of ISOf)/., payable by two even half-yearly {layments, on 
the 29th day of Septemiter and the 2Sih clay of March 
in every year during Uic continuance of the demise, the 
first payment to be matlc cm the 25th day of Afmr^ then 
next. An ol^oction was made, that inasmuch as the 
rent was made payable on the 2.5th March and the 2!lUi 
September^ and the tenn of the lease would expire on 
the Hth SrptendteTt there would be no rent payable 
under it from the 25th March preceding the expiration 
of the term; and on that ground Lord Elienborongh 
(J. w w» of ofiiniofi, that tlie lease was void, ami the 

lessor 
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IcMor of the plaintiff recovered. In fact, there the re¬ 
mainder-man was prejudiced, for if his title accrued on 
the 26th March, a |)criod from that day to the 14th &p- 
tember would elapse in which no rait would be payable. 
No sound distinction can be taken between that case and 
the present, for in this case there is a similar period, 
from the 29th September to the 6th January, during 
which no rent would be payable. Isfurrvaood v. CMtf- 
knffoe (n) is distinguishable from this, because there 
the habendum was from a prior period, and the pay¬ 
ment of rent was co>extcnsive with the lease, and the 
judgment of Lord KUetthornu^h proceeds on the ground, 
that the remainder man could not by any possibility be 
deprived of any portion of his interest. The old leases 
set out in the case cannot vary the construction of the 
power, for, acconling to the law as laid down in Jggulden 
V. May {b), extraneous evidence cannot be received to ex¬ 
plain a power which is not ambiguous. At all events," 
there is no reference in the fwwer except to pre-existing 
leases; tliere is no reference to any net to be done after 
the making of tlic fxiwer, and it is dear, that no infer¬ 
ence therefore can be drawn from the lease by Georpe£, 
of Skrevnbury in 17-'*6, the settlement under the act of 
parliament having taken place in 1720. llic lease of 
1708 can lie admiiu.'d only for the puqKwcof seeing what 
the premises were, ami what was the ancient and accus¬ 
tomed rent, but not for the purfiosc of looking at the re¬ 
servation of the rent, Ix'causc there is nothing equivocal in 
the words of the power u|>on that subject. In Smith v. Doc 
dem* The E. ^'Jersey, (c\ in error, leases in existence at 


S7S 

182 S. 

Dn dam. 
Bari or 
Saaswawav 
aMduS 
muoa. 


(a) .S if. ^ 8 . .'IS3. 


(S) 7 /*ia. U.VT. 


J'f I C Br.’d* i A 443. 

the 



CASES IN HILARY TERM 

Itft. the time the power was created, were held to be ad* 
miaaible for the purpose of shewing how the rent was to 
be reaerved, or rather to sliew what was a reasonable 
power of re-entr^*. The question in that case was, 
whether the rents were equally beneficial, and, in order 
to ascertain that, the former lesues were readred to 
shew what construction was to be pnt upon the words 
in the power, ** eo os there be contained in every such 
lease a power of re-entry for non-payment of tlie rent 
therein to be reservedand they were held to be ad- 
mismble^ on the ground that there was on ambiguity in 
the power. Here there is no ambiguity whatever in the 
words of the power, lltere too, the lease was granted 
by the maker of the fmwer, but that is not so in this case. 
The former leases, indeed, cannot afiurd any inference^ 
that the maker of the power or the legidoture meant 
that the future leases should reserve a rent in the same 
manner, and payable at the same ]icriod. The settlor 
probably saw the inconvmicnce likely to arise from the 
old fbrm of lease, and cautiously guarded against their 
being made for the future, as they had been before. 
This olgection could not have been made, as has baca 
suggested in»fMrM v. Doedem, A'. ^'Jnerys, because in that 
case there was a covenant in the lease to pay a propor- 
tiondble part of the rent that might accrue due between 
the lest quarter day and tlie expiration of the leaser 
The second olgecticMi to this lease is, that the poarer 
re qu ire s , that the rent shall be made payable ytarfy 
dining tbe oootinnanoe thereof^ and it is made payable 
only hnlf yceely. If tim words of the power had boon 
merely ** the yearly rent,” this objection could not pre¬ 
vail, but the power requires, not mily that tberu shall 
be a year/jf ren/, but that it shall be jmyablc yearly. 

Now, 
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Now, if the* power abtolutdjr requiret a 7 «ariy f>a- 
servation, U hat« not been duly executed. QUheH m 
HtntSf p. 50. it an authority to shew, that if there be 
a loose reserving a rent of MU. yearly, that mast be a 
rent at the end of the year. And if there were an 
agreement for a lease nt a yearly rent, payable yearly, 
there can be no doubt that a court of equity sronki 
compel the cxecittion of a lease, making the rent pay* 
able nt the end of the year. I lore too, there may be a 
prejudice to the remainder man, for if the lessor dies 
during the second half year, the rema{nder>man will 
lose his half yMr’s rent, and there can be no a|qxirtion* 
ment In such a rose, for the statute 11 G. 9. e. 19., 
applies to ca«es where the lessor dies in the middle of 
the quarter. 'I'he fourth resolution in Lewd 
case (a) is an authority to shevr, that a reser v a tion of 
rent nt two da vs, wiiere the rent was before reserved 
and paynhie at finir ilays, makes the lease void. In 
I'kr /)r-an anil Ckaptt'r of' flbrcrt/er*# 'case (6), the 
question turned iqioti the validity of a lease granted 
under the I .'Ith KtiutM/if r. IO., which gives a power to 
eccletiasltcal persons to grant leases, whereupon the 
accustometi yearly rent or more shall be reserved. 
'I'here the rent rcscrviHl had formerly been payable 
quarterly, and it was made |iayable half yemiy. The 
statute which creatctl the {mwer, did not say thM the 
rent shoultl lie {wyabte yearly, but only that the ac¬ 
customed vearlv rent should be reserved, and there the 
* • 

Dnin are re|iortcd to Imve said, It is sufficient if the 
accustomed rent bo reservwl yearly at one time,** for 
the words vf the act arc, ** whereupon the accustomed 
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3 reArly rent or more shall be resenreth ami therefore, if 
the rent be yearly reserved, the statute is satisfied by 
reason d the word yearly.” Now here, there are the 
words paifabie yearly. It may therefore be fairly in¬ 
ferred, that if the rent had Itccu not only reserved, but 
made payaltle yearly, it would have been lickl a good 
objection. In CamjibeU \,L^each (o), the powinr required 
only that there should be reserveil the licst, and most 
approved yearly rent. The objection was. that the 
rent was made payable quarterly insteml of yearly, to 
a'hich it was answered, that the {Xiwer was silent in that 
respect, and only required a yearly rent to lie reserved. 
In The Earl Cardigan v. 3fon/e^'u«', re)Kirted in the 
Appendix to Sugdm on PatfMTs, p. fiSO, the power very 
nearly resembled the power in this case, but this ol>- 
jection was never taken, anti thcrefiire that case cannot 
be considered as any authority. 

The third objection is, that this lease restrains the 
power of distraining, and takes away the |Kiwer of sale. 
In Tan^or dem. Atkyns v. Horde {h\ I^ird Mansfield 
says, ** It is not sufficient that the ancient rent lie re¬ 
served, it must be rescrs’cd with all the lieneficial cir¬ 
cumstances.” For that purpose the remainder-man 
should have reserved to him all the rights given to him 
by common and statute law to satisfy* hiniM'lf for the 
rents in arrear. By commoiv law he might distrain as 
soon as the rent was due; and by stat. 5 lt\ 3c M. r. 5. 
s. 2. he might sell the distress. By the term* of the 
lease the lessor can only enter to distrain after a reason¬ 
able demand in that respect, and when he has entered, 
3cc. be cannot sell Uie profierty distrained; but he it 
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allowed only to detain Uic dintrcss as a security, as he 1822. 

miirht have done before the statute of the 4 and 5 W. " 

Dob dm. 

& M. This covenant must be construed for the benefit E«ri or 

SiCBBoraauBT 

lx>th of the lessee and lessor. In return for tome extra- oeoAuf 
ordinary powers of distress, which the lessor would not 
oUicrwisc have hod, he must be taken to have renounced 
others which the law would otherwise have given him, 
and to have restrained hinifself to the acts which are 
here eiuiincratetl and defined. 

The fourth objection arises upon the proviso for re¬ 
entry. The words of the |X>wcr are, “ So as in every 
such lease there be a condition of re-entry for non- 
payincitt of rent and rents thereby to be reserved imd 
by the lease the right of re-entry is }>ostp(»ned for twenty- 
eight days. An inconvenience not liefore adverted to, 
from allowing an interval lietween the day tlic rent be¬ 
comes tine and the <lay of re-entry, is, that in this way 
the reinaiiuler-man is ile{>rivi'd of all possibility of re¬ 
covering rent from the last (|iiarter-day to the day when 
his right of ri'-eiitry iurcrued. In ejectment, he must lay 
the demise after the twenty-eight days are expired; he, 
therefore, ciinnut recover rent during the interval in an 
action fur mesne profits; he cannot bring covenant on the 
lease, for the lea.se has expired, and the forfeiture has 
reference Itaek tt> the {lerioil of re-entry; nor wilt use and 
occupalittn lie, the holding being under a demise by deed. 

This ease is distinguishable from Smith v. I}oe Am. 

K, o/'Jrrsty, <m the grtmiul, that here a demand is rc- 
({uired ; for the wt>rds are, ** being lawfully dcnnandctl.*’ 

TIutt imiKises an unreasonable restriction on the right 
of entiy, ami deprives the remainder-man of the IwiidSt 
«>f the statute 4 G. 2. c. ‘Js*. t Vue v. Jitty ^a) is an autho- 
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ipiqr in point, and, in the opinion givtn by J.* in 
SmUk V. JJoe dm. Em4 < in the Hoow of 

Lords, that karned Judge soys, “ Such a proew» could 
HOC be sidlicieiif under such a power.” It i» true that, in 
Doe dna. SdoU/Heid ▼. Attxundrr (&), it was h<*id by the 
miyority of the Court, Lord £/4ridh»ta^/r C'^. J. dissenting, 
that wlicre a Icascv granted lonre die stat. 4 G. '2, c. St)., 
contained a power ot* re^iry upon the rent being unpaid 
ibr twenty-one days, the same being lawfully demanded, 
no demand was necessary. It is to be idMcrvcil, however, 
that the statute 4 G. S. c.SS., only places the sul^cct in 
preciady the same situation in which the king was before 
the statute. Before the statute, if the king granted a 
Icas^ with a power of re-entry, it was cemsidered be¬ 
neath his dignity to demand rent on die laM day of die 
year, and, without so doiii^ lie might proceed for the 
forfeiture; but.it had been expressly hcid(r), that if a 
reversion came to die king of a leaser in which there was 
a right to re-enter for non-payment of rent on demand, 
be could not maintain (jecUnen* wiUiuut making a 
demand; and also, if the king himself made a lease, 
reserving a rent, with a power of re-entry on non-pay- 
aaent of rent on demand, he could not proceed without 
a demand, (d) 7'his is an authority (and it was not 
referred to in the case oS iJoe dem» Scholr^Ui %*. AUx-- 
omfer) to shew that, wlierc there is an agreement between 
the parties, there must be a demand before ejt cUiieut can 
be broi^{bt; and, if so, then the cmuliuou annexed to 
the light ol' re-entry in this case, that the rent siiall be 
lawfully demanded, is a restriction of die right, and 
the feose is not a due execution oi’ the |iuwer. 
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Tho fifth oi^jeetkm i% that tbw it a leate of pramitei 
whidi bad btcn formerly demnod jointly with oUicrt, al 
a pro rata rent. The rent, if appunkmable^ is, in this 
caac^ fairiy apportioned; but it cannot be appor* 
tioned at all. The person an poMetsion of the estate 
cannot subdivide forms, or lay together two forms which 
have been let sepuratcly; for if he docs either of 
these things, the usual and accustomed rent is not 
reserved; and it certainly is the practice of convey- 
aneers to insert an express authmrity in settlements 
fur that purpose. The fifth resolution in Lord MomU- 
case is an authority expressly in favour of this ob- 
jvetiem. In Smit^ v. Trinder {a) a similar question arose, 
but was not decided. The statute 3!l and 40 G. 3. c. 41. 
is a legislative declaration of the law upon that sulyeet. 
Before that statute ecclesiastical persons might, tinder 
the 32 //. S. r. 2:^., grant leases for twenty-one years or 
three lives, reserving the rent most accustomably paid 
within twenty years next before sucli lease, and it had 
been considered, dial ecclesiastical persons could not 
grant a lease of a part at a pro rata rent, and the 39 
and 40 G. 3. r. 41. was passed expressly to rrauedy that 
inconvenienci^ and to enable them so to do; biit it does 
not afiply to tenants in tail, or at all interfere with pri- 
vide setllumcnts; and if, before lliat statute, ecclesiastical 
{lersons could nut grant a lease of a port at a pro rata 
rent, it follows, Uiat persons having sucli a power of 
leasing under settlements, cannot now grant a leaseof a 

s 

part at a pro rata rent. 



W, M, Taunton, contra, was stt^ped by the Court. 
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Absott C. J. I lun of opinion that ihii w n good bimI 
▼slid leBso. The objections 4aken to it arise M|»on « aoi*- 
, posed variance lx*!ween tlie terms t>f tlie lease and the 
power under which it wus granted. By the power n 
lease maj’ be j*rantcti for twenty-one years, or for any 
term of years di^crminable ti|Kin three lives, •* so as, 
U{>on all and every such lease and leases there be re- 
seri'txl and made payable I’early, tluring the continuance 
thereof, the usual and accustomed yearly rents, boons 
and services for the same.*' It apixars that on thb :.*il 
Fthnumfi 1708, ^which w'as liefore the act of parliaiititit 
by which the estate was settled, and prior to the statute 
of the >Uh G. 2. r. 2S) a lease had l>een granteti of 
these and other premises, in w'hich there was the fol¬ 
lowing reddendum, ** yielding and paying, therefore, 
yearly and every year, during the said term, thereby 
letten unto the said duke, his heirs and assigns the 
yearly rent or sum of 82/., at the two usual feast-days 
or terms in the vear, called the fca^t of the annunciation 
of the blessed virgin Maryj and die feast of St. Michai'l 
Uie archaiigd, by even and equal portions.*’ Whether 
any lease was granteti lx.'tween that lease and the least! 
of the 13th January, 175G, docs not distinctly ap})ear. 
*1116 next lease stated in the case, is one of the l.'tth ./<r- 
nuary^ by w hich the premises w*hich are comprised 

in the lease in question in the present case (being a 
part only of wha* had been tlemisctl by the lease of 
17 O 8 ) were demised, and tlie remt reserved was S JL lOi. 
per annum, payable at Lady-day and Michadmas in 
e ve ry year. The Ica^' of the dth January^ 1785, re* 
serves a rent of 50/. per annum, payable at Uicaame two 
fimsis as are mentioned in the two former leases. It is 
observable, too^ that each of those leases is granted at a 

period 
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period IcM than half a year befine the first day of pay¬ 
ment. The first otyectiim made to the present lease is, 
that the rent being reserved h^*ycarly, the first pay<- 
ment is to take |dace at a period less than half a year 
distant from the day of the demise; and in support of 
that objccticMi* the case of Doe v. Gifford has been cited. 
That case, however, is very distinguishable fnrni the 
present. In tliat case the |x>wcr was to leaser at the 
best and most improved yearly rent that could be ob> 
tained. llic power uiiiler which this lease is granted, 
requires that there be reserved tlie usual and accustomed 
yearly rent. Xow, as far as we have any evidence what 
the usual and accustomed yearly rent was, it appears to 
have been a yearly rent payable at Ladydqy and Afi> 
chadmas. 1 am therefore of opinion, that a rent payable 
at those days, alUtough tlie right to demand it arose in 
less Uian half a year, is a usual and accustomed rent, 
within the meaning of tliosc words in tlie dhnditnm con¬ 
tained in the leasing power. Indeed, when we con¬ 
sider that this is a lease for lives, granted upcm the 
surrender of another lease, we cannot help seeing, that 
it is, in efiect, an extension of time upon fresli terms, 
anil where the time only is extended, it is most reason¬ 
able that the day of the (uiyment of the rent should 
continue to he the same, and should not vary according 
to the day on which the new lease may happen to be 
granted. 

'rhe second idijection is, that there is, in the lease in 
fjucstion, a half-yearly reservation of rent, wliereas it is 
contended, that the words of the condiUon rontained in 
tlie leasing power cannot be satisfied unless the rent 
reserved be {layable once a year only, vis.: at the 
end of Uic year afiar the making of the leascw Hie 
. VoL. V. C c observation 
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obMnmtMMU 1 have already made, that a yearly rent, 
payable at Laify-day and Miehatimasf was the usual 
and aecostomed ymtrly rent, applies also to this objection. 
It ia admitted, that if the words of the power had been 
** ao that there be reaerred and made payable daring 
the eominuance thereol^ the usual and accustomed ireariv 
rent,** without the word ** ^earlt/* immediately following 
the word ** pajfabie^ a rent reserved half-yearly would 
have been sufficient, that is, that a payment by portions 
at the end of each half>year, or at the end of each quarter 
of the year, does not prevent the rent from being, in the 
eommon understanding of mankind, ami in common 
parlance, a yearly rent. 1 cannot see any reason why 
the words ** payable yearly during the continuance 
thereof** should make any difference. I cannot su|qxMe 
the legislature to have intended in this case to make 
the rent payoUe only once a year, which certainly is 
uonsnal, and- not beneficial to the landlord. To adopt 
the construction contended for won hi be to sup}io«c 
that the legidature intended that the leases to be granted 
under the act of parliament, sliould be different in their 
form and efiect from ordinary leaser. <if lands and tene¬ 
ments, granted at beneficial rents. I cannot think that 
this was intended, and, therdbre, 1 cannot give that 

oonstruction to the words in this lease. I'he ordinal^- 

• 

r eserv ation of rent in leases is jfifiding aiui jtatfinu 
yearly and every year'* In this case the words arc 
** yeoriy during the eontinnance thereof^ the usoal and 
neenstomed yearly rent,** which 1 understand to be the 
yenrty rent of so many pounds, by so many faaif>yeariy 
«r quarterly paymenu in the year; and 1 think we 
eoght to construe these w<mls •* payable yearly^ with 
reference to the common lai^age of leases, whfoh was 
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tilt tttbjtol retptcUng which the kgifihtiirt ww Mwg 
in the cltutc before ti». 

The 34 objection it, tliat the clause enabling the land* 
lord to distrain is a rcslrtcUon upon him, end inyttrinus 
to the remainder-man; for it is said that, nnd^this fiowcr, 
he cannot distrain without making a demandi and whea 
lie has made the distress, that he cannot selL Nowt if this 
olijcction avoid the tease, jt must do so, not by reason 
of its coiitra\’ciiing any particular conditioa contained 
in the leasing imwer, but by reason of its being oon- 
trary to its general nature and olyect, which is, that 
there sliould be a lease at a yearly rent, with the wmal 
and beneficial modes of oiforctng payment. It is lobe 
observed, that the clause itself refcrs not merely to the 
payment of the rent of but to payments in nomine 
{Mriue: the words are ** if it sliall hap|ien the sipd yearly 
rant,(»r sum of 50/.,shall not be pau| at the days and times 
albrcsuid, or if the said amerciaments, pains, fines, and 
penalties, in nomine pwiise, after reasonable demand he 
not i»id, thcit the lessor may distrain.” U appearib 
however, that this clause was coffied froiu the lease 
1 TOtl, and wc ought to pause before we liold* that such 
a clause, c^^iicd from tltc furmm‘ lease* (om} W'hicli the 
party w'ho prepared the instrument, after the act of pa^^• 
liament, probably had bfifurc him) vitiates thh> hsosfs I 
canuot think, however, that the landlord is abridged 
by this clause of any remedy fur the recovery cd bis 
rent, which he otherwise would liave had* IfhlWfved- 
cnily of this clause, the laudlord has a power to di*t r a i o « 
and a power to sell under tlie dt^css. ^d 1 canine 
give sucli an efleci to die langua^ of th|s tO 

say, thft it wo# intended to deprive the londh’rd IHOf 
power which be hod by the common Ofid stat)4f lew* 
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18SS. Hie true construction of it np|H’ars to me to be, to con*« 
^ sider it lu* introduced in fiirlhcmnce of ilie |K»wer under 

E«tof the common lau-, and 1 ttiink that wc cannot give it the 

Hirmiut construction contcndcxl for, unless we stv clearly that the 
landlord, at the time of granting it, intended to take 
away the }xnver under the common law. 

The fourth ohjection is as to the right of it*-entry. It 
is said, this is to be only at the end of twenty-eight days 
after the rent is in arrear, and the same ** lieing law¬ 
fully demandetl." Now as to the right of re-entry not 
atxrruing till the expiration of a given numlK>r of da\s. 
the case of SmiVA v. Dm dnn, the o/'.Irrsey is directly in 
point. It wu> there di'cidcd, that the words contained in 
this power, “ so that there be conditions of re-entry for 
non-|Niyment of rent,’* are to be interprete«l to mean a 
usual or re:isonable condition of re-entry: ami if that Ih' 
st», it appears from the lease of ITOS. that twenty-eight 
daj's are there given for the payment the rent, before 
the landlord can re-enter: with this additional clause iti 
favour of the tenant, that if there be no sufiicieiit di^ires.- 
upon the premisc-s, the landlord may tlieii re-enter. 

Another obie<*tion is, that by the terms of this lease 
the landlord is ** to re-enter on the rents iMriiig lawfully 
demanded ami it is said, that this puts the landlord 
to the necessity of making the demand, notwithstanding 
the stat. -t (rtro, J. r. 2H, which w*a» made generally for 
the purpose of relieving the lundloni from the necessity 
of making that demand. In J/im- dftn. Schofitld v. AUx- 
ander, three of the judges of this court, lA»rtl JCiUnlto- 
rot^k C« J. rather doubting than dissenting, dee ide'el that, 
noiwitbstanding the worels ** lawfully deniaiide-d" in a 
lease, the landlord has a right to the iNriicfit of the statute 
of 4 Ota, ’J. c, 28., and may re-enter. 1 certainly am of 

that 
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that opininiu lly the commem law the landlord never 
couUl rivK'nter without nmkini; n demand. Every clause 
of re-entry, therefore, contuineti the words ** lawfully 
demanded,’* iti effect, though not in terms; and therefore 
in the Itntse of 170S those words were quite nugatory. 
Tiny r were prohaUty copied inadvertently into the sub- 
sec|uent IeuM>s w'ithout considcTiiig their effect. 1 am of 
opinion, that ••tieh a proviso for re-entry, which was 
originally intrcKluretl for the lienefit of the landlord, 
ought not to Ih' construed, in consct|ucncc of the intro¬ 
duction of those words (which were nugatory in the for¬ 
mer leases) to deprive the landlord of the benefit in¬ 
tended to Ik‘ conferreti u{K>n him b\ the statute 1 Geo. 2. 

•. i»s. The case might have Ihtii otherwise, if the lease 
had coiitainetl an express covenant that he would not re¬ 
enter W'ithout deiiiniid, or that Inwing entered he w'ould 
not sell. 

Their corufs. the last anti remaining objtTtion, which 
raises this (]u«*stiiMi : whether tlie rent can lie apjior- 
tionetl ? Whether or not it is com)H'ient to the owner of 
a considerable estate ti> make any iinprovenient or alter¬ 
ation in the iiuKle of ilis|)osing of that estate? If he 
cannot divide a farm, but is iHuiutl to let it altogether, 
as it formerly wa... improvement must in many cases be 
utterly prevent«‘.l, and the remainder-man Iv deprived 
of the benefit. Indepi'iidcntlv of authority. I certainly 
shotihl ha\e thmight that that which was ftir the brnetil 
of tin* estate might lawfully he done, and that an up- 
porlitunnent of rent might be inaiie, anti that the lanti 
might Iw suhdividial, pnwidtal care wa.' taken to apjM»r- 
tioii for the parts of the farm so tlividetf, as imich rent 
as litul lafii rescrvt'd in respect «»f them in tin? lea^ 
comprising the whole. l.ortl Mount if ease has bet'it 
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cited vpon this point. The doctrine there laid down 
upon this subject, however, wns not the point which the 
Court there decided, and the very learned person in 
whose report that doctrine is found, has in his coni> 
mentary on IJttletont expressly laid it down as law, 
that there may be a leasing of part, reserving a rent 
bearing the same proportion to the former rent as the 
part leascil bore to the whole land. He says, ** If 
tenant in tail let part of the Ituu! accustoniablj letten, 
and reserve a nmt pro rata, or more, this is good, &»r 
that is in substance the accustomablc rent.” Cii. iJU, 


44. b. and Lord Mounijotf'* case is referred to in the 
sentence immediately preceding. I am of ofiinion, that 
the law, as so laid down by lx>rd Cidr, is consonant to 
reason, and that it is competent to lease a part, reserv¬ 
ing a true and fit proportimi of Uiai rent which had 
formerly been reserved, 'fhe case of Smith v. Trinda- 
is an authority u{K>n that point. It is true that the 
39 and 40 Geu. 3. c. 41., after reciting that doubts ha«l 
arisen, whether ecclesiastical persons could lawfully 
grant separate leases of parts of lands usually demised 
by one lease and under one rent, enables tliem so to do. 
But we are not necessarily to infer from thence, that 
those doubts were welt founded. Acts of ftarliament for 
the purpose of remov ing doubts are very iKmeficiai, 1 n> 
cause they pnwent that exficnce of litigation which 
otherwise most take place, in order to have such doubts 
resolved. For these reasons 1 am of opinion, that thU 
u a good and valid lease, and that the p(*stea should be 
delivered to the defendant. 


Baylcv J. I am of tlie same opinion. 'Ilie objec¬ 
tion to the lease is, that it is nm conformable to the 
leuMiig power contained in the statute GG. I. That act 
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applio* not merely to the premises in cpicstlon, but le 182t. 
lands of eery large extent, lying in several different 
counties; and it appears to me to have been the inten- . 
tion of the legislature, tlmt, as long as there should be 
hein of the body of tlie settlor, the estate should not be 
alienated. The act contains a leasing power, with this 
provision, ** 2So as upon all and every such lease and . 
leases there be rest'rved and made payable, yearly, dur¬ 
ing the continuance thereof^ the usual and accustomed 
yearly rents, boons, and services for the same.” Now, 
the first question arises upon these words; and, in mrder 
to know what a-ere the usual and aocustomed rents, i take 
it to be quite clear, tliat we may look to the previously 
existing leases. Tliat point was dedded in SmiiA v. £>oe 
item, R* Jettn/. (a) It is impoasiblc to tdl what was the 
state and cmulitiou of the property which is to be the 
subject of future lenses, unless by referring to what were 
the llitm existing leases, nor can it be ascertained what 
is the usual aud aocustouied rent, unless by referring to 
Uie different leases, to sec what has been the rail frenn 
time to time rcsAYveil. It has been said, that the okl 
lease might be reterred to for tlie purpose of ascertain¬ 
ing the quantum of rent, but not for the purpose of 
aacertaining tlie time and manner in whicli the rmit 
was reserved and made payable. In order to ju^^e^ 
however, whether a rent is usual and aceustcuneth all 
the circumstances connected with that rent must be con¬ 
sidered. llie time and the mode payment are some 
of those circumstances from whiclt a judgment may be 
formed, whether it was the usual and aomstomed rent 
or not. In Lord case>, ami in the Dean and 
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Chaplar of Worenter^n cue, the Court did refer to the 
mode in whidi the old rent wu retervcd, and from 
oompurii^ the new and the old reMrvationa» certain 
olgections were made to the existing leases. Now that 
ooold not hare taken plao^ unless it was deemed com¬ 
petent for them to look at the old leases, to see the 
mode in which the <dd rent was rcsenred, for the pur¬ 
pose of considering whether it was a usual and ac¬ 
customed rent. 1 the dd rent is resenred quarterly, 
the new rent reserved b not usual and accu^omed, un¬ 
less it be a quarterly rent also. In this case, the words 
of the power are^ ** so as upon all and every such lease 
and leases, there be reserved and made payable yearly.** 
Great stress has been laid upon the word yettrfy, and it 


has been contended, that the true construction of that 
word requires, that there should be one entire yearly 
payment. I, however, cemsider the words ** made pmftdde 
yearly the same as if the words had been, ** payable 
every year,** In leases there is usually a coveimnt, thm 
the les se e shall pay yemly and every year, and by the 
reddendum, he is to pay the yearly rent of so mudi by 
half yearly or quarterly payments. It appears to me, 
that the word yearly does not necessarily mean one 
entire rent for the year, and in this case, although a 
yearly rent mi^t be more be n eBcial to the successor, 
yet it would not be the usual and accustomed rent, for 
it appears firam the old leaser that tlie usual and ac¬ 
customed rent wm by a half yearly payment. And it 
cannot be supposed, that with respect to sudi extciruve 
posaeirions, it was intended to give an undue advantage 
to the renuunder-roan. The tenant for lifo and the 
remaindrr-man must have been intended tobeplaoeil 
on foir and equal terms, and that will not be the case, 

unless 
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iinlcM the rents reserved under the new leeses are 
reserved in the same roatitier and form as they were in 
the old ones. It appears, that by the old leases the 
rent was reserved half yearly, whidb was as little bene¬ 
ficial to the remainder-man as the reservation in this 
lease. 1 think, therefore, that this does not constitute 
any objection to die lease in question. 

The next objection is, that the landlord is restricted 
from distraining and from selling. That does not ap¬ 
pear to me to be so. It is a rule of construction, that 
where a clause is introduced into a deed, or into an act 
of parliament in order to confer a benefit, it is not to be 
construed so as to work a prejudice, or in other words, 
that where the intention of the clause is to give a further 
right, it is not to he* construed mi as to take away any 
other right existing without it. Now, applying that rule 
to the present case, this clause must not be construed to 
take away from the lessor any right he had. At common 
law, the lessor had an unqualified right to distrain, and 
by statute to m‘ 1I the distress. There is another answer 
to this objection, that this is a reservation in the usual and 
accustomed mode, for the lease of i70S contains almost 
verbatim the same provision with respect to tlie rent 
there reserved, and then this rent being reserved exactly 
under the same circumstances, it becomes in that respect 
the usual and accustomed ymrly rent. 

The <djection that twenty-ciglit days arc allowe«l, 
after non-payment of the rent, before re-entry, is also 
answered by the old lease, and the decision in the 
House of Lords in the case of SmitX v. Doe dem. K. of 
Jersey. 'Flic words of the conditiem in the jiower are, 
** and so as in every such lease there be contained a 
condition of re-entry for non-payment of the said rent 

and 
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and rents thereby to be reserved.” Now this Icftse does 
contain a condition of rt-vniry for iion-paynkent of 
rent. It is said, however, that it is qualified by the 
words ** being lawfully doiunudt*d,*’ which words were 
not in tile lease in the case of Smith v. JioetletH, A'. ttf'Jei -' 
In tlic old lease, in this case, however, it is part 
of the proiioo of re^rntry, that the rent shall be law* 
fully dcinandeil, aiif^, therefore, the provisoes in the two 
leases correspiutd in this respect, siud the tenant in tail 
in possession, and the tenant in tad in iTniaindcr» are, 
to all intents and pur(x>ses, upon the same relative terms 
as they were at the time w hen the act of parliament was 
passed. 

The remaining objection is, that this is a lease of fiart 
of certain premises, w hkh, at the time of inissing the act 
of parliament, were in lease joiiitly with other pniperty, 
and that it was nut conipetent to the lessor to lease 
property separately at a pro rata rent, which hail furuicrly 
been jointly demised. 1 think, however, it would be 
most unreasonable so to construe this |K>wer. The only 
authority in favour of such a construction is Lord 
Moun^oj/t case. I'hat case, however, was nut decided 
Ufion tliat poiiiL 'J'here an acre of waste laiul was in* 
troduced into the lease, and the entire rent was reserved 
out of that acre, as well as out of the anciently demised 
lands. The ground of the decision was, that the old 
accustomed rent was not confinetl to, and tlicrcfurc was 
not issuing out of the old accusiometl leiteii lands. The 
Opinion stated to liairc Ixvit delivered by the Judges 
upon the other piSnt was extra-judicial; and when we 
consider that Lord C-Vd-r, in his coininentary upon IM- 
tUton^ which was published some years after Lord 
case, lays it down as clear law, ** tliat a te> 

naiit 
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nunt in tail may let part of the land accufttoniably letten, 
and retcrve a rent pro rata, or more,” it appears to me, 
that there cither niual have been some mistake in that 
part of the Sth f'oXr, or that tlic opinion of the profes- 
siiin was decidctlly against the doctrine there laid down. 

1 am clearly of opinion, in this case, upon reason as 
well as authority, that the tenant in tail had a right 
to let |uirt of the lands, which, at the time of the pass'* 
ing of the act of parliament, were under one demise 
at one entire rent, provided he took care to reserve the 
proportion of that old rent which the land divided 
laire to the whole property. For these reasons, 1 am 
of opinion, that the lea.ie cannot be impeached, and, 
ctuisequently, that the ]K>stea must be deliverctl to the 
defendant. 

IIuLRovn J. 1 am of opinion that the lease is con> 
formabte ti* the |a>wt r, aiul tht'rel\>re a valid lease. The 
{M>wer retjuires that there be ** re.'.ervtd and made pay¬ 
able yearly, iluring the contiiuiaiue t>f the lease, the 
usual and accii>tomeil veail) rents, Ihkuis, and servicts 
for the s;iiiie.” If, then, there be reserved in the lease, 
and made payable tluring the ci>ntimiaiice thereof, the 
usual and ucciislttmed yearly rents, boons, and services, 
the lease is vuliil. Whatever might have been my 
opinion u|h»ii simiii' of the puiiiLs il the case of iSwiVA 
V. Jktc dcm. r.. of' Jriity hud m»t Iven decideil, I must 
now take the law to Ire such as it was ftnally decided in 
that case. 'I'hat case cstublislutl two points, first, that 
a reference might In.' hud to the former leases, for the 
pur}N>se of ascertaining whu* was the usual and accus- 
tomctl rent, and for such other purpose's a.s form the 
subject of contest u|h>ii the present occasion: secondly, 

that 
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that Ulc same construction is not necessarily to be (^ven 
to the words of the power, as ilie same words must !»a%‘e 
revived if they had been uscil in tiu* lease itself. One 
objection is. that this rent in this least* is reserved lialf- 
yearly, and that the power riH]uire> that it should Ixr 
rcscr\'cd and made payable yearly, during the rontiiiii- 
ance tliereof^ See.” It is admitted, that if th(> word 
yearly had referred tt» the reservation only, and nt*t to 
the mode of payment, this would have l>een a suffi¬ 
cient execution t>f the power, though the rents Ite tiiude 
payable half-yearly. I think, however, that in eonimon 
parlance the word yearly, used in this and other lead's, 
means, not a jutyment of rent tuice a year, but that 
the same is to l>e pakl in or during every year, and that 
seems evidently to have In'cn the meiuiing of' tin* {n-rson 
who prefiared this lease: for the wt>nl*. of the r(*tldcn- 
duni are, yielding and paying y»-arly and t‘ver}* y«ir, 
the yearly rent or sum f>f '•u/., u|Hin the J.'ith \Iitrch 
and the 2fHli Srpft^nfn-rj by e\H*i. and etpial jw»rtions.” 
So that the person who framed this lease, *iau*s it t<i 1 h* 
a ccarlv rent, and r.till make** it t»acable bv two half- 
yearly (mynients .'tnd th.nt i> c<>nsi«tent with the old 
leases. In one M*nse of the wurd, therefore, thi** rent is 
{taxable half-yearly, but, in another sense, it i« payable 
yearly, Iwa'auMr it is payable «htring the year: niui if the 
latter scn*e can be given to the e\j»ression in tliis lea*e, 

I think it ought to Ik* construni i<» have th:ii me.ming. 
Besidc*s if we refer to the lornier le.'isi's, ahirli. accortl- 
ing to the ease of Smi/A v. /Jt^r ih'ta. /.'. tif Jt-r^ru we are at 
liberty to do, this ap|K*sirs to lx- the iisual and atccus- 
tomt^ yearly rent; fur it is payalih* yeai-lt in tin* arcus- 
tomed nuuiner, that is, iverv vcsir, bv the two usual 
halP'yearly paymcniA. 


Another 
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Another ohjection i«(, that the rent reserved was made 
pa^'able at an earlier day than it would have liccn pay¬ 
able* if it had l)ecn made payable at the end of each 
year; and it has liecn said* that the |)ower mtKt be con¬ 
strued in the same manner as if the verv words of the 

m 

)x>wer were contained in the lease itself; and* undoubt¬ 
edly* if the reddciiduiii had Inrcn yu’ldin;; and paying 
yearly, without saying any thing a> to the times of pay¬ 
ment, no relit would have aecruc'd due until the lost day 
t»l‘ the year. In .Sj.v;//' v. IJhc tirm. 1\. a similar 

argument a as u»t'd, tor it wa^ contended, that if the 
least* in that-case hud provided, that a party should 
have power to re-enter, «in non-payment of rent* he 
might enter iinna dialeiy n]>on tlefuuh iKing made, 
‘riie 1 louse of l.orils, iiowever, ilccidctl otlicrwise, for 
they construed the words giving the right of rc-eiitr)’ 
in a ditU-i'ent sciim.- from that which they must have rc- 
ceivetl, if they hud Ikvii uscti in the lease itself. In this 
f'ase, the relit is made payable luilf-yearty. and whatever 
might have Imvii the cii-se, if it Inul not appeared from 
tile former least ;., that that vviis the usual and accus- 
touu-il mode tif paying the rent, 1 thhik it does appear 
from them, tiiat this was the usual and accustomed rent* 
pavabh- in the Usual ulul aeciistomeil manner. 

Aiioth«-r tibii'ction iii the hast- is, that the clause ot 
ili»lrt**s takes ;-.\vay the right «»f the party to distrain 
previously t<i the tleinuiul ivf the rv*nt, and also that when 
he hii« <listraini*ti, it lakes away the |H)wer of selling 
under the statute. I think, however, that this b(*ing a 
covenant ftw the iH'iwfit of the huuilord, it din's not take 
away any right which he had by common law, or by 
statute, and conse<|ucntiy, that iiotwithstamling that 
covenant* he might viistntin without demand* and might 

•ell 
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the distress. Besides this objection goes to its not 
being the usual nnd accustomed rent. Kow it appears 
that this clause has been adttpted trom tlic former IcascSf 
and therefore that this the usual and accustomed rent, 
rcservetl in the iiMial and accustomed manner. 


Another objection is, that the right of entry is j^mst- 
puiuxl A>r twenty-eight tiays: that point, however, was 
determined in SmitAv. Dor dm:. I\. ufJcrsrt /: and besides, 
the former leases had this very ciauKO, ami therefore aflbni 
an answer to that objection. 'I'he same answer applies 
also to the i|uaWdcatiun as to the rent Iteing lawfully 
demaiidetl, ami 1 am of opinion, that the *1 (jVo. 2. dues 
apply to a case tkf this kind, and that notwithstanding 
those words the landlord, without making any demand, 
might enter, distrain, and sell. 

I am also of of>inioii, upon principle as htU as autho¬ 
rity, that a parly may demise a part of premises Asrineriy 
demised jointly with others, provitled he reserve a fair 
rent. I'hc passage reftrred to from i'ltkr ufxyn lAttlttuu^ 
ii. b., is a strong unlhority upon that |Kiint, and 1 
think the doctrine ilure laid down bv 1.4trd Vt*k* a 
right ea|Kisilit»u of the law. l-'or these reasons, in 
addititm to others which have been given by my Lord and 
my brother /fey/rv, it is my opinion that since the deci¬ 
sion in the case of SirtitA v. /}or ih m. A. of ./nsrv, what¬ 
ever fi.ighi have been the case previously, this lease iiiust 
be considered as valid. 


Judgment for Ilvfendant. (e) 


(f>) Ant i. was aintni at Chsatiani.. 
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a nurchii'*!.' juint luvuuitt wiih liu ni cf riUtons pive 


'J^''ROVEIl lo recover from the defendants the value M.mndB 
of cennin iuisf Imlia warrants lor the delivery of a t*pufchSc*** 
i|uantity of cotton, and certain r|iiantities of cotton stated 
in the declaration. "At the trial iK'fore Abbtift C. J., at *heir 

' brakcr^ to pur- 

the Ijondun sittintr^ after last Mirburlmcs term, a verdict **'■»« **»« wnw?. 

'rho.c pur 

was found fi»r the plnintifl's, dainap-s TA37/-» subject to cha»«*s i.aving 

. . ^ I , . . t»et'n madr, 

tiie opinion (>f the Court on the following case : «Arrmnt» or 

« I . . I > «V 11 • . iirdiTs for dc- 

In tlie year 1S1*<, .t'din Min.n, who then carried on livrrr «crp 
business at Muur/iryt>-r ik n cMUtxt merchant under tlie of*the**** 
firm of./. aiul Son. havinjr aiiree*! with the plain- 

tiflii (wIm> also carry on businc's at to make *"*■ 

' * tiii ir piKsie%«ioa^ 

a purchase *«n joint account with them of cottons, eave hryker* 
tlireclions to hi* broker*. Hunt and S^:urr id JLimdon, to diorly after Uie 

purchaMT. /I. 

purchase ut the /»»./;-.> Compiinv's sales cotton to a p-dd i. one 

vonsulenibie anutunt. on the account ol Mtatn. Hunt AUi-r ci>n*idrr- 
ami Shizru accordingly pnrchasctl at several sales be- k.’.T 
twn'ii the months of ,/i/»iMr;' #/ and Juru- in that year, cot- Stormed 
ton to the amoiiiit t'f '2t»,0no/., and ubiaiiied orders for .****' h«d su 

pmid* pur. 

itistrd ; .1 ■ slu-r t'.-i*. dm i t.d ti»’ (>ri<kfr% to pr.H-iiiv !ii*.n .t l'*an un itic wciiriiv of ihv war- 
awl jdiasurtl l»* •li'rtuiiitiii); lulls dr.i«it !•* .f- uttun Om.* brokers. ■« a 

ssTuiity f.« *b.. It. e-ir niiols- t'f ll.v uatiai.’s utr«- dr|stsiiiMl with (" by the brnki-n. 
Wl.il.. ibi-y ».r.- sii tU'P'istit’il. t!if lifc'scM r».reiv.-d dirivtioiis, both irsi:ii .t. and A. to 
luakea diitMoll of ibr (.shU brbi wn tlwti joint afsount. wbu'l. they did. by appropriating 
sji.-i-il‘r natranl* ;» .-ain |»a»!y, atid tkbii'.‘t diusi..-.! mas appr.>ved of' by ixith. Uefure the 
iMUtlMVan— due. tbv btuker* were ilinvlid by .!■ M gvt one half reiu-wcd. wliirh (*. agret.d 

10 do. and diu wneeil fresh hilU. and tiie brokers then left in tlie banil* of i' . as a aeruriiy 
for Ui« fiMMiry thus •dtancssl.tbv ararrant* lieiongir.g to ft. ; {'• huweter. not ibeii knowing 
lhal A bad at>« inl.-trit in ibrm 

llebl. »rs«. iliat tlie hrst tdisige .liti iiui transfer lo any interest in that jian of the 
good* wbit b Ik ;«..i»i;hI t.» A S. n.b:.-. that a »aii by oi:e of l«o lenaiils in coninum 
t4 ilia whole innwtty, i. a ixinTersuiii as lolht' ilMte of one, and eoiuenuenily that troeef 

11 Hiaintaie.al.b- , 

Maid. taeiMidly, that after tlw partition had takrii plaea. U.e leiianry in roiiimoii. if it 

rear had rtieled. waa detertniiMsI, and llial being >o. the second pitsiga was the pladge of 
a aparitr chaUel balongtng to », which the brelien had no auUioniy to make, and that 
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the delivery of it, commonlj called JSas^ India warrants, 
which were made out in the name of Huntf as the broker 
onployed at the salc^ and were left in the possession of 
Hunt and Sharp as the brokers of the said JbAn Moon, 
The plaintiff immediately after the purchases, paid 
Moon and Co. one half of the value of the cottons. 
Hunt and ^arp knea* that Moon and Co. were occasion¬ 
ally in the habits of making purchases on joint account, 
but at the time of making the first purchases in ques¬ 
tion, had no knowledge that the plaiiitifis were in any 
way concerned. 'When half the purchases were com¬ 
pleted, . they were apprised that the plaiiitifis had some 
interest in the purchases in question. It was subse¬ 
quently agreed between the plaintifis and J. Moon^ that 
the cottons should be divided, and accordingly in Febru- 
arpt 1819, written directions were given by the plaintifis 
to Hunt and Sharp to make division of the cottons held 
by them on the joint account of Moon and the plaintifi&, 
and they having received similar directions from Moon 
and Co. proceeded to make the division by specifying 
in separate columns the %varrants which were respec¬ 
tively appropriated to the plaintiffs and Moon and Co.; 
and on the 20th February, 1819, they communicated 
such division to both parti(», and received their appro¬ 
bation of the same. At the latter end of November, 
1818, Moon directed Hunt and Sharp to procure him a 
loan of from 20,000/. to 25,000/. on the security of the 
Eos/ India warrants then in their possession, and they 
informed the defendants of the request of J. Moon, and 
applied to them to discount the acceptances of them, 
Hurrt and Sharp, on bills drawn on them by Moon and 
Co., on the security of the whole of the warrants, which 
the defendants agreed to do, and acimrdingly eight bills, 

payable 
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payaU* at three mfniths after date^ were drawn by J, 
Moon and Son, upon and accepted by I^nt and Sharp, 
ialling due respe^ively 27th February, 1st March, 3d 
March, and 4th and 5th Mardt, all of which were duly 
{Mid at maturity. These bills were discounted by the 
d^bidants at the b^iniiing of Decendxr, 1818; and at 
the time of reedving the mon^ from the defei^ants, 
and as a security for the payment of the bilb. Hunt 
and Sharp deposited with the defendants the whole 
of the warrants. 

On tlie 23d February, Hunt and Sharp received from 
Moon and Co. the following directions, cmitained in a 
letter, dated 15th February, 1819: ** Half the amount 
from fViliiam^s is all I would wish, or even nothin|^ if 
you can force off every bale of cotton 1 have in London, 
Cosh in time, if half should be done bv IViUiams and 
Co. Mr. B*a warrants might remain.*' And, in con¬ 
sequence, an applintion was made b^' HwU and Sharp 
to the defimdants to renew 10,0004 of the amount of the 
original bills, which the defendants agreed to do, by dis- 
cminting other bills, similar to the former, on a sufficient 
number of the warrants to cover them to that amount 
being left as a security for such renewal. Hunt and Sharp 
did not, at any time previous to such renewal, communi¬ 
cate to the defondants that any alteration had taken 
place in the property, or that the plaintiffii had any 
concern in it. On the 2d March, Sharp, of the firm of 
Hunt and Sharp, received the warrants from the defimd- 
ants, for tlie express purpose of dividing them, so as 
to take 10^0004 worth of them away, and to return 
10^0004 worth to the defendants, to renuun as a secu¬ 
rity for the renewed bills, and took them to hb counting* 
house for the purpose of making radi separation; and 
VoL. V. D d having 
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.HW, havii^ doDO ca^ returned to the drfendenU the werrente 

to the plaintifisf and retained Uioie which 
appropriated to Moon and Son; and| in eo 
WuAiAipfc ac^ed by the direction of Moon and Son; but 

without any ccunmunication with or authcMrity frcmi the 
plaintiffi. The defendants discounted two bills, of 
2490/. Sr. and 2569/. I2f. respectively drawn as be¬ 
fore by Moon and Son, upon and accepted by Muni 
and Sharpt on the 2d of MarcA / and tw’o oUier bills, of 
2496/. 15r. and 2564/. 15.v., on the 1 Uli March ; wliidi 
four bills amounted to 10,121/., imd which were disho¬ 
noured whra they became due. The defendants sold 
the cottons in question for 7397/. 

The question for the opinion of the Court was, whe¬ 
ther the plaintiffii were, under the circumstances, entitieJ 
to maintain the action of trover. 

F, PoUockt for the pIsuntilTs. The original pledge of 
all the warrants cannot be sustained as against the 
plaintiffs. And, if it could, at all events the renewed 
pledgi^ made subsequently to tlie division of the pro¬ 
perty, cannot be sustained. There is a material dis¬ 
tinction b^'een a sale and a pledge. In the case oH a 
sale, the purchaser trusts the property; in the case of a 
pledge, the party lending his money trusts the indivi¬ 
dual who borrows; and if the latter has no auUiority 
to pledge, the pledge is not available. In this casc^ the 
bndeersy in August, knew the property to Iwtfon g to 
Moon and the plaintiff and tboi, by Moou*» 
pledged the whole with the defendants. Now, the bro¬ 
kers had no authority to pledge the plointifis* share; 
and, therefore^ the pledge is not available as 
than; and, if that be s(% aufqxisii^ the bitdten to have 

been 


Bsssw 


belongiitg 
had been 



Iir THR Smoho Vl*a At OlOROl IV. 


bMB jiudird m plMiging Um murmm mfium Mmnim 
share was conoemed, the dcAauiaiita would thereby bo- 
come tenaiita in ceoatimoa with the plaintifli of the wfado 
property and the tala by them it a aonvarrion at to 
the plaintillt* sliare; for tba pale having taken place in 
Idmdtm^ wat a tale in market overt; and* tberefina^ 
operated as a dcstruotion of the property, eonta* 
qiiently, trover it maintainable. It it clear, however, 
that after the division of the property, the brcdiert had 
no autliority wliatever to pledge the share belonging to 
the plointiffs. All the warrants were returned into the 
brokers* hands, and it wat their duty, as the agents of 
the plaintiff, to retain those which belmiged to them. In¬ 
stead of wliioh, however, they, by the direction of Moon, 
leave the warrants, which were then the property of 
tiie plaintiffs, as a security for money advanced to Moon, 
They could not diereby conv^ any interest in the 
plaintiffi* separate property to the defendants; and the 
sale by them of that pnqierty is a conversion. 


ISfft. 


Bsavnt 

WittiSiM. 


'i\ndal, contra, 'iliis was, in the first instance^ a de^ 
posit by the broker of warrants belonging to hfe prin- 
ci|Mil, Moon, at the request, and for the benefit of the 
principal, and of which the principal had the sole 
power of disposal, as between him and the broker, 
fffooa gave the directions to the broker to purchase on 
his oam account, and the purchase was so mado^ and 
the warrants were deposited with Hwa and Sharp, os 
the brokers of Haon, Moon, therefore, at the time of 
the first pledge^ bad the sole right of disposing of the 
warrants, and ha having authorized the brokers to 
pledge, the defendants by that pledge acquired an ab¬ 
solute interest in the p r ope rty. • But even if that ware 

D d 2 iu>t 
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182S. not 80^ and the brcAcrs only had authority to pledge the 
undivided share of Moon, the defendants, taking that 

•«■<«* pledge became toiants in common with the plaintiffe; 

WauuAia. ^ 

and then it is dear, that trover cannot be maintained 
one tmumt in conunon against another. And a sale 
does not amount to a conversion. In this case too 
the subsequent division of the cottons, and the fact of 
the brokers having returned the plaintiffs' warrants 
instead of those of Moon'i, as a security for the re> 
neired bills, cannot make any difference, for all the bills 
were subject to the lien. The warrants were delivered 
to the brokers for an express, specific purpose, viz. to 
divide them, and to return one half to be subject to the 
lien of the old and the renewed bills for 10,000/. The 
warrants were never out of the defendants* possession, 
ibr the brokers for this purpose were their agents, and 
the possession of the brokers, therefore^ was the pos¬ 
session of the defendants. If the bankers themselves 
had made the division in their own office, it is dear 
that they would have had a lien upon the warrants re¬ 
tained. The warrants were carried to the brokers* 
oountingwhouse merely for convenience, and conse¬ 
quently the lien continued. If there had not been 
any previous division of the property, there would have 
been no doubt upon this point, but such division cannot 
make any difference, being done without the knowledge 
of the pawnee espedally where the plaintiffs have al¬ 
lowed Moon to hold himself out to the world as the 
ostensible owner. In Rabone v. Williams (a), it was held 
in the case of a factor dealing for a principal, but con¬ 
cealing his principal’s iiame^ that a person a>ntraciing 


{«)*7 T. Jt.a6a 


with 
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with him has a right to consider him, to all intents and 
purposes, os a principal, and that though the real princi¬ 
pal bring the action in his own nam^ the purchaser 
may set off any claim he has against the factor. And so 
if there is a secret partner unknown to the d^bidont at 
the time he contracts with the plaintiff the plaintiff 
cannot, by joining such secret partner, in the action, 
deprive the defendant of his right of set off against 
himself^ Strace^ v. Deej^. {a) It is clear too, that if the 
plaintiffs were partners with Moon^ the ori^nal pledge 
by one of the partners was valid. 


1822. 

BASimr 

ugBiMt 

WncuM. 


Abbott C. J. I am of opinion that the plaintiff is 
entitled to recover. I think it clear, that the pledge by 
Hunt and Sharp cannot, in point of law, operate so as to 
give to the defendants any right or interest in that part 
of the goods which belong to the present plaintiffs. It 
has been said, however, that trover cannot be main¬ 
tained, because there was no conversion, on the ground 
that at the time of the original pledge, the plaintiffs wrere 
tenants in common with ilfoo/i, who was the owner of an 
undivided moiety. It is laid down by Lord Chief Baron 
Comynt that if a bailee sells the goods of another, the veiy 
act of sale on his part is such a conversion ns to entitle the 
owner to maintain trover (6), and if that be so, it follows, 
that if a bailee, in possession of undivided shares belonging 
to two persons, sells the whole, it must be a conversion 
as to the undivided port belonging to one, over which he 
has no right or title whatever. 1 incline to think, 
therefore, upon that ground, that the pledge ccmld 


(a) 7 r. Jt. 361. 

(t) Com. Dig. tit. Aaiom on tkf Cmte npon Trover, £. and 3 Salk. 655. 
» cited. 
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not opmrfMn upon the property of the piaiatiffitt kimI 
that eyen if thevo hfui been no iiartitioOf the sale wa* ft 
cfnivenimi of the uiuJivided interest, ami therefore that 
troror may be maifitainable. Upon the other point 1 
dp not ratertaiu any doubt, fn this casi^ after the 
warranu were in the hands of the defendants, a parti¬ 
tion was mode between the plaintifts and Moon, and 
thereby the tenancy in common was determined, and 
after that ])artition, an entire new transaction tahas 
idapei for Atom and Sion agree not to hold the defendr 
ants to the payment of Uie bilh originally accepted, 
but fresh bills arc drawn in the same manner, and by 
the snnie parties. It is a new pledge, and having t^cn 
place after a partition was made between two tenants in 
common, it was the pledgi^ not of an undivided moiety, 
but of a specific chattel, of which the property was at 
that time vested ip the plaintiffs* and made by a person 
having no authority to pletyce. I aw* therefore, clearly 
of opinion upon the last gromid, that the plaiptiff is 
entitled tp our judgment. 


Baylev J. It is clear law that a pawnee can have 
no better title than the pawner. At the time of the 
original pledge, ilfooa and Co. and the plointifis were 
not partners witii reference to these goods but part- 
owners; each of tbem being entidcd to on undivided 
moiety. Moon and Co. then tahe upon thenuelvcs to 
pledge the wholes the legal operation of which pledge 
would be to give to the pawnee no better title than 
Afxioti and had, which would be an undiylded 
moiety <inly. And if the case had stopped there. 
Moon and Son before the pledge, and the defendants 
after the pledge, would have had a right to sell an 
undivided moiety only; and if they had taken upon 

themselves 
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thtmielves to cell without ony authority from the plain- 1838. 

tilTc, either express or implied, from the nature of the _ . 

Sarwii 

transaction they would have been wrong doers with re- 

* ^ WlLtlAMCs 

■peet to the sale of the plaintiff^' mcaety; that would be 
a wrongful sale, and consequmtiy a conversion of 
thdr prcqierty. There may be coses in which the 
indivisible nature of the subject matter of the tenancy 
in common, may raise an implied authority in one to 
sell the whole. But unless there be such authority, 
either express or implied, a sale of die whole by 
one tenant in common is, with respect to the other, 
a wrongful conversion of his undivided part. But 
this case docs not stand upon the original pledge, for 
aAerwanIs a renewal of the bills took place, and all 
the warrants were put into the hands of the bndters, in 
order that a part might be withdrawn from the pledge, 
and that the residue might continue liable, not for the 
old pledge, but merely in respect of the new bills which 
were to be given for part of the whole debt; and the 
brokers acting in that transaction, as the agmits of M, 
and Co., had a right to pledge their share only; for in 
the intermediate time, there hod been a baigain between 
if. and Co. and the plaintifls, that certain of the war¬ 
rants should be dccmeil the sefwrate pnqierty each 
party. At that time what authority had the brokers ? 

They Iwd authority to pledge the property of M, and 
Co., but none whatever to pledge that of the phunUfis. 

But, instead of pledging tliat over which they had «i 
authority, they pledged that which belonged to the 
plaintiffs, and the present defendants, who took that 
pledge, took it at the peril of the want of authority in 
the person making it. Tor -these reasons, I am of opi¬ 
nion, that the defendants had no right to dispose of the 

Dd 1 warrants 
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wBiTUits in qnesdoDy and that the action of trover u 
nuuntainable. 

Holboto J. I am also (rf* opinion that the plaintiA 
are entitled to recover the amount of their claim in the 
present action. It is clear* that* originally* the brokers 
had no r^t to pledge the share which the plaintiflb 
had in the cottons which were purdiased. It is tmc^ 
that they were purchased by the brdkers, as the property 
of Moon, they at first not knowing that the plaintiA had 
any interest in them. All the purchases* however* were^ 
in point oi law* made on the account of Moon and the 
plaintiffs* for Moon and the plaintiffs had agreed that the 
pnrchases should be made cm their account* and the 
plaintiffs having paid their moiety of the purchase- 
Bumey, had an interest and property in one moiety c^ the 
goods. Having that |»operty* the brokers* whether they 
s u p p o se d JIboft to have the sole property or not, could 
not* in point of law* by the direction of Moan, pledge 
that which was the property of the plaintiff. But an ob¬ 
jection is then made to the form of the acticm on this 
ground* that the plaintiflb and Moon havii^ originally 
been tenants in commcrn* the pawnee is now tenant in 
common with the fdaintilTs, and, consequently* an 
acticm of trover is not maintainalde. The case ol* Jark^ 
wn V. Andenon {a) goes strongly to shew* that thmw was 
not snch a joint4enancy or tenancy in common in this 
cas^ as to prevent the plaintiffi from maintaining trover. 
1 am* however* not quite satisfied upon that point* but 
my opinion proceeds apcm the second point. In this 
caM^ ail die acceptances for the S0,000^.* which were 


prior 


<«> 4 TmunU HI, 
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prior to the division of the warrants, were duly paid at 
nmturity, and the whole of that debt was eadnguished. 
Now, after the division of the warrants, had taken place, 
the parties ceased to be tenants in common, if they ever 
were sudi, and Mom had a sqxirate property in one- 
half of the goods and the plaintiiis a separate proper^ 
in the othm* half. That being so^ 1 think it perfectly 
dear, that the brokers bad no right to pledge the war¬ 
rants whtch had thus become the property of the plain* 
ti£b, that the defendants had no limt at ail on those 
wurants, and of course, that the objection as to the 
form of the action does not af^ly. 


18S2. 


Babvos 

WuxiAm. 


Bsrr J. 1 am of the same opinion. It appears to 
me that, from tlie commencement, this was the joint 
property of Mom and the plaintiffs; and if Mom were 
even a partner with the plaintiff in this particular 
transaction, 1 am of opinion, that he had no right to 
pledge the proper^. A |uirtncr in a trading concern 
geoinrally may dispose of the partnership prc^ity, be¬ 
cause his authority to do so is implied from the nature 
of the business; but that by no means extends to a case 
of a partnmifhip in a particular instance. Partners in 
a trading concern ore joint tenants as to the partnership 
property. In this case the plaintiffs and Moon were at 
most only tenants in common. Now, one jdnt tenant may 
lawfully dispose of the whole interest; but one tenant in 
common cannot do no. If the whole property bad been 
in this case sold by Mom himself^ 1 am of opinkm that 
the property of tlie plaintifls would not have been bound, 
unless it were a sale in market overt, and such a sale 
becomes binding, not by the authority the persona 
selling, but from the general policy of the law. But this 

is 
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lUHoa* 




w B«k a tide at all* bat a pledge. In caies of sale 
in maricet ofert, you look to the property* but in those 
of sale out of market overt* the principle of caveat 
emptor applies; ond in the cose of a pledge* the re* 
^onsilnlity of the pawner must be relied upon* and if 
he has no authority, the pledge is not available. I am 
of opinion* that this being the property of the plaintifB*, 
neithor Mom and Co. nor their brokers could, by any 
act of theirs* convey the plaintilis* interest in the 
property to the defendants. It is said* however* that 
although they could not convey the plaintifis' interest* 
they could still convey their interest os tenants in oont* 
mon* and if so* that the defendants arc now tenants in 
common with the plaindlTsy and that upon that ground 
the present action is not maintainable. The i»se 
of Jacksm V. Amlersont is an authority to shew that 
Moan and the plaintifis were not tenants in com> 
mon. The ground* however* upon which 1 am best 
satisfied to fbund my judgment is* that the tenancy in 
common in this case was completely determined* fnd 
that afterwards the separate interest of the plaintifis was 
aaoertaiaed* the whole of the bills were given up* and a 
new pledge made; and then that was an entirely new 
transaction, and when it took place, the first debt was 
cadnguished* and the brokers had no authority whaU 
ever to convey the sqiarate property of the plaiiitiffia 
Upon this latter ground, I am clearly of opinion that 
the plaintilb are tmtitled to recover. 

Judgment for the Plaintiffii (a) 


(#) Tbb MM wm sfttnrsfda tarnwl isio a special vmliei. Vida Mala 
V. Bgiand, Gme* N. P, Uep. 1S2. and Tvpj>er r, Hc^thorne, iiiid. 
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loss* 


Poe 4em* lilDWARO Humphreys against 

UOBERTS. 

J^^^IECTMENT for premises in the parish of Hohf- .r. by hi« w ill, 
«w//, in the county of Flint, Plea, not guilty, fn rju ^’w'* 
The <»iUso was trieci before Ciatrou) B., at the last 

' hnui»e, wKli 

assises li»r the county of Salopy and the qticstion *'** appurten- 

■* ,r- r- anccsi, in Ht^h- 

a'os, whether certaiii premises, situate in JSakfbouse in tbe 

town ot H. and 

Lanef in the totvn of Jlulywrl/t passed under the all ami cterr his 
will ot* Fhrnnui Hnmphretfi, under which the lessor of hcrilditamcnu 
the plaintiff daimed. The tvill was dated the oth .Jane, 

1775, and recited n marriage soli lenient, on the marrir 

age of tlic testator, by which all the messuages, lands, ^^^hai|*oniv^‘ 

or tenements, Iwlonging to the testator or his mother, '*****^ 

” ^ * the //i/sA stnvf, 

Mmrif Mumjthre^, situate in the county of Flint, were >»'> iienimi that 

house he hatl 

settled after his decease, in deiitult of issue by his wife, two cova^es 

. . , . , , , . fronting a lane 

and subject to two annuities to lits niotlier and his caiieii //.rb ■ 

wile for life, to the use and behoof of hiinadf, his ^ter« no 

hairs and assigns for e%'cr. The w’ili then recited that 
be hail not a»v issue bv his wife, and proceeded us **'*’.**"*>’ 

follows. *' Mow 1 do give and devise all the said capital ’*** 

and other messuaiios, tmcnicnts, lands, hcretlitameuts, (hat the 

' two eoitapea 

and premises, with their appurtenances, in inanner aud pa«M.>d under 
form following, that is to say, as to and concerning all 
that messuage or dwelling-house, with Uie appurtenances, 
situate in Higk-strea, in the town of Holtfuiell, in the said 
eaunty of Fliut, wherein my said mother inhabits, and 
nearly t^posite to the White Horse Inn, together with 
the shop adjoining the mme messuage; and all and 
avery iny buildings and licreditamcnts in the same street 
I do give and devise' the same unto and to the use of 
my said motlicr, Ifury Humjihre^, for her natural litc." 

The testator than, offer declaring that the premise* 
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182S. last mentioned were to be exempt from the annuiUcs to 

■“ his mother and his wife* which he charged upon the 

Hevnimm residue of his estate, devised all the other lands com- 
nSum- prised in the marriage settlement, except the premises 
limited to his mother for life, to trustees, for 500 
years ; in trust, to sell or mortgage the same, in order 
to pay his debts, and certain legacies mentioned in the 
will; and then, as to all his estate, as well that which 
was sttl^ect to the trust term of 500 years, as what was 
limited to his mother for life^ from and immedia.j' 
after her decease, he devised the same to his brother, 
JbAn MtmphreySf for life, and after his death to his sons 
and daughters in tiul, with remainder to Htigh Humphretfs 
for life^ and his sons and daughters in tail, with remain¬ 
der to Edward Humphreys for life, &c. The testator 
died in 178S, his mother, Mary Humphreys^ having died 
in his lifetime; Jtdtn Humphreys and Hu»h Humphreys, 
his brothers, died without issue; and Edward Humphreys 
is the lessor of the plaintifi. The trustees fur the term of 
500 years had sold, in June, 17 !^ 0 , the house in High- 
street and the two cottages in Bakehouse-latu’t to one S, 
Detoies t the latter sold them to David Pennant, under 
whom the present defendant cxrcupied one of the certtages. 
In another ejectment tried at the same assizes, with 
respect to the house in High-street, which nearly fronted 
the While Horse Inn, it was atimitted that the lessors of 
the plaintiff were entitled to recover. Bakehuuse-iane 
contains thirty houses, belonging to several owners, and 
though nfA a thoroughfare, is wide enough to admit 
carriages; the entrance thereto is out of High-street, 
under an arch-way, a little below the house in High- 
street, The cottages are situate in Bakehouse-lane, 
<m the opposite side of that lanc^ fronting the bock 
of the house in High-sireet, having that and the 

other 
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other houses in High-street interposed between them 
and the White Horse Inn. The testator had no 
other premises in or near High-street. The learned 
Judge was of opinion, that the tw*o cottages passed under 
the will, and he directed the jury to find a verdict for the 
plaintiffs, with liberty to the defendant to move to enter 
A nonsuit; a rule nisi for that purpose having been 
obtained in last Michaelmas term. 

W. E. Taunton shewed cause. It is quite clear, that 
the testator did not intend that his devise should be 
confined to those premises which were occupied by his 
inuther; if sucli had been his intention, whv should he 
add to the description of those premises the words 
which immediately follow, ** all and every my buildings 
and hereditaments in the same street.” In order to as¬ 
certain the tcstator\ meaning, it is material to refor to 
other parts of the w'ill. It begins by reciting the tes¬ 
tator's marriage settlement, by which some property of 
his mother’s us well us his own was settled to certain 
uses; he next mentions his intention to dispose of the 
whole of that proi'ierty, and then introduces the clause 
in question as to a part of it, which clause is followed 
by a dis|)usition of the residue to other uses. It ap- 
liearcd that there was no other street to which the two 
cottages in <|ui-stion could be said to belong, except the 
High-street. 


Puller and P, T. Richards. The description of pre¬ 
mises in the will of T. Humphreys is extremely minute, and 
ought not to be enlarged. Eyeer v. Hatfdcn (a). Blague 
V. Cold (&), Tuitesham v. Roberts (r), are in point. Doe 

(*J CVw. S7(i« Ctits (fr) CVw t’w. <47. (c) Cra.jM.a. 

V. Cottins 


1822 . 

Doc dam. 
HcimtMtva 
OKtaOut 
Itemna. 
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18S2. V. Collitu {a) does Dot apply, there all the premises had 

j_ been occupied with the house devised. Tliis court was 

HuiirHiisYf well known by the name of Bakehome^ane i that, 

agiwui • » 

BonsTC. therefore^ would have been the proper description of the 
premises. C. 3, Suppose a man, having no 

house in the High~street^ devisetl his house in the High- 
street, if be had a house in this Bakehouse-lane, would 
not that pass ?3 It would; but if a man, having one 
house ill High-street and another- in tlic lane, devised all 
his houses in High-street, the one would pass, but the 
other would not. The general words ** all my build¬ 
ings, &C.,’’ were introduced for the purpose of securing 
more cfiectually to the devisee the jircmises beibre par¬ 
ticularly described. Hoe dcm. TtpTcll v. Lafjtird \b) is in 
point, to shew that the Court cannot receive extrinsic 
evidence to give effect to a will, where it can have 
an eOcctual operation without it. \_Bapley J. Tlie true 
ground of that decision was, that there, there was pro¬ 
perty to satisfy the will, liut what other buildings are 
there in High-street to satisfy the will in this case, 
iMrsides the capital messuage occupied by the mother.} 
The expression is not cdher buildings, but all my 
buildings. \_Bayiey J. The word amt is accumulative. 
Abbott C. J. The appurtenances to the principal nios- 
cuage arc described as tieing in the High-street i how 
were they situate ?] They did not abut on the High- 
street, but were behind the house. 


Abbott C. J. Upon the words of the will, there 
appears to have been an intention to pass all that the 
testator had in the / itgh-street / and he seems to have 
thought, tliat he had something more tluui the principid 


(•) a r. R. SM. 


4 ju; 4- e. 

meHuage 
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messuage in the occupation of hia- mother. In &ct, 16S9. 

however, he had no premises in that street except the 

Dos OOBle 

principal messuage, unless these cottages are to be con- BiwMiun 

sidcred as coming within the description. There was R«»im 

no other street to which they could be said to belong. 

I think, therefore, that thej' passed by the will. The 
rule for entering u non-suit must therefore be dis¬ 
charged. 

Bayley J. In cases of this kind, we should en¬ 
deavour to discover the ineuning of the testator. If 
the description is precise, and there are premises to 
satisly it, and there.are other premises also, there the 
otliers will not pa.^". 1C however, the description is not 
precise, if you cannot satisfy the will, unless additional 
property passes l>esides that wliich is described, tlien 
you must presume, that the testator iiiteiuk'd to pass 
that pro|K'rty, and that his description is inaccurate. 

1 Icre, after lueiitiuniiig the capital messuage, the tes¬ 
tator aiids all and every my buildings in the said street. 

He had no other jiruperty fronting the IligJt-streeit 
but hod other property to which there was no access 
but from that street. 1 think, therefore, that the tes- 
tator*s meaning is to l>e extended licyond tlie words, 

** ill that btrcct," and Iliut the cottages in the court 
passed by the will. This rule must therefore be dit- 
thurged. 

I loLROYO J. In this cm«, I think that Uie testator 
intended to |)ass the cottages in question, and that the 
words ill liis will are sidliciciit for that )Hir{iose. lie 
s|icaks of some other tenements in the IIi^h-;Ureet bc- 
sulea the principidl messuage. The only way to these 

cottages 
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1632. cottages was throu^ the and there was no 

■ .— thorougbfiire through Bakehouse4aiu, If tlicrc had 

Hwrum* been an opening from Uie High~streti to these two 
wffrt L cottagN alone, they would clearly be in the street, and 
1 can see no difi^r^ice from the circumstance of there 
being other houses in the court. And as there is no 
other property to satisfy the will, I am of ofunion, that 
these cottages ought to pass. The rule for entering a 
non>suit must be discharged. 

Rule discharged, (a) 

(a) Bea J. was siaing at Chambani. 


An indeatni* 
of appreniicc* 
■bip> t-xccutcd 
b?rore the pass¬ 
ing of the 
44 G.S.e. OH. 
must be stamp¬ 
ed srith the pi*. 
mium stamp 
withia the time 
prescribed by 
the statute 
8 Amu, e. 9. 
and srhm such 
an indenture 
was stamped at 
the time eC its 
being produced 
in ceidime*i 
with the stamp 
raquirad bp the 
SSG.S. c. 184. 
but not within 
the time pre- 
arribed bp tbe 
statute of Anne: 
Held, that die 
indenture was 
wholly mid. and 
that the pauper, 
bp aarris^ mu 
dwit. 


Rfix against the Inhabitants of Chipping- 
Nouton. 

PON an appeal against an order of two justices, 
whereby Jane EeU/^ widow, and her six children, 
were removed from the parish of Aynko^ in the county 
of Korthamplon^ to tlie parish of Chipping Norton, in 
the county of Oi^ord t the sessions confirmed the enrder 
subject to tbe opinion of the Court on the following 
case: 

By indenture of the 30th Oetaher, 1794, William 
Eelp, the late husband of the pauper, Jane EAp, and 
tbe father of her children, not being th«i settled in 
the parish of Chipping Norton, bound himself to serve 
tL Phillips of Chipping Norton, as an apprentice for 
seven years, and R. Phillips, in consideration of 
2SL, the sum given with the apprentice, covenanted to 
instruct him in the business of acoc^r. The indmiture 
was duly stamped, with a stamp denoting tbe payment 
of tbe several duties, amounting in the whole to six 

■hilliDgs, 
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dbUlingi, ioipowd by diffi;rait Matules upon the in^bn- 1828. 
ture itself; but it was not stamped witli any stamp in ' 
respect to the premium« as required by the statute 
H Anntf r.!)., within the time required by that statute, saw of^ 
nor until the making of the order of removal, and after xon/ 
the entering of the appeal against the order. Before 
the hearing of the appeal, the indenture was stamped, 
upon the juiyincnt of a/, penalty, and of 1/., with a 
stamp denoting {myment of a duty of 1/., being the 
ad valorem duty stamp used to denote the {layment of 
such duty under the f*5 Geo. 3. c 184., and 1/. being 
the duty payable under that statute, in respect of a 
premium of 251. given with nn apprentice. 'Hie duty 
payable in res{)ect of the like premium under the 8 Anne, 
r. 9., was twelve shillings and sixpence only, the duties 
payable under both the last mentionetl statutes, were, 
after they were paid into the exchequer, applicable to 
the same purposes. Tlie stamps used by the com¬ 
missioners, under the 53 G. 3. r. 181., are of a different 
sort from those which were rec]uircd to be pnKurbd, and 
used by the statute 8 Anne, c. 9., w’hich were poundage 
stamp. These stamp were used until the {lassingof 
the -H G. S. c. 98. ; which iinjiosed an ad valorem 
duty, ond the poundage stamps w'cre disused, and the 
dies with which they were funned wore then broken up, 
and arc not now in existence. H't'/liam JCelj/ scrvcfl 
under the indenture in Chipping Xor/on, until the ex- 
piratimi of seven years from the date thereof. 

Holbeeh and Mania//, in support of the onlcr of 
sessions. A good settlement was gaineil by the service 
under this intleiiture, altliough it was not stam{)ed at 
You V. E e the 
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the time of the wrrice^ nor until aftor the wder c£ 
reraonL Before the 44 Geo, S, c. 9& an indenture of 
a{^enticG*bip required two dutinct stamps, a deed 
stamp and a premium stamp, and this indenture was 


‘ granted before the passing of that statute and there- 
ton required two stamps. By the 37 Geo, S. e, 136* $, 2, 
the commissioners arc authorised to stamp instruments 
after Uu^ have been executed, on payment of the duty 
and a penalty, and then the instrument so stamped is 
to be of equal force and validity as if it had been 
stamped in tiie first instance. Here the instrummit has 
been stamped. The wordsof the 55 Geo, 3. e. 184. s. 10. 
are very comprdientive; besides, it is sufficient if the 
instrummt is properly stamped at the time it » prt^ 
duced in evidence. Wright v. Mii^ (a). Burton v. Kirk- 
hy (5), Boderick v. HadU (c), proceed on tlie particular 
(nrovisions respectu^ policies oS insurance in which the 
commissioners are prohibited from subsequently stamp¬ 
ing the instruments. EdvMnh v. Dick {d) shows that 
the Court will consider what was the object of the 
legislature, though the act pronounces an instrument 
vmd to all intrats and purposes. 


P/ncA, contra, was stqpped by the Court. 

Abbott C. J. 1 am of cqiinion that this indenture 
was void, not having been stamped within the time re¬ 
quired by law, and consequently, that the pauper gained 
no settlement by serving under it. By the statute 
S Amu, e, 9. s. Si, a premium ittamp is imposed, and by 

(<) Feake, N. P. 175. (Sj 7 Tmiif. I7S. 

(0 5 OuufO. ten, (d) 4 Mmm, f A. Sift 

s. 36 , 
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«. 36. indentures signed within the limits of the weddy l92St» 
bills of mortality, were required to be stamped within one 
month after the date, and by s. 37. every indenture en- 
tercd into elsewhere in Gfiai Britain^ shall be either mu of 

I... , . . .... . Crawna-Noa- 

stamped within two months, or brought within that tune ma. 
to some collector or officer appointed for the managemene 
of these duties, who shall indorse a receipt for the duty 
paid, bearing date on the day of payment. By r. 38. 
indentures executed within 50 miles, to be computed 
from the limits of the weekly bills of mortality, shall be 
stamped within three months, and if at a greater dis* 
tance, within six months after the date or making thereofl 
By 5. 39. all indentures not stamped within the re¬ 
spective times for that purpose limited by the act, arc 
declared void, and not available in any court or place, 
or to any purpose whatsoever. Here, therefore, the 
lepslaturc expressly requires that the instrument shall 
be stamped within the prescribed time^ and declares 
that. In case of omiMion, it shall be void to all intents 
and purposes, and that forms a distinction between this 
case and those that have been cited in argument. The 
order of sessions must therefore be quashed. 

Order of Sessions quashed. 


£• S 
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1829. 


PowNALL against Moores. 


A cofcniDt by 
a IcMee that Iw 
triU niffideotly 
mudi andma- 
mne the land 
with two suffi- 
dent acts of 
muck within 
the (pace of uz 
of the laat yean 
of die tern, 
the last set of 
muck to be 
laid upon the 
premises with> 
in three yean 
oftheezpiration 
of the term, 
is satiaded by 
the tenants lay¬ 
ing on two aets 
of muck with¬ 
in the three last 
yean of the 
term. 


^^OVENANT. Declaration stated that one Hugh 
PomMlt, being seized in his deroesne, as of fee, on 
the 8th March, 1 SOS, by indenture of lease demised to 
the defendant, amongst other premises, a meadow called 
the Pinfold Meadauc, to hold for the term of 16 years. 
The declaration then stated a covenant by the defend¬ 
ant, that he should and would sufficiently muck and 
manure the said field, called the Pin/hld Meadax, with 
two sufficient sets of muck, within the space of six of 
the last years of the said term, the last set of muck to be 
laid upon the said premises within three years of the 
expiration of the said term." The declaration then 
stated the entry of the defendant upon the premises, 
deduced a title to the plaintiff os assignee of the re¬ 


version, and alleged as a breach, that the defendant 
had not manured the said Pinfold Meadors according to 
the said covenant; but on the contrary, that although 
the three first years of the last six years had elapsed, 
and considerably less tlian three years of the term was 


all that remained, yet the defendant had not laid any 
manure at all upon the said meadow. The defendant 


pleaded, that the said term of 16 years, of and in Uie 
said demised premises, was still unexpired. General 
demurrer and joinder. 


D. F, Jones, in support of the demurrer. Tlie ques¬ 
tion intended to be raised, is whether the defendant, 
upon the true construction of the lease in question, 

satisfy 
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satisiy the covenant into which he has entered, by laying 
two sets of manure upon the meadow at arof time 'within 
the last six years. The intention of the parties appears 
to have been, that one set of manure should be laid 
within the first three, and the other set within the last 
three of the last six years. It is true, that the terms of 
the covenant are not expressed with exactness; but the 
Court will give them a reasonable construction, and in 
case of ambiguity, will, according to the general rul^ 
take the words most strongly against the covenantor. 
The course of good husbandry requires, that the mea> 
dow should be kept in heart by manuring every three 
years, and this must have been what the parties had in 
contemplation. The object was, not merely that the 
land should be /e/? at the determination of the lease with 
a sufficient quantity of manure then upon it, but that it 
should be kept in a good state of husbandn* from time 
to time during the lease. From its being expressed, 
that the last set of manure was to be laid on within the 
lost three of the last six years, it is not too much to 
inter that the meaning of the covenant was, that the 
first set of manure should be laid on within the first 
three of the lost six years. If a different construction 
prevail, the lessee nmy'then protect himself by laying on 
both the sets of manure within the last six months of 
the term, the effect of which would be evasive of the 
spirit of the covenant, and would also be contrai^ to 
the course of good husliandry, and injurious to the 
land. 


4ir 

1882. 

POWMAI.1. 

agtmuS 

Moosss. 


Creswellt contra, watt stopped by the Court, 


Abbott C. J. The lessee has only covenanted, that 

E e .3 he 



<11* w TPIM 

4)e )ay qd tjvo $6^ of mqpijtrc vitbin Uu»t pi^ 
yeiirp <4 the tervp» onfl at le^st one of thpw fplf 
sl|Qi|ld 1^ h^ on witifin the last tl^ree yous of t{ie tarm. 
q^gept pf tbp mpntjoped stip|ilaUo|i vaib tf^9t 
tbp bpne^t of tbp ipaniire phpiUd pot ba exbpHStfd 
4vriag fbo loss’s b.oIdipgy but sbqujd at lei|pt palely 
coqtippe gf fbe f^pirgtipn qf tbp terpi. Bpt tfie lesspo 
has po yi’hfre rieftFiote4 froip layiqg on bptb tbp 

|p;ts pf maipirp jvithin tbp Ja^ tbrpe yc^|i| if be fbouid 
tbink proper, and irp^annot by cqiiitractipa bind bipi 
bpyqnd the terjns of b>s cpvpnofit* 

QayLsy J. ff tbP plaiptiff intended to dri|w tny 
^ujpent frpjqa tbp ^prse pf gqqd bqsbPb*lt7t Pb 
j^legatipn to that cdbpt sbqpld lii(ve bepn iptroduped 
ppon thp rpeord* Pgt if} trptb; ^P 6uc|i al)pgatipn 
iqopid bavc aroilpd po pxtpfid tbP fP^'cnapf in qifpftbbt 
in tbp ^b>Pb i« oQYf suggested* 

|:|pi.npvD d* and BysT J. ppneurred. 

Judgment for fba defendant* 




Biup P«qc and Aifother* 


wiwrejudg- _ ]|[JPPJ> p !yrit of error brought tp reversp a judgmtmt 
of non-suit jn the Couit of Cpmipon Pl<^ it a|f»- 
imugiu^^iHt pcared upon the record, that the defendants below ^pd 
Mglwndor* appearctl by attorney. The error assigned wos, that one 


error that tiie 
infiuit had ap* 
peered by 
iptoriKy. 


of the defei}dants at the tifuc of {ii| appearance, and ^ the 
time of giving Judgment, was an infant under the age of 
fpp tbp in error| (optpfided, 

that 
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that this was a good ground for reversing the judgment, 1883. 

although it was in favour of the infant. In Bird v. “ 

Bmb 

Onus (a), an entire judgment against two was reversed, pgimut 
on the ground, that one was an infiint and appeared by 
attorney instead of guardian, and he referred to Serjt. 

WiUiams*% note to the case of Forasist v. Tremaine {h)t 
wiiere several authorities on the subject are collected. 

Abbott C. J. There can be no doubt, that where 
judgment is given against the infiint, he may assign hb 
appearance by attorney ns a ground of error. The law 
will protect an infant where a judgment has been re¬ 
covered against him; but the circumstance, that the 
pluintitf below has licen defeated in his claim against an 
infant, shews that he had no cause of action whatever, and 
therefore, that he is not entitled to judgment. It would be 
greatly to the prejudice of the infant, to allow the plain- 
tilT below to avail himself of the infant's appearing by 
attorney as a ground of error. Unless, therefore, there 
lie some decided case in which judgment given in 
favour of an infant defendant has been reversed on the 
ground of his infancy, we are of opinion that this judg¬ 
ment ought to be affirmed, 

Comyn admitted, that he could not then cite any such 
case, but he rcqucstcil further time to look into the 
authorities, and afterwards informed the court, that 
upon searcli, the only authorities he could find were 
cases in which the original judgment had been obtained 
against the iiifaiit. 

Judgment affirmed. 

Cn^ /w. fl) t ;SgHnrff 919-o. 
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18 « 2 . 


Rex against Townsend. 


Byadbwia 55 G, S. e. 43, s. 15., (an act passed for in¬ 

closing lands in the parish of HarUdmnfi in the 


vp UBJ W»y, 

-=-M h be 


■et. * 

county of Worcester^) the commissioner thereby ap¬ 
pointed was authorised to stop up^ alter, or change 
'^a^widi carriage road, bridle way or footpath, passing 

Uweoarancnce ^ leadine throush any of the old inclosures within 

of twojnelion, ® o J 

and that eete the Biud parish, provided that no such carriage road. 


itobeenb- 
jecttoenep* 
peel in like 
manner, end 
under eodi 
Sum and re* 
Btrictione ea if 
tlw mme had 
been original¬ 
ly made by 
Buch juetieea. 
By a eubee* 
quent clauae. 


bridle way or footpath, leading through any of the old 
indosures of the smd parish, should be stopped up, 
altered or changed without the concurrence and order 
of two justices of the peace, and which order should be 
subject to an appeal to the quarter sessions for the county 
of Wor^estert in like manner, and under such forms and 
restrictions as if the same had been orimnally made bv 

wmy puty n *7 « 

gfuradwaito such justices. By section SG., any person thinking 

himself a^rieved bj* any thing done in pursuance of the 

act, was to be at liberty to appeal to the general quarter 

mpul^ sessions of the peace, which shall be holden for the county 

Under diia aet, ^ Worcester, within six months next after the cause of 
the coBuan* ’ 


r, wiUi Um complaint should have arisen. Under this act the defend- 

concuifciicc 

and order of ant was appointed commissioner, and on the 17th 

two JtisliccSt 

moppadap August, 1820, made an order with the concurrence of 

a road wiUiout . . ^ . ..... 

airing the pub- two justices of the peace for the county of Worcester, 
quiS^i^ foe Stepping up a certain footpath leading through the 
f * indosures. Against this order, one & Bateman 

party mggiiend 
Boigfat, uadar 

dim arcumatanfles, appeal at auy daw trithin aia mondM. 

OtMK, whaihcr it be n a nawary to give Mwh nodm where made are Mopped up under 
the pravideiM of an inclotiiia act. 

appealetl 
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appealed at the Epipha^ sessions, 1821, and the order 
was quashed. It um contended on behalf of the defend¬ 
ant at the sessions, that the Court had no jurisdiction, 
because, by the 55 G. 3. c. 68. an sqppeal against a si¬ 
milar order of two justices must be to the next sessions, 
but the counsel for the iqipellant urged, that the quarter 
sessions had jurisdiction, unless it could be shewn, that 
due notices of the order for stopping up the footway had 
been given, as required by the 55 G. 3. c. 68., pre¬ 
viously to the Michaelmas sessions, 1820; and the court 
of quarter sessions required the defendant to prove, that 
such notice was given previously to those sessions, and 
that not being proved, they heard the appeal, and quash¬ 
ed the order. This order of sessions having been moved 
into this court by certiorari, a rule nisi was obtained for 
quashing it, fur insufficiency, on the ground, that the 
appeal ought to have been to the Michaelmas sessions. 

Campbell now sheu'ed cause. The appeal against this 
order is governed by the same rules as if it were ain 
original order of magistrates for stopping up or divert¬ 
ing a footpath. It was finally settled, in Rex v. Justices 
of Staffordshire (a), that, under the general highway act, 
13 G. 3. r. 78., such an appeal must be to the next 
sessions after the order made, whether any notice was 
given or not. This operated as a great hardship upon 
individuals aggrie^'ed by the onicr, who might not have 
any notice; and the 55 G. S. c. 68. s. 2., which passed 
the same day as the Hatilebury inclosure act, requires, 
in the case of stopping up any footway, that a notice 
shall be affixed by the side of the way, ftc., and also 


(«) .7 Emu, 151. 


4S1 


1822. 

Rbz 

mgabul 

Tomiwm. 


inserted 
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inserted in • coimty newspaper for thiwe weeks after the 
making of the orders and that a like notice shall be af> 
ftxeti to the door of the parish cliurch» on three successive 
SundaifSt and then that the order shall, at the quarter ses- 
uons which shall be holden next after the expiration of 
Ibpr weeks from the first day on which the notices diall have 
been published, be confirmed; and then, by section 3., 
an appeal is given to any party aggrieved at the said 
quarter sessions. Now, as in this case no notices of the 
order for stopping up the way were given before the 
Michaelmas sessions, the appeal to the Epiphany ses¬ 
sions was therefore in time. Besides, at any rate the 
appeal was in time within the 36th section of the local 
act, which allows it at any time within six months after 
the party was aggrie\’cd. Here the order was made on 
the 7th and tlie footpath, in point of fact, was 

not stopped up till October, 

W. E. Taunton and Puller, contra. This is not a 
proceeding under tlie highway act, but the road was 
here stopped up by a commissioner, under an inclosurc 
act. The highway acts have no relation to the proceed¬ 
ings under inclosurc acts, and therefore the notices re¬ 
quired by those acts for stopping up roads, arc wholly 
inapplicable to such a case os the present. It certainly 
htM» not been usual, where roads have been stopped up 
under inclosurc acts, since the passnig of the 55 G. 3. 
a. (i&, to give the notices required by that act. If in 
tftis case such notices were necessary, no road, under 
ap inclosure act, has been legally stopped up since Jbar, 
Besides, if an inclosurc commissioner be bound 
by part of the 2d section of 55 Geo. 3., which relates 
to notiem, he is equally btmnd by tltc other party uliich 

proN^riUray 
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pre«Bfi)M9| that the jtistices plial) make |Jie prder, up<Hi 
vipWf aiid pt a apccial sessions, but the commissioner 
cannot compel Um justices to take a viear, pr to bold a 
special sessions, or to give the proper notice thereof, 
arbiph is necessary. J'ke Xing v. Justices Wureesta r 

s/tire. (a) The appeal Cfui only be under section } 5* of the 
local inclosiirc act, accprdihg to the rule of construction, 
that subsequent clauses which are general, shall, in 
deeds, be governed by precedent clauses, whicii arc 
particular.” Tipiuas v. IJttsschib) case, (c) 

The 3Gth section, then, is wholly put pf the ense here. 
The lath section is nearly copied from the apfNHil 
clause in the general iiiclosure act, under W'hleh the ap¬ 
peal must have been to the next sessions, (d) Put if an 
apfieal conformable to the lath section was ipipracfi- 
pablc^ in consequence pf an alteration effected liy aa G. 3. 
c. 6B., it follows that there could bp no appeal at all, 
and the sessions had no jurisdiction. 

AsBim* C. J. I am of opiniun that this rule ought 
to be discharged. By the 13th section of the inclosure 
act, the appeal is to lie to the quarter sessions, in such 
manger and under sucli forms and restrictions, as if the 
order had been originally made by two justices. The 
act clearly eoiitctnpiates an order afterwards to be made. 
To what sessions then must the party have appealed, if 
the original order for stopping up the road had bc'cn 
made by two justices ? By '>.> G. c, G8., the appeal 
against such an order must have been not to the next 
quarter sessions after making the order, but to the ses- 

(fi> fl ij- A. ees. (s) A .v.irf. ex 

fc) 8 /t( 7 ». :50S. I,!, OVa. 3. c. IC9. >. 8. 

vions 


m 
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81008 that should be holdai next after the expiration of 
four weeks from the first day on which the notioea 
therein required were published. In this case no notices 
were ever published, and, therefore, if the order in ques¬ 
tion had originally been made by two justices, the appeal 
ccmld not have been to the Michaelmas sessions. The 
mode of appeal therefore pointed out in the l^th 
section was rendered impracticable, by the omission to 
give the notices required; but notwithstanding that omis¬ 
sion, a party might be aggrieved by the stopping up of 
the road; and yet, according to the argument, if the 
36th section is to be controlled by the I Sth, he could 
have no appeal whatever, until the notices w'ere pub¬ 
lished, which might not happen. I do not, however, 
mean to pronounce any decision, whether it be in¬ 
cumbent upon a commissioner, in the case of stopping 
up a way, under an inclosurc ac4 to give the notico re¬ 
quired by the 5h G, .‘i. r. 6S. But at nil events, those 
notices not having been given in this cjse, I am of 
opinion, that the mode of appeal pointed <*ut in the 
1.5th section having become impracticable, the party 
aggrieved was entitled to appeal, at any lime within six 
months. This rule, therefore, must be discharged. 

Rule discharged. 
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Sir Thomas Stanley, Bart, against Fielden, 
Esq. CoNGKEVK, Esq., and Topham. 


'I'HKSPAKS fur seizing and taking the plaintiff's 
oxen, and detaining them fur tao days, until the 
plaintiff paid SI/. 5s. to regain them. Plea 1st, not 
guilty; 2dly, justification under a warrant of distr^s, 
to levy the sum of 5&'., due from the plaintif}^ which 
had been assesM'd iijum and demanded of liim, as a com¬ 
position in lieu of the statute duty that he was liable to 


Two magis' 
tntn autbo- 
riicd the aur- 
veyor of m 
turnpike rtwd 
which ran 
through twenty- 
nine townthipa. 
to collect for 
the repair of 
the re^ a com¬ 
position in lieu 


iK'rfurm, as occupier of lands in the township of Hooion. *!«*>'• The 

Minreyor was 

Replication, that the defendants committed the trespasses not examined 

upon oath as to 

of their own wrong. .\t the trial at the spring assizes the neccssi^ of 

• • coinpositioBa 

ior the county ul* Cht:itiT^ 1821, it ap|)carcd that the HeaAcrward» 
cattle, for the detention of which this action was brought, rf rfio"” 


were seized by the ilelendunt, 7ojt/ianif under a warrant 
of distress, grunted by FicUen and Congreve, who were 


pence in the 
pound upon the 
annual value of 
the lands of a 


magistrates actmg lor the hundreti of IVirral, in the 

county of ('hcstcr. The wurrrant w*as to levy u sum of through whkh 

the turnpike 

money lor the prt>portiou of statute duty due from the road paned. 

The sum to bo 
collected under 

the aH-t-.^mcnt wa'< die utiiiiKi which tlic surveyor of the turnpike roads could in any case 
tl«iiiand from the inhahiuiits of die township, and much esceded what was ret|uired to 
put tliat pari of the road lying in the towndiip into complete repair, llie tum^e tur- 
veyor having returned die as«essineiil to the surveyor of the highways of the township, 
directed liitii to collect tlie sums dierciii mentioned. Upon a refusal to pay the sum a s ies a ed 
by an iiilialiilant of die lownsliip, two magistrates granted a warrant of lUstress to levy the 
same: Held, liuit Uiu warrant was bad. die magistrates having no jurisdiction whatever, 
upon die ground that, in order to legalise die demand under the assessment, it ought to have 
bwn previously ascertained how many days statute duty winild be required to put the road 
into complete re|iair, tins composition being deniandahle only in respect of that number 
of daysstatute duty. 

Semble, that in order to justify two magistrates in granting an authority to collect a ctim- 
{losition in lieu of statute duty, it sliould lie made to a|i|iear u|Min oath, to both the msgia- 
traies present, that die road can be more eflTectuaUy repaired liy such compoMtion. 

iienible. also, that where the cuin|XN,itiuii is to be collected in several townships, it ou^t 
to appev on the face of the authority itself, that, in die judgment of the magistrates, a 
composition, in lieu vS atatute duty, is adviiable in each partkiilar township.. 

pUintilB^ 
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Fuimw. 


plaintifi^ as owner of lands in the township of Motion, 
It was given in evidence on the part of the plaintiff* 
fmd was as follows: ** Whereas, by an assessment made 
npcU the occupiers of lands, Ac. within the township 
of HootoKf in the district and hundred of WirraU in the 
county of Chester, for the purpose of raising a compo¬ 
sition In money, in lieu of the statute duty in kind, fur 
the maintenance and repair of such part of the road 
, and highway leading from the city of Chester, to the 
Woodside Ferry, in the township of Birkenhead, in the 
county of Chester, as is situate within the township of 
Hoaton, pursuant to an order or authority of two justices, 
acting for the said district and hundred, for that pur* 
pc^, according to the directions of the statute in that 
bdialf: Sir T. Stanley, Bart, was ctiargcd the sum of 
29/. 5s., as his share and proportion of the said assess¬ 
ment, in respect of the lands, &c. which he occupic*d 
within the township of Iloofon ; and whereas, it appear¬ 
ing to R. Congreve and J. Ficlden, Esqrs., being justices of 
the peace, for the county of Chester, acting for the district 
and hundred of Wirral, upon the application of J. Johnson, 
one of the siin'^ors of the highways of the township of 
Hooton, that the said sum of 29/. 5s. had been duly 
demanded from the plaintiff*, and that he had refused to 
pt^ it for the space of ten days after such demand 
made: they, the said B. Congreve and J. Fielden, did 
summon the said Sir I'.Staidey persemaliy to appear 
before them and other justices, to be assembled at a 
spedal sessions to be holden for the said district, and 
at a {dace and time therein mentioned, to shew cause 
why he refused to pay the said sum; and whereas at A 
special sessions, now holden for the hundred of fVifral, 
a* the place therein mentioned, b e fore them, thessM 

Sir 
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Sir T. Sianl^ hrd not appeared, pursuant to tba lUfS, 

■umnums, they, the said J, Fidden and R, Congreve '■■■ 

adjudged him liable to pay the said sum, and, there- 
fore^ they commanded all constables, &c. to lory the 
same by distress, &c., togctlier with the expenses aS 
the distress. It was objected by the counsel for the 
defendants, on the plaintilT’s case being closed, that there 
ought to lie a nonsuit, inasmuch as (he warrant must 
be considered prime facie evidence of all the facts themn 
stated, and if so, then it appeared, that by an assessment 
pursuant to an order of two justices, according to the 
directions of the statute, the plaintiff was charged with 
the sum therein mentioned, and refused to pay it, and 
that this must be taken to be an Mljiulication, binding 
and valid, until regularly quashed. The learned Judges 
refused to nonsuit the plaintiff, but reserved the point, 
and tlie cause proceeded. On the part of the defendants 
tlie following facts were proved. Crackenthorye^ the 
surveyor of the turnpike-road, between the i!9th Sep¬ 
tember and 8th October^ 1819, applied to the clerk of die 
magistrates for an authority, in writing, to empower 
him to call for a comfiosition in money, in lieu of the 
statute duty. On the Sth October^ a special sessions were 
held, at which Congreve, one of the defendants, and Wil¬ 
liam Wilson Currie, acting justices lor the district of IV'tr- 
ral, attended, and Crac/eentliorpe, the turnpike surveyor, 
was premnt, but was not examined upon oatli or other¬ 
wise; and then Congreiv and Currie signed the follow- 
iug authority in writing. ** It having been made appear 
to us, two of his I^fajesty’s justices of the peace, acting 
within and for the district and hundred of Wirral, in 
the county of Chester, by Harvey Crackenthorpe, the 

surveyor 
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18SS. eunreyor of the tiirnpike-roads from the city of Cto/fT to 

the Woodade Feny^ in the township of Birkenhead, in 
mgniut the county of Chester, and from the sind city to the As* 

FiBumia * 

sembly House in Park Gate, in the township of Great 
Nestott, in the said county, and from Great Neston to 
Woodside Ferry, and firom the road leading from the 
city of Chester to Park Gate aforesaid, to the road 
leading from the same city to the said IVoodside Ferry, 
that the maintenance and repair of the said roads can 
be more effectually carried on by a composition in money 
than by a performance of the statute duty in kind; we do 
hereby authorize the seXCi Harvey Crackenthorpe to require 
such composition, in money, in Heu of the whole statute 
duty, from the several persons w'ho are bound by law to 
perform suck statute duty;” and they fixed the rates of 
composition, for a cart and three horses, one driver, and 
one labouror, by the day, at 8s. 4d. On the 12th Or^o- 
ber, 18If), Johnson, the surveyor of the highways of the 
township of Hoolon, received from Crackenthorpe, the 
sun'eyor of the tnrnpike>road, a demand in writing of 
a list of the several persons liable to statute duty in that 
township, and an account of the yearly value of the 
lands, &C. which they respectively occupied. On the 
27th October, Johnson r^urned the list required to Cracks 
enthorpe, and in that return the plaintiff was mentioned 
as the owner and occupier of lands and tythes of the 
yearly v^ue of 1170/. The turnpike surveyor then 
made an assessment upon the whole annual value, of 
6d. in the pound, the plaintiff’s proportion of which was 
29/. 5f. This assessment was made on the assumption 
that three days' ^tute duty was required to repair the 

roods 



SM nu Sicoim Ysab of OEOBGE IV. 


4m 


roods in the towiiihip.(4i) Hie wlM^e line of road, fiNT die 182£. 

repair of which the composition was required, was forty Aumlr 
miles in extend and passed throng twen^-nine town- 
diips. At the timethe demand was madenpcm thepUundfl^ 
that parfMf the tumpik»>road which passed through the 
township of Hotaon, and which was only fifty«nine yards 
in length, was in perfect repair, and in March, 1820, the 
turnpike surveyor ofifered to return 26L of the sum levied^ 
and stated at the time, that in the course of that year tmly 
31, had been expended in repairing the road in that 
township. Mr. Currie the magistrate, who, as well as 
the defendant Cot^reve,hiul signed the authority to collect 
the com|ioaition, proved, that he had irequently conversed 
with CracterUhorpe on the necessity of having a com¬ 
position before the authority was signed, and that he 
had derived the clerk to the magistrates to oime prepared 
with an authority, that he hod expressed hk approval 
of the measure, that he had fiequently conversed with 
Congme, and that they were agreed upon the expediency 
of the measure; the subject was within their own know¬ 
ledge, and they therefore signed the authorityi Upon 
these facts the Chief Justice stated to the juiy, that 
upon the evidence, it had not been made to appear by 
the surveyors of Utc roads to the justices, that a com- 

(•) Bjr the 54 Om. 3. r. 109. $. S. the ntc of compoitioii, ia Iku of al». 
tutc dutj, fbr every twenty shillingi oniiud value, is to be ■ fiftieUi part of 
the nna flsed by the justkes m the compasition for one day’s labour ofs 
cart and three horaea and two able ineii. In this case that nna was eight 
ahilliitga and fimr pence, of which two.pcnce was the fiftieUi part j and the 
whole statute duty being sis days for every SOL annual value, «w shilling 
in the pound erould be the sum required. But by the local turnpike act, 
the trustees of the turnpike road were entitled to require only thiee di^* 
duqr ftwn the several toemdiips through whidi the road ran, the 
Ty Uinsitlmi for which would, of coum^ be uspeoce in die pound. 

VoL. V. F f position 
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pootion in lieu of statute duty was necessary; that 
the surveyor ought at all events to have been examined 
4a the presence of both the mi^stratn, whereas in fact 
ione cmly had examined him» and communicated the 
inlannation to the other; and as the result the en- 
qniiy was to aii^ the property of many personsi it was 
fit that, (if not on oath), it should at least be of a satis> 
iactoiy nature. The jury found a verdict for the plain- 
tifil A rule nisi for a nonsuit or a new trial having 
been obtained by J. Williams in last Easier term; first, 
upon the ground taken at tlie trial, that llie warrant 
contained prinA facie evidence of the jurisdiction of the 
magistrates, and therefore, that there ought to have* 
been a nonsuit. Secondly, that there was evidence 
• given on the port of the defendant, to shew that it had 
been made sufficiently to appear to the justices by the 
surveyor, that a composition was necessary instead of 
statute duty: and thirdly, that at all events the defend¬ 
ant Melden araa entitled to a verdict, inasmuch as he 
had not signed the autliority to the surveyor to collect 
the composition, but merely the warrant, and that he 
was justified in so doing, by the documents referred to 
in the warrants. At the time of granting the ruli^ tlie 
Lord Chief Justice said, that it was important that 
justices should know the mode in which they arc to 
exercise their authority. At the same time, the opinion 
of the Court was then very strong, that wherever an act 
of parliament required justices to take certain steps on 
some matter bmng made to appear to them, that nuUter 
must be made to appear to them on oath. 

Cross Seijt., now shewed cause. The warrant which 
was pvmi in evidence on the port of the Plaintiil^ merely 

to 
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to eolifteet the justloea with the ect of the ofReet^ caMlBI 
be taken to be in itself an adjudication, atid tbcte Wti 
not any other jfbrmal adjudication^ Besides, the war* 
rant itself was a nullity, inasmudi as in order to give 
jurisdiction to the two justices who signed the aiithori^, 
it should have been ** sun/e to appem’* to them in a 
formal manner, that the maintenance and repair of the 
roads could be more effectually carried on by a Como 
position in money, than by a performance the statute 
duty in kind. Now, that ** making to appear** should 
have been upon a regular information laid before the 
justices; and, secondl}', by the examinatiem of vHtnesses 
upon oath. In the present instance, there was neither 
information nor oath. The whole proceeding thnefore 
was coram non judice, and the order by the two justices 
being without jurisdiction, could be no justification to 
the two defendants who signed the warrant. The dis¬ 
tress was also illegal upon another ground. Supposing 
this to have lieen a case in which It was proper to have 
a money composition in lieu of statute duty in kind, it 
was necessary first to ascertain what quantity of statute 
duty in kind would have been necessary under the cir¬ 
cumstances. Although the act of parliament fixes a 
maximum, yet it does not appear whaf smaller pro- 
porikm of the statute duty might have been suffidoit, 
and the first step should have been to have settled that 
amount. 

Ifi Jhnes and PuHItet in support of the rule. 
There is no ground whatever for maintaining the ver- 
diet, as against Fiddetu By the acts of parliament It 
Is not required, Uiat the justices signing the warrant 
should be the Sam* Jastices as Uiose who signed the ori- 

F f 2 ginal 
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ipnal witliority; and« in the present instancy FiddeH 
had not, in fact, interfered in any antecedent stage of 
the proceedings; he was justified in presuming that Uie 
previofos measures were correct in point of form, the 
plaintiff hawing never appealed, though a demand had 
been formally made upon him, and also a summons 
issued, to which he did not i^pear. It would be too 
much to make Fielden responsible for signing the war* 
rant, even supposing that the -justices who signed the 
authority had acted upon impcrfoct or informal evi¬ 
dence. He was not bound to enquire upon what evi¬ 
dence they had acted, nor had he the power, in point of 
law, of quashing or revising their adjudication. But, 
secondly, the verdict ought not to stand against either 
of the defendants. The warrant which was proved on 
the part of the plaintiff entitled the defendants to a 
nonsuit. It imports an adjudication, such os the sta¬ 
tute required; and an uninipeached subsisting conviction 
or adjudication cannot be questioned in the form of an 
action of trespass. Massey v. Johnson(a), Strickland v. 
Ward, (b) Supposing, however, the warrant not to be 
ccmclusive as an adjudication, the proceedings which 
were given in evidence were sufficient to support it. The 
stat. 54 G. 3. e. 109. embodies the provisions of the 13 G. 3. 
c. 78., and, imeording to the 81st section of tliat statute^ 
the plaintiff should have appealed, if there were any 
ground eff compliant; and it is expressly provided, that 
no proceedings shall be quashed for want of form, or 
shall be remtureable by certiorari. If the plaintiff hod 
appealed, he must have done so within a limited time, 
whilst the evidence was firesh, and the measuies in the 


itUHl 


(a) 19 Most, S7. 


(*) T,r,lt.S 81 . 



iH THS Secowd Yeas or GEOROE IV. 

execution of the act were just commencing; whereas* 
if trespass can be maintained, no lajMe of time snll 
sanction the order of the justices. Upon an appeal, too, 
the plaintiff must have stated some spedfic olge^on, 
whereas, by the present action, he casts it upon the 
fendants to prove and maintain every step of the pro¬ 
ceedings. As to the next point, it appears, upem the 
evidence, that information was laid before the magis¬ 
trates by the surveyor, and it was not necessary, under 
this act of parliament, that there should be evidence 
upon oath. The very language of the act, which is, 
** made to appear,** not “ prtmed,** as is found in other 
acts, seems to shew, that the legislature did not intend 
to make it imperative upon the justices to require evi¬ 
dence upon oath; and the reason of the difiermme is 
apparent. That which was to be made to appear was 
not a simple matter of fact, as in ordinary cases, but 
was a matter of judgment, as to the ex{x>dicncy of hav¬ 
ing a inon^ com{x>sition in lieu of statute duty in kind. 

This was a matter of speculation, dt^iendtng upon 
the state of the roods, the price of labour, the supply of 
materials, and, generally, the circumstances and state 
of the neighbourhood. In such a case, therefore, the 
justices were authorised in acting upon their own know¬ 
ledge or upon what appeared to them to be satis&ctory 
information. Here, in fact, they had communicated 
together, and it was nut necessary that the information 
of the surveyor should be lud before them whilst sit¬ 
ting together. They subsequently exercised a joint jiulg^ 
ment, which was sufficient. Bediye v. GraiUjf, (a) But, 
supposing that the surveyor ought to have communi- 
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Mtcd Us infiMTOAtion to the two justices iageiher, ei 
nost the order wMnot void, but voidable, and could (Uily 
be avcdded upon appeal. Bat y.InhatMtamts (^Stot/bld. (A) 
As to the last olgection, it was clear, from the cvidonoe, 
dwt the survivor considered, that the whole statute duty 
in kind, which by the act he was empowered to call for, 
ssas neoessaiy fiir the repair of the main line of road, 
together with the lateral branches; and it is evident, that 
the amount of the composition in money was calculated 
upon that principle. If the demand was excessive^ and 
iMt recpiired by the state of the road, the plaintiff 
dwold have appealed: but, in the present ttage of the 
proceedings, it must be taken tliat the whcde of such 
duty, if performed in kind, would have been necessary, 
the ealeulation of the composition in money shews 
what was intended; the rate of commutation was re¬ 
gularly fixed by the justices, and promulgated acoerdtng 
to the provisions of the act. 


Abboit C. J. 1 am of opinion tiiat miough has not 
been done to legaliae the demand of this specific sum of 
money from the plaintiff. It appears from the evidmioe^ 
tisiat there had been an adjudication of two magntrates 
that a composition should be paid in lieu of slalute duty 
in kind, and also an ai^udic^on by which the compo* 
sition was fixed to be at the rate of 8s. 4d. for a cart, 
three horses, a driver, and a labourer. Before how¬ 
ever, it can be ascertained how mudi any individual 
ought to pay as a composition in lieu of statute duty, it 
most be ascertained In some manner and hy same otun- 
petit anthori^ hew mapy days* labour will be required 


(p) 4 r. It. sou 
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to rqiair the road. Now, that certainly haa not been 
done here, in distinct terms, in this case. It appears 
upon the evidence, that the turnpike surveyor having 
first required, from the surveyor of the highways of the 
township, a list of the several persons liable to statute 
duty, made an assessment at the rate of sixpence in the 
pound upon the wHble annual value returned. He 
seems to have taken it for granted that he was entitled 
to reejuire from the several townships through which 
the road passed, a composition for the whole statute 
duty which, by law, he was entitled to demand, whatever 
the state of the roads might be. Now, 1 am of opinion, 
that he had no such right. If there were no compo¬ 
sition, the inhabitants of the several townships could only 
be called upon to do so many days' statute duty as would 
be absolutely necessary for the repair of the roads; and 
if a composition be called for instead of the statute duty, 
that composition ought to be an equivalent for that 
number of days* statute duty. I think, therefore, in this 
case, that before the demand was made upon the 
plaintiff, it ought to have been ascertain^, by persons 
having competent authority for that purpose, that so 
many days’ statute duty would be required to put the 
rood in question into a complete state of repair, and 
that it ought to have been notified to the inhabitants of 
the parish or township, that the composition required 
ol thm, of sixpence in the pound upon the annual value 
of their lands, was calculated upon the principle that it 
would require so many days' statute duty to rqiair the 
road. That not having been done in thb case, I think, 
that the justices had no authority whatever to issue the 
warrant, and conse(|uentiy that this rule must be 
discluurged. 

Ff4 
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Bayubt J. 1 am of c^inicwi tliat the verdictin thii 
case urigii^aii^iauMt both the maipstrates. Aini^aCnte 
is not to be answerable for granting a warrant, if at the 
time of granting it he has documents b^re him (which 
are the acts of other magistrates) from which it appears 
be was justified in granting the warrant. But if the 
stant of jurisdictimi is manifest firfim all the proceedings 
before him at the tim^ then he grants the warrant at 
his peril. Here^ on the £ace of the original authority 
to collect the composition, there is a defect, which must 
have bemi obvious to the defendants. The composittcHi 
allowed by law in Ueti of statute duty, b in lieu of the 
statute duty required of each particular township, in 
reflect of the roads in that township. The money to 
be raised, in thb case^ is not to constitute one general 
fiind for the entire line of turnpike-road, but* is specifi¬ 
cally to be aiq>lied for the repair of that part of the road 
in the partioilar towndiip. I think, that the ma^ 
gistrates ought, in the exercise of their discretion, on 
the &ce of the authority itself, to have shewn, that in 
their opinioni^in each particular township, a composition 
in lieu of statute duty was adviseable. Here, apon the 
lace of this autiiority, they do not appear distinctly to 
have mcercised. any such discretion, because they have 
<mly stated that the maintenance and repair of the said 
roads can be more efiectually carried on by a composi¬ 
tion in m<m^ than by a performance of the statute 
duty in kind. I therdbre think, that there wasa defect in 
the antbority itself^ which Mr. Fiddcn had an opportunity 
of observing. 1 also stnmgly incline to think, though, 
upon that pdnt, 1 do not mean to in^matc any decided 
opinion, that it should be made to appear upon oath to 
both the magistrates present that a composition was ad¬ 
viseable* 



IN THB ScooND Ykan Of GEORGE rv. 


4St 


viMablew Thegronnd, however, apon which 1 pnmouncc 
my judgment in this case, is thii, that aMuming the ma^s- 
trates to have said, that there ou^t to have been a 
composition in this particular township for the repair of 
the roads there in lieu of statute duty, (which the smr« 
rant assumes them to have said,} I think that it should 
have been made to appear what the quantum of the 
composition was to be. That is in no respect ascer¬ 
tained as jt ought to have been. It has been insisted, 
that the communication made to Johnson by Cracken- 
thorpe, that he required a composition calculated at 6d. 
in the pound, was an intimation, Uiat he conridered the 
whole of the composition to be requisite for the repair 
of the roads in that particular township. From the 
evidence in this case^ 1 do not believe that Cradxntkorpe 
ever exercised aii}' judgment upon that point. He 
seems to have considered the whole sum collected to 
be one entire fund for the repair of the whole of the 
roads, and to liave meant to collect in each township, 
to the utmost extent which by law he could collect. 
1 am of opinion, that the communication by Cracken- 
lharpe to Johnson of itself was not sufficient, but that it 
ou^t to have been notified to the inhabitants of the 
parish or township, that, in the judgment of the surveyor, 
it was necessary that there should be a compositiem in 
lieu of so many days* team work, in order that the pa¬ 
rishioners might have had the opportunity of contesting 
the claim made upon them. That not having been 
done^ 1 am of opinion, that there was not any evidence 
before Mr. Fielden to justify him in granting this war¬ 
rant, because thejw never has been an assessmmt duly 
made, and duly notified to the inhabitants of the parish. 
This rule must therefore be discharged. 
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Houmto J« I MB also of opinion} that the verdict 
is rijght aigainst both llic magistrates, on the ground 
last stated by my Brother 1 think, that there 

was not siiflicient evidence before the mogistrates to 
autboriae them to grant a warrant. There was no valid 
Bsseasmoat so u to bind any person to the payment of 
any specific amount of composition, the number of days* 
statute du^ required for rqpalring the road, not having 
been asemrtained or notified to the parish; and there- 
forsb suffident was not done to legalixe this demand 
made uptm the pUuntiff. The mag^trates, therefore, 
had no rig^t to grant the warrant. 

Rule discharged, (a) 


(a) Sett J. was abiant at Chambers. 


January 23d, 1822. 

On the first day of this term, Jniliam Elias Taunton, 
Christopher Puller, JViUiam George Adam, JLauneelot 
Shadteell, and Edward Eurtenshavs Sugden, of UmcitCs 
Inn, Esquires, took thdr places within the bar, os his 
majesty’s counsel learned in the law. 
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Walter against Ssitra. 

'J^'ROVER for u gold watch, a watch key and two 
gold Heals. Pica not guilty. At the trial before 
Abhtai C. J., at the London sittings after last Michaeiaua 
term, it npponretl that the plaintiff^ on the 92d Jamunyi 
1820, had pledged the articles mentioned in the de¬ 
claration, with the defendant, who was a pawnbroker, 
resident at Bristol and that the plaintiff did not require 
tlie defendant to return them until after the expiration 
of one year and a day fVoni the time they were pledged. 
And the defendant then refused to return them, as¬ 
serting that they hod become forfeited in consequence 
of the year having expired. The plaintiff at the time 
of the demand, tendered to the defendant the amount 
of the principal and interest due in res{Kct of the money 
advanced. At the time when the demand was mad^ 
the articles pledged remained in the possession of the 
deftndant. They were subsequently sold by auction, 
and the defendant himself beoimc the purchaser. At 
the trial, the I.ord Chief Justice was of opinion, that 
under these circninstaiices, the plaintiff was entitled to 
reeover ; the act of the .M!) and 40 G. 3. c. 99., not 
vesting the property absolutely in the pawnbroker after 
the cnepiration of a year and a day, but only ^ving him 
a power to sell, in order to reimburse himself his prin¬ 
cipal and interest. The Jury found a verdict for the 
phuntlfR And now, 

Gunuy moved for a new trial, and contended, that, 
by the 39 and 40 G, 3. c. 99. s. 1 the property in 

the 
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1828. the unredeemed pledge^ after the expiration of the 
time mentioned in the statute, vested in the pawnee. 
That section pre^ribes, that all goods which shall 
be pawned or pledged, shall be deemed forfdted^ and 
may be sold at the expin^ion of one whole year, 
exclusive dT the day whereon the goods and clwttels 
were so pawned as afcHesaid; and that aU goods and 
chattels so forfeited, of a certain value therein men- 
tiemed, shall be sold by public auction. Now, in order 
to give effect to the word ** forfeited,*’ the original owner 
must be taken to have absolutely lost his rig^ to the 
' goods. By 5. 19. it is enacted, ** that in case any per¬ 
son entitled to redeem goods in pledge, shall, before or 
upon the expiration of one year, from the time of 
pawning the same, give notice to the person having the 
same in pledge, not to sell the same at the end of the 
said one year, then such goods shall not be sold or dis¬ 
posed o^ until after the expiration of three calendar 
months, to be computed from the expiration of the said 
year, during which tenn the owner of the goods shall 
have liberty to redeem the same.” No«r, by the legis¬ 
lature expressly reserving to the owner the liberty to 
redeem the same upon the terms mentioned in that 
section, they must have considered tliat the owner’s 
right to redeem would have been otherwise extin¬ 
guished. 

Abbott C. J. 1 think that we cannot give to the 
word forfeited, as used in this act of parliament, the 
effect contended for by the defendant. It is argued thi^ 
its import is, that the party whose property is said to be 
forfeited, has absolutely lost all right to it. Now it is 
manifest, from the other provisions of this act of parlia- 

meiic^ 
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ment, that, after the time for redeeming the property 1822. 
pledged is expired, the whole interest is not divested _ 

Vr AtrVBE 

oat of the original owner. If it were, the sale would 

Sum* 

be entirely for the benefit of the pawnbroker; but, by 
the 20th section of the act, it is provided, ** that with 
respect to goods pawned for more than lOr., if they 
shall be sold for more than the principal money and 
profit due thereon at the time of such sal^ the overplus 
shall, by the pawnbroker, be paid on demand to the 
pawner, in case the demand shall be made within three 
years after such sole, the necessary costs and charges of 
such sale being first deducted.” The pawnbroker, there¬ 
fore^ is only to derive from the sale so much os will re¬ 
imburse him for his principal and interest, and the 
expenses the sale, and the overplus, if any, is to be 
returned to the owner. We cannot, therefore, consist¬ 
ently w'ith this provision, give to tlic word Jbrfeited, as 
used in the 17th section, the sense contended for on the 
part of the defendant. I am of opinion, that if the 
pledge be not redeemed at the expiration of a year and 
day, tlie pawnbroker has a right to expose it to sale 
os soon as he can, consistently with the provisions of the 
act; but if, at any time before tlie sale has actually taken 
place, the owner of the goods tender the prindpal and 
interest, and expenses incurred, he has a right to his 
goods, and the paambroker is not injured; for the 
power of sale is allowed him merely to secure to him 
the money whidi he has advanced, together with the 
higli rate of interest whicli the law allows to him in his 
character of pawnbrdccr. For these reasons 1 am of 
opinion, that no rule ought to be granted. 


Batley 
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Bayley J. I Mn of the same opinion. 'Fhe olgect 
of the sale is* to enable the pawnbroker to reimburse 
himself for the amount of the principal money advanced, 
and the interest due thereon. And if, before any sale 
takes place, the party pledging pays the pawnbroker his 
principal Mid interest, and expenses incurred; all the 
purposes of a safo are answered, and, consequently, the 
pawnbroker, in such a case, can have no right to sell. 
The words ** deemed forfdted and may be sold,** mean 
not Uiat the things pledged shall become the abso¬ 
lute property of the pawnbroker, but mily that they 
shall be so for forfdted as that the pawnbroker may 
take steps towards a sale. I think, tlierefore, that the 
owner having tendered to the pawnbroker all the money 
that he would be entitled to raise by sale, he had no 
right to sell, and, consequently, that the plaintlflT Is 
entitled to recover. 

Holboyd J. I think that, by the 17 th sectiem, the 
pnqierty is not to be considered forfoited to all intents 
and purposes, but <mly for the purpose of enabling a 
sale to be had, by which the pawnbrokm* may pay him- 
sdf his prindpal, and the profit which the law allows 
him to mdee in lieu of interest. Now the sale is for 
the benefit of the owner as well as of the pawnbroker, 
for, if the pr^ierty pledged sells for more than the 
prindpal and profit dlowed to the pawnbroker in lieu 
of interest, he is accountaUe to the owner* The latter, 
therefore, continues to have an interest in the pro¬ 
perty, and must have a right to redeem it, by payii^ to 
the pawnbroker all that be would be entitled to derive 
out of it by a sale. It is tru^ that by the 17 th section, 

the 
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the goods ure foriated for the purpose of sale; but lAiat 
purpose is fully answered by the pawnbroka*a being 
paid the amount of what is due to him upon the pledge. 
In this case a tender to that amount has been made to 
him, and therefore he had no right to put the owner to 
the burdensome and unnecessary expeoM a sale. I 
think, therefor^ that no rule ought to be granted. 

Best J. I am of the same opinion. Ibe l^slature 
never could have intended to use the word for^ted in 
the 17 th section of thu act, in the sense which is con* 
tended for by the defendant. That word generally 
means, the taking away all right from one person, uid 
transferring all right to another. The words are^ here, 
** that it shall be deemed forfeited, and mav be sold.** 
It is manifest, howm'cr, from the provisions of the act| 
that it is to be sold for the benefit of the person to whom 
it belongs, after securing to the pawnbroker his prind- 
pal and interest; for the latter is directed to account to 
the original owner for the overplus, if any. It is clear, 
therefore, that tlic lepslaturc did not intend wholly to 
transfer the interest of the original owner of the thing 
pawned to the pawnee; and, therefore, the word for¬ 
feited, as used in this section, cannot have the sense 
contended for. It would be absurd to hold, in this oue, 
that the pawnbroker had a right to sell, for by the sale^ 
he could be entitled to no greater benefit than he would 
have reedved by accepting the sum tendered, which was 
the full amount of the principal and interest due. I 
Uiink, therefore, that this rule ought not to be granted. 

Rule refused. 


1818. 

WAtm 

mgfdHM 

imam* 
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Mmmary S4th> 


Darwin agaiMt Lincoln and L<ock. 


^^CTION on a bond, dated 31st August, 1818, for 

morU of an 6000/., the Condition of which was set out in the dc- 

■nauity muct 

conuio the de- claration, and recited on indenture of the 23d December, 

■criptioii and 

pimafroio 1818, b^ween the defendant, ZdVico/fi, of the first part, the 

mintTi to the pliuntiirof the second part. Join Birhett, therein describ- 

ed as of Cloak-lane London, gentleman, of the third part, 

Henry Birhett of the fourtli part, by which lAruxln 

the poyiimt ^ granted to John Birkett an annuity of 200/. during the 

otateinfee liy^s of three persons therein mentioned, and the same 
ainple of wtuGh 

he waa aaaad was made chargeable upon, and issuing out of certain pre¬ 

in powewiim at 
the tune of 
gnating the 
annuity, and 
irtiich wac of 
gicatar annual 
value than the 
annuity, is a 

gmiormthin ISIS, made between the same parties, by which 

tlM tUMRIDj^ Or * * 

the plaintifl^ at the request of Lincoln, charged the same 

thercfhre in 
such ncaac no 
mensorial ia 
requiicd. 


nuses therdn described, and for better securing the an- 
nui^’, the premises were demised to Henry Birkett for a 
term of500 years, in trust to pay the annuity, if in arrear. 
The condition then recited another indenture of the 19tli 


pranises with the payment of another annuity of UK)/, 
to John Birkett, for the lives of four persons therein 
mentioned, and the life of the survivor; and for better 
securing the payment of both these annuities, the plain¬ 
tiff joined with the defendant, Lincoln, in two bonds 
and warrants of attorney to John Birkett, in the two 
several sums of 4000/. and 2000/. It then recited, that 
he jenned in thesiud grant and other securities, as surety 
only for Lincoln, and that tlie premises chargeable 
with the payment of the annuities, were the sole pro¬ 
perty of the plaintiff and as on indrtnnificatimi of the 
plaintiff against any loss by reason of his having become 

surety 
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surety, Zjock, the other d^ndant, agreed to enter 
into a joint and several bond to the plaintiff. The 
condition of the bond was then declared to be for 
the due payment of die annuities by Lincoln, and in 
case of his de&ult, Uiat both die defendants should in¬ 
demnify and save harmless the plaintiff The breach 
assigned was^ that on the 19th December, 1880, two 
quarterly payments of the annuity of 2002. became du^ 
and that on the 28d December, 1820, two quarterly pay¬ 
ments of the annuity of 1002. became due; that de¬ 
fendant, Lincoln, did not pay the same, and that the 
plaintiff thereby became liable and paid. The delmd- 
ant, IJncoln, pleaded his bankruptcy. It is unnecessary 
to state all die pleas, tnasinuch os the questions dis¬ 
cussed were fully raised by the issues taken on the third 
plea. That plea was substantially as follows: As to 
the annuity of 2002., that the memorial was defeedve in 
not stating a clause, whereby Lincoln and the plainliff 
were at Uberty to purchase die annuity upon certain 
condidons therein mentioned. And as to the annuity 
of 100/., that the memorial was defeedve in not iHating 
the addition and place of residence of the subscribing 
w'itness to the annuity deed. It appeared by the me> 
niorial which was set out in the plea, that Peter Dawns, 
one of the subscribing witnesses, was described merely as 
the clerk of Mr. Uirkett, Ueplicadon as to so much of 
the plea as related to the arrears of the annuity oi 2001., 
that that oimuity, at the time of the granUng theret^ 
was secured upon freehold premises in die condidon 
of the bond mendoned, which were then of equal or 
groHer annual value than the annuity of 8002., and of 
whicli die^plaindff tlien being one of the grantors of the 
said annuity, was then seised hi fee simple in possession. 
VoL. V. C g Uixin 


44A 

1888. 

Dabwm 

OfoSu* 

Lwosui. 
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ibis knie wai Mkert and joilked. lUpIieatfoti ac 
to ao mutib of tbe thild plea as related to the arreari of 
the arninity of lOOX. in the last breach mentioned) that 
that annuity at the time of the grant thereof, am secured 
upon certain fteehold lands in Great BritaiUf to wit. 
Upon the freehold premises in the condition of the 
bond mentioned^ which were then of equal or greater 
annual value than the said last mentioned annuity, over 
and above any other annuity, and the interest of any 
prindpal sums charged or secured thereon, of which the 
said grantors of the sud annuity then hod notice, to 
wit, of the annual value of 350/., and of which said free¬ 
hold messuage, tmement and premises, the said piaintifF 
bdng then one of the grantors of the siud last mentioned 
annuity, was then and there seized in fee simple in pos- 
aessiem. Upon this replication issue was also taken and 
joined. At the trial before AbhtOt C. at the Middle^ 
site sittings ai^ last Easter term, the jury found that 
the premises upon which the annuities were secured, 
wer e of the annual value of 800/. But that they were 
not of the annual value of 300/. On the part of the 
plaintiff, a rule nisi was obtained last Easter term, for 
entering up judgment for the pluntiff on the last issue 
non obstante veredicto, on the ground that the annuity 
act of the 53 G. 3. c. 141., did not require the odditimi 
and place of residence of the witnesses to the deed, to 
be insmted in the memorial. And on die other hand, 
n rule nim was obtuned on the part of the defendant, 
to arrest the judgment on the other itme found for the 
idaintM^ <Mi the ground that the plaintiff was alleged ill 
the jdeadingB to be the grantor of the annuity, whereas it ' 
dearty appeared from the redtal in the condition of the 
bond, that he was a mere surety, and that JUacnhi Was the 

grantcH'. 
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grvntor. The CcNirt heni^ ordered bcAh the foki to 
be brought on together; the cue wu x|oirai|pMd by 

Marryai, Gatelec and Cerfert Ibr the plaintiff. The 
first annuity having be^ granted befiire the statute 
53 6. 3. c. 141.» must be regulated by the proviiions of 
the 17 G. 3. e, 86. Now, the plaintiff ia clearly a 
grantor of the annuity within the meaning of the 8th red. 
of that statute. For be joined in the diffiirmitieeuritiei^ 
and charged hU own estate wUh the payment of the 
annuity. Secondly, the 33 G. 3. c. 141. s, 8. dow not 
require^ that the description of the witness should be set 
out in the memorial, but merdiy that it should oontain 
tlm names of all the pardcs, and of all the witnesses there* 
tOk &C. Now here the memorial does contra the names 
of the parties and witnesses. And the schednle oegh^ 
not to be so construed u to defeat the enacting olauseb 
Besides, in this case, the witness is sufficiently described 
u the clerk of Mr. BirkeU, and therefore^ might be 
found at any time^ if required. In Hadape v. Thorne {a),- 
it WM held s u fficient for- the plaintiff *s clerk, ia an affi¬ 
davit to hold to bail, to state his place of abode to be the 
office where he is employed, thoigh he dept at another 
place. Here, the witness b described in the memorial 
u the <derk of Mr. Birhetit and in the deed i^ted in 
the bond, the latter b described u of Cloak4ane» In 
BaHier v. Gosuon the Court held that it wu not 
necessaiy to insert in the memorial the descriptioKt by 
place of residence^ or otherwise^ of Uw persona for 
whose lives the annuity wu granted. 

(a) 1 Mtmk f SWw. 108, (S) 4 Ban. ^ A, tSl. 

Og8 ScarUttf 
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Duwm 

ngabut 

IdaicoLX* 


Scarlett, contrA The S3 G. S. c. l-Il. s. require* 
a memorial of the date of the deed, of the luiniet* ot all 
the parties, and of all the witnesses, Ac. to be enrolled 
in the form and to the efiect following, and then follows 
a tables shewing what the substance and form of the 
memorial is to be, and under the head of * names of wit¬ 
nesses* there is E. F. “ of.” The table, therefore, evidently 
imports, that tlie place of residence of the witness should 
be inserted, and the mode given in the table of making 
the memorial, must be considered as incorporated in the 
enacting clause. Secondly, Dartsin is not the gnmtor 
of this annuity, for he is decribed in the condition of 
the bond os a mere surety. The legislature intended 
to protect a party who borrowed his money uiton annuity 
interest, and who had no marketable estate. Here 
Lincoln the borrower had no marketable estate, and he 
therefore was the (terson intended to be protected by 
the statute. In Amhursl v. Sk-i/ntier (a). Lord E!len~ 
borough expressed his regret, that a memorial was not 
required in all cases. Besides, the Court will so con¬ 
strue this clause as to further the remedy contemplated 
by Uie legislature, and they will therefore rather enlarge 
the enacting clause than the exception. 

Abbott C. J. There is no mention of sureties in the 
act 53 G. 3. c. 1*1.; and the word grantor is only to be 
found in the excepting clause, and in the 7th sect, by which 
an alphabetical list is required to be kept of the names and 
residences of the grantors of annuities. In tlie 17 G. S. 
r. 26., the word grantor is only mentioned in the excepting 
clause. Now, there being no express words in these acts 

t 

(a)‘lSA«(,t63. 

to 
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to shew that the word ffrantor is used in a more limited 
sense, I am of opinion, that a man who makes his estate 
liable to the payment of an annuity, is a grantor of that 
annuity within the meaning of both those acts of parlia^ 
ment, and consequently that, as fiir as the annuity of 
ilOOl, was concerned, it is a case falling within the ex¬ 
ception of the annuity acts, and therefore, that no me¬ 
morial was required. I am also of opinion, that by 
using the word ** of” following E. JR, in the 53 G. S. 
r. 111., the legislature evidently intended, that the place 
of abode of the witness should be inserted. It is of 
great importance that that should he done, for otherwise 
annuity deeds might Ik* exccutiHl in the presence of wit¬ 
nesses w’holly unknown to the party, and he might after¬ 
wards have no means of finding them out for the purpose 
of obtaining their evidence as to what passed at the time of 
execution. 1 think, therefore, that the rule for arresting 
the judgment, and the rule for entering up judgment for 
the phiintifl', notwithstanding the verdict on the issue 
found for the delentlant, ought Imth to be discharged. 

Bayley J. 1 am clearly of opinion, that the de¬ 
scription of the witnesses must be inserted in the me¬ 
morial, and that the description given of the witness in 
this ineinorial, as the clerk of Mr. Hirkeft, is insufficient. 
The S3 G. 3. r. 1II. s. ‘J., docs not merely require that 
the names of the witnesses shall l>c inserted in the me¬ 
morial, but that they shall be inserted in the form and 
to the effect following, with such alterations therein as 
the nature and circumstances of the particular case 
may reasonably require; and the form is then given, 
and afttT the name of the witness the wonl ** of” 
follows. Now that word must have been intentionally 

G g .H introduced. 


^822. 

Dahwim 

agauut 

lavcoLif. 
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latroduccd, and mitBt have had some cAjeet; and I 
think the intention of the legislatnre was this, that 
the description of the wiuicss shonld be given, in 
order that the {Muty execnting the deeds might be 
dble to find the witness when required. ’Hiere may 
be many persons of the same name^ and thercfbre 
the inserting of the name done would not ihnndi 
tuflieient information. It has been said, that the de¬ 
scription here given of the witness, as the clerk of Mr. 
Bfrkettt is sufficient, because, enquiring of Mr. Bir^ 
kett, the witness may be found. Bat Mr. BirkHt may 
vdhse to give die information: whereas, if the party has 
the tnformadon which the form of the schedule im- 
fdies, he wilt be able to trace the witness. I am also 
of opinion, that it would be a forced constmetion of the 
excepting dause in eidier of dicse statutes, to hold, that 
the word ** grantor'’ must of necessity be confined to 
the person for whose use theannuity is granted. These 
acts are extreasely penal in dieir conaeqocnces, in avoid¬ 
ing the dtffirent instruments exeeuled to seenre the 
annuity, and 1 think that a surety, by making himself a 
grantor, satisfies die words of the statutes; mid if that 
be SO) we are not srarranted, in a penal statute^ in aiqr- 
ing that he fs not within its protection. Then, as 
this annnl^ was secured upon land, of which die plain¬ 
tiff waa aaiaed in foe simple, and as he concurred in 
granting the annuity, I think that be must be eonaidered 
as a grantor within the foir apirk; of the excepting 
clause. He pledges his estate fiv paymeru of the an¬ 
nuity, and he can never redeem the estate without pay¬ 
ing the whole of the money which sras paid as the con¬ 
sideration for the annuity, and if he were willing tlmt 
his estate In foe simple sbenid be t«maet tn that 

he 
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he had the power* at least* of substituting that estate* 
and of raising money upon it by way of mortgage. 
This is* therefore^ a cose in which the persons who con¬ 
curred in borrowing the money were not driven to the 
necessity of borrowing by annuity* and that being so* 
1 am of opinion* that it is within the meaning of 
the excq>tion* and* amwenpfcnUy* .that the annuity 
for ^00^ is good. Both (he rples must thejq^re be 
discharged. 


m 

DA»wnr 

Idvoow. 


J. lam fdeariy of opinion* that (he mmiaoria) 
duos not contain a suffiemn^ descriptum of the pritness* 
for the act requires* that the memorial diall be in the form 
or to the effect mentioned in the act. Now it is here 
ncitbeir in the form nor to tlic efiept there stated. The 
yrjtncss (o the deed is described merely as cleric to 
Birke$t i that is not tl»c description which the act 
requires He may be clerk for a single day, or his on- 
player may not be disposed to give the requiipd in- 
fin^mption. He may have an interest jn widiholding it. 

am therefore pf opinion (fiat (he rule cd>tained by the 
plaintiff must be dischar^id. As tp the cNher quastipu* 
1 am of opinion that the plaintiff is a grantor of the 
annuity within the 10th secljon of the act* apd that 
being so* the Judgment ought not tp be arrested. 

Both rules disdiarged. (a) 


(a^ //irfryi J. vassbicatisCliHlriiKh 
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JFVMv, 
Jwiiiy S5llu 


Beardmore f^ainst Rattenbury. 


^SSUMPSIT on several bills rtf exchange. Plea, 
imacemUm. action non accrcvit infra sex annos, and issue 
it appand ti^ thereon. At the trial, bdbre Mbolt C. J., at the Guild- 
tiiiB ipccu cm. ^udl nttings after last Michaelmas tenn, it appeared, that 


S Shfa. aiz yMis actiem had been commenced original; and, in 
order to take the case <mt of the stiUute, the plaintiff 
gave in evidence a writ of testatum special capias, issued 
um felMw, a short time before the expiration of the six years, and 
tfitory tm: returnable in Michaelmas term, 1820 , and then returned 

Hdd, tlMl Ulu 

wn MiOdait non est inventus; and, secondly, an alias testatum capias 


issued subsequently to the six years, returnable in Easier 

returnable 

>n Hilary term, was produced in evidence. The 
mnesd widria L<ml Chief Justice thought this sufficient to take the 

ttS RBm 

iiutttiweoB- case out of die statute, and thereupon the plaintiff had 
lintiuco IB * 

HUary tan a veidict. And now. 


ScarleU moved to set aside the verdict and to enter a 
nonsuit. Here there was a discontinuance, for there 
was no writ returnable in Hilary term. In Harris v. 
Wooyord (a), it is indeed laid down, that when once a 
writ is duly returned, the subsequent continuances may 
be entered at any time, and that a latitat is a good 
commencement of a suit; but that is on the ground 


HUary tarm 

BU|^bcaip- 

pUHStSBjr 


•'•) S T. jR. tin. 
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that it is the common practice of the Court to com¬ 
mence siuts by a latitat. There is no decision, however, 
that a testatum special capias is a good commencement 
of a suit, it being the ordinary practice to sue out a 
capias first. Here, too, it should have been specially 
replied. 


182 S , 

Bbabmmeb 

RATRinVBT. 


Abbott C. J. The question here is not whether the 
suit was regularly commenced within six years, but 
whether it was actually commenced within that time; 
and although, therefore, it might be irregular to sue out 
a writ of testatum special capias in the first instance, 
still it is clear that the suit was then however irregularly 
commenced. Two courses were open to the plaintifi^ if 
any objection had been taken to the regularity of his 
proceedings; one by applying to the Master of the 
Rolls for leave to sue out a prior writ, the othor by ap¬ 
plying to this court for leave to strike out the testatum 
part of the writ. The irregularity might, therefore^ 
have been cured, and the action might have pro¬ 
ceeded. A latitat, equally with a testatum special 
capias, supposes the existence of a prior writ, and yet 
that has licen hold to be a good commencement of a 
suit. If, then, this suit was properly commenced, the 
contimiaiiccs may be entered at any time; and therefore, 
the supposed discontinuance is not a ground of nonsuit. 
A s|xxial replication was not necessary ; it is necessary 
where the form of the plea states that the plaintiff did 
not file his bill within six years, because the production 
of a writ of latitat within six years, would not negative 
that fact; but here the plea states, tliat the action was 
not commenced within six years, which is negatived by 

the 



4§4 IN HILARY TRR¥ 

im. firqfiiiffCipii of Uiif Viat; and « gf^ur^ fcpliffUMW 

ww UMnrfora »|i0iciont. Tl^eiiP is» tiierefoiWf no gnmnd 
^ ti90 fpr fliaturbiog tbe present : verfiicL 

R 49 *mWT* 

R«l* icfuied. 


Wood against Veal. 


In MpM and 'jpRESPASS ioT br»ki|}g and entering a pertaii) yard 
NNd cjoie of the plaintiff in the parish of St<, John, 


thfiora/iii^' WtOmiutert aiul pulling down his fence, &c. 


^1 ***^ y , «>*cted. The defendant justified the trespass pnder a 
bi^ ben public rig^t of way. At the trial at the Westmnster 

UBOnT ICttW 

Am 1719 to sittings* #feer last Michadmat term, before Ahhott C. J.. 

18189 blit M Cnt 

backniifiog it appeared that Uie locus in quo, which was called 


been dbiogdoorstreet^ IVestminstcr, vas not a thorough- 

fe^ ^vt that, as fip^ back as living memoiy could go, 
i^'miSed^ it had been psed by all persons desirous of going there, 


iip!^iimir*iii**^ and that in U G. 3. it had been enumerated amongst 
wbkfa it ra other streets jin the act of parliament then passed fer 

cmiiocraicd 88 

on of tbe pavin^ cleaning and i^hting Uie squares, streets, &c. 
MMtfer. Afto of Westminster^ That tbe commissioners had accord* 
fegly paved and lifted it, and that watchmen had been 
iie stationed there^ &c. Sec. On the part of the pl^ntifi, 
»t appeared that in the year 1719, a lease for 99 years 


^ plaintiff’s premises, including the yard in dis- 
ro i BMiM . tbo M|t^ had been granted by the then owner of the fee; 

lufy W8V8 wdl 1 o * a • 

jintided iafiHl- ybifib having expired in 1819, the plaintiff in 1820, hav- 

insg time • A» • • • 

««• BO public jng for 24 years previously lived in the neighbourhood, 

right of mmy, 

inoHiMicb m thoiyUPiM jfe W MkaUaBSo gis piibltc bjr tbe Irnutt for pp yean, nor by 
any en^ eieept IM owbot or the ftc. Quere, wbeOtor Ibero cm bo o publle bigiiuwjr 
which M nol • tlwwagMKiK 


rracted 
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Mvcted the iinee in quccUen. The Lord (%ief Jaslj«e 
left it to the jury to My, whether they thouf^t there bud 
been any dedication to the public previously to 1719, 
telUng them, that in that case they ought to find for 
the defendant; but if not, then he told them, that there 
could be no dedication to the public, eatcept by tlic 
efwner of the fee; and that the permission fay the 
tenants for 99 years arould not bind the landlord; fuid 
that the ctrcufnstaoce of the lease for 09 years, which 
had been proved, explainad, in a great degree, the use 
hy the public, as not being referable to a dedication 
by the landlord. Under this direction, the jury found 
a verdict for the plaintUC And now, 

Ountt^ moved for a new trial. In this case the jury 
ought to have been directed to presume a dedication to 
the public. Here, as fer hack as living memory could 
go, the public had used this place, which having been 
originally called Unsey4ane, had subsequently acquired 
the name of Little AbingAm>-streei^ and had baen so 
named in a public act of parliament for lighting and 
paving H'atmumter. Under dib act it had been lighted 
and paved, so that diis ease is stronger than that of 
Mea V. Uayd (e), where the lighting only was held to 
be strong evidence of a public way. As to its being 
not a thoroughfare, that is not important; for Xxird 
XemfOH, in tlm Bagjby Ckariiy v. Merryvoeather (6% held 
that that circumstance could make no diffmenoe. In 
Rea V. Barr (c). Lord EUenboroi^A decided that the 
reversioner having knowledge of the use by the public, 
was bound by it. Now, in this cas^ the present plain- 
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tiff had, for 24 years, lived in the neighbourhood, and 
must have known of the public use of this street. 

Abbott C. J. I have great difficulty in conceiving 
that there can be a public highway which is not a tho¬ 
roughfare, because the public at large cannot w’ell be 
in the use of it. In this case, however, I left it to the 
juiy to consider, whether there had liccn a dedication to 
the public, telling them that a highway might exist 
although it was not a thoroughfare. Nothing done by 
the lessee without the consent of the owner of the fee 
would give the right of way to the public. Here, as 
the land was demised by the lease of \7l% w’hich 
expired in 181S, it seems to me, that the proper 
question to consider w'as, whether there had lx?en a 
dedication to the public before 17Iff, or, subsequently 
to that period, with the consent of the owner of the 
fee. I am still of opinion that the case w'as presented 
properly to the consideration of the jury, and 1 think 
they have found a right verdict. 

Bayley J. It is not necessary to dcciiic upon the 
present occasion, whether there can be a highway which 
is not a thoroughfare. For the point in this case is, 
whether, supposing that to be so, there has been a 
dedication of this way to the public. Now, in order to 
give the public that right, it must be done with the con¬ 
sent of the owner of the fee; for w’here it is given by 
an individual having a limited right, it can only continue 
for a limited pcriwl. Here, upon the evidence, it ap¬ 
pears tliat the ptu'missioti was given, if at all, by the 
lessee for years. 1 think, therefore, that the case 


was 
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was pro{)criy left to the jury, and that they have found 
a proper verdict. 

Holrovu J. 1 am of the same opinion. The 
opinion of Lord Krnmn in the Jiugbji/ Charitif v. Merry- 
weather, is somewhat shaken by the observations of Lord 
C. J. Mansfield in Woudifcr v, Hadden, {a) But it is 
not nccc*ssary to determine that question here, for this 
case has been detcrmincKl upon principles which assume 
the case of the liugby Charity v. Merryvseather to be 
good law. 
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Best J. 1 am quite satisfied with the verdict which 
the jury have found in this case, and with the manner 
in which the question was left to them. No man has a 
greater res{>cct for the learned judge who decided the 
case of the Ihtgby Charity v. M^Trya'cather than I have, 
but 1 think that that decision was a departure from 
principles usually received in the law. If a road be for 
the accommodation of particular persons only, it is not 
a public road, and, therefore, I can see no reason why 
the inhabitants in a street which is not a thoroughfare 
should not put up a fence at the end of it and exclude 
the public. It is not, however, necessary to decide that 
question in this case, because, independently of it, the 
plaintiff' was entitled to tlie verdict. 

Rule refused. 
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Doe on the Demise of Spencer against Ci.ark. 


A tealMor de- 
vntd a copyhold 
t to hi* 
wift Ibr life, 
mnaiiider to 
Id* tan, and die 
bars vS bis 
body, and there 
was no custoin 
in the manor to 
entail copy* 
bidds; the son 
ninrii^ his 
mother, and 
had i«ue, and 
baring become 
famiknipt, be 
diMberaread. 
mittanoe, and 
before any bar* 
gain and sale 
sras esecoted 
\)j the commis* 
t of this 
esiaie: Held, 
that he took a 
ice simple con¬ 
ditional at com¬ 
mon law, and 
that the enm- 


migbt execute 
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estate after hh 
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15. «. 17. 


yrJECTMENT to recover a copyhold meniMiffl^ 
divided into tenements with their ai^uitenanceSf 
situate at M^wd^ in the county of Si^Uk, Hie 
cause was tried at the last Spring assizes for that oountys 
before Chakam when a verdict was found for the 
lessor of the plaintifi^ subject to the opinion of this 
Court upon the following case. The grandfather cS the 
lessor of the plaintiff being seised in fccs accordii^ to 
the custom of the manor of the rectory of Melfordt oC 
the estate for which this action was broughts and having 
duly surrendered the same to the use of his will, devised 
as follows: ** First, 1 give and devise unto my wifi^ 
all my freehold and customary, or copyhold messuages 
or tenements, with the outliouses, &c. the (X^yhold 
being surrendered to the use of my will, situate in iUtrf* 
Jard, and now in the several occupations of myself and 
mlmrs: to hold the same to her for the term of her 
natural lifcb and from and after the decease of my wifo^ 
then 1 give and devise unto Paid Spencer^ my son, all 
that inessuage and tenement, with the mithouses, &c. 
now in my own occupation; to hold the same to him, 
and the heirs of his body lawfully to be begotten for 
ever. But in case my son shall die without imue, or 
shall n<R survive his mother; then 1 devise all the said 


last mentioned premises with the appurtemmees unto 
my two daughters, Mice and Sarahs to hold the same 
to them and their hdrs, as tmiants in common; and not 
as jmnt tenants. The testator, shortly after nuddng his 

will. 
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will, died, And his wife Jane Spencer, was, on the SOth 
Naoember, 178S, admitted under the will to the copy¬ 
hold premises so devised to her for lifi^ &c. In 1802, 
she died, leaving Pmd Spencer her son hvin^ who died 
on the 19th April, IdOS, withcnit having been admitted 
to the prembes devised to him under the will of his 
fether. Paul Spencer left fViUiam Spencer, the lessor of 
the plaintifl^ the only son of his body him surviving, 
(then a minor,) who was admitted to the premises in 
question, at a special court held the 6lh day of June, 
ISOS. On the 13th December, 1793, a ccmimission of 
bankruptcy issued against Patd Spencer, the fiuiher of 
the lessor of the plaintiff^ upon which be was found and 
declared a luinkrupt. On the 2d December, 1802, the 
assignees contracted for the sale of the premises in ques- 
ton, and on the 26th September, 1805, the commisMoners 
under the commission against Patd Spenca-, together 
with the assignees, conveyed the premises in question, 
by baigain and sale inrolled, to the defendant in fee for 
a valuable consideration. And im the Sd Jidp fid- 
lowing, the defendant was admitted in the Manor 
Court under the bargain and sale. The question for 
the opinion of the Court was, whether any, and what 
interest passed by the bargain and sale ex«:uted after 
the death of the bankrupt to tlie deCmdonU 


1882 . 
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Storkt, for the lessor of the plaintiff. The effect of 
this will was to give to the bankrupt an estate toil, 
sufqxMing that the land had been freehold; but as it 
was Gopyhedd, and no custom is found to exist within 
the manor for entailing it is only on estate upon con¬ 
dition : such an estate, however, is within the meaning 
and policy tff 21 Jac, 1. c. 19. «. 12. Then if so, the 

question 
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question whether the provision of 1 2. e, 19, 

s. 17. can be Applied to a subsequent act of imrlhi- 
meiit. 'Hiat point has never been decided. In Parker 
V. JBleeke (<z), the bankrupt died after the bargain and 
sale^ and before the admittancet and all tlmt the Court 
decided was, that upon admittance the bargunee had 
the estate in him by relation, from the time of the 
bargain and sale. So in Beck dent. Hawkins v. Welsh (£}, 
it is quite clear, although not so expressly stated, that 
the bargain and sale must have been executed previ¬ 
ously to the death of the bankrupt. There is, there¬ 
fore, no case in which it has yet been held, that the 
2J Jac. 1. c. 19. s. 12. can be coupled witli 1 Jac. 1. 
c. 15. 5. 17.; and upon principle it ought not, for it 
would be a strong construction, and its consequences 
would go to deprive the issue in tail of their rights, afler 
they had become vcstcfl by the death of tlie tenant in 
tail; and besides, copyholds arc not mentioned at all in 
1 Jac. 1. c. 15. s. 17. Here, too, the bankrupt dktl 
without being admitted. Va mti v. Vertion. (r) 


Cooper^ Gontni. In Criip v. Pratt {d) it was held, that 
copyholds were within the purview of all the statutes of 
bankruptcy, viz. 13 iS/tz., 1 Jac. 1., and 21 Jac. 1.; 
and it was there added, that those statutes ought to be 
construed liberally, to make as strong provision as 
they may against the bankrupt If so, it may sdely be 
contended, that the provision of 1 Jac. 1. c. 15. s. 17. 
may be construed with 21 Jac. 1. c, 19. s. 12., and then 
there is no doubt in this case. But it is not necessaiy 


(«) CVw. Cnr. 568. 
(«) 7 E»a, a 
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to contend tliis. For the estate of the bankrupt under 
the will being a fee simple conditional at common law, 
and the condition being fulfilled, his estate might have 
been conveyed away during his life without the assistance 
of SI Jhc. 1. c. IP. t. IS. under the 13 El, c. 7. s. 11., 
and then there can be no doubt tliat 1 Jac, 1. c. IS. 
1 .17. applies to the case. As to the want of admittance 
of the bankrupt, it is unimportant. For the admittance 
of the tenant for life was, for thu purpose an admit¬ 
tance of him in remainder. 
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Abbott C. J. 1 am of opinion, that the eficct of the 
will stated in the case, was to give to the bankrupt a 
fee simple conditional, the condition beings thi^ the 
estate was to become absolute on his having issue and 
surviving his mother. Both these events happened, and, 
thercfi>re, the fee simple conditional vmted in him, his 
mother having been also admitted, in pursuance of the 
will, to the copyhold property. tlicrefore^ under 

these circumstances, had a good title against all tlie world, 
and the commissioners of bankrupts might clearly have 
sold the estate during his lifetime, pursuant to the pro¬ 
visions of 13 £/ts. r. 7. r. 11. Here, however, his death 
intervened before the contract which had been made 
during his lifetime had been completed. The statute 
1 Jac. 1. c. 15. r. 17. provides, that the death of the bank¬ 
rupt shall not prevent the commissioners from dealing 
with his estate. Few it owets, that if the bankrupt die 
before the commissioners shall distribute his goods, lands, 
and debts, they may still proceed in executiem, in and 
upon the said commissiem, for and concerning his goods, 
lands, tenements, hereditammits and debts, in such sort 
as they might have done if he were living. But it is 
V. H h said. 
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said, tliat copyholds are not within this clause. With* 
out any authority on the subject, I should have been of 
opinion, that the word land there found would apply 
to every species of land mentioned in the 13 JSliz. c. 7., 
whether copyhold or freehold. It was, however, de* 
cided, in the ease of Crisp v. Pratt, that cop 3 ’holds were 
within the statute 1 Jac. r. 15. lliat is an authority 
expressly in point. Taking therefore, the whole ease 
together, it seems to me perfectly clear, that the deed 
of bargain and sale executed by the coinniissioners 
operated to defeat the estate, which would otherwise 
have vested in the lessor of the plaintiff^ under his 
grandfiither’s will. 

BATI.EY J. It is not necessary to determine in this 
case, whether on estate tail could be divested, after the 
death of the bankrupt, by a bargain and sale cxecuteil 
by the cennmissioners; for this being a copyhold estate, 
and there being no custom stated to exist w’ithin the 
manor for entailing copyhold, the estate taken by the 
bankrupt was a fee simple conditional at common 
law. Then, this being an estate in fee simple con¬ 
ditional at common law, as soon as the bankrupt bad 
issuer he bad the same power over the property as if he 
had been seized of it in foe simple absolute. Now, under 
the statute of Elizabeth, the commissioners had full 
power to dispose of land so held by the bankrupt, and 
during his life thc^ might have done so by a common con¬ 
veyance. In such cases, after the death of the bankrupt, 
the same power was ^cn to them by the statute 1 Jac. 1. 
e. IS. s. 17. The object of tlie statute if 1 .for. 1. r. 19. 
s. IS. was dKforcnt. Previously to that act, the commis- 
Hooers bad no power to compel the bankrupt to bar bis 
isioe by a recovery; and therefore, it was not in their 

power 
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|Kiwcr to make a valid conveyance of entailed property 
belonging to the bankrupt. The legislature thought this 
unjust, and therefore enacted, that the commissionen 
might dispose of such property by deed indented and 
enrolled. But bcibre that statute, the commissioners 
had full power to dispose of an estate in lee simple con¬ 
ditional. It is said, that tlierc w’as not any admittance of 
the bankrupt; but the admittance of the tenant for life 
was sufficient. The lord of the manor indeed might have 
compelled him to be admitted to secure his fine. But 
as far ns strangers were concerned, he was a complete 
tenant lieforc that time. Besides, if that objection were 
well founded, it would put an end to the plaintiflT’s title 
also. Upon the whole, 1 am of opinion, that the de¬ 
fendant is entitled to our judgment. 
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UoLROYD J. I am of opinion, that the estate passed 
by the bargain and sale, notwithstanding the previous 
death of the bankrupt. It is established by many cases, 
that the admittance of the tenant for life is a sufficient 
admittance of those in remainder, although not such as 
to bar the lord of the manor of his fine. That being ao^ 
the question is, as to the nature of the estate taken under 
the will. If that was a fee simple conditional, there is an 
end of the case. But as no custom is found for entailing 
copyholds in the manor, the estate taken by the bank¬ 
rupt was a fee simple conditional, and therefore, might, 
during the life of the bankrupt, have bemi conveyed 1^ 
the commissiuners under the provisions of the 1S EKz, 
r. 7. s. t !• The clause, therefore, in the 1 Jac, 1. r. 15. 
seems to me to apply to the present case. Tlie 
21 Jar. 1. r. 12. s. 12. docs not aiiply to it. That act 
only empowered the commissioners to bar the issue, where 

H h 2 the 
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the bankrupt could have done so by suffering a recovery. 
It is not necessary in the present case to determine 
what would be the effect of a bargain and sale executed 
by the commissioners after the death of the bankrupt 
in a case where, during his life, he had been seized of 
an estate taiL 


Best J. concurred. 


Judgment for the defendant. 


Twwajr. Doe on the demise of Elizabeth Liversage 

January tm. OgoinSt VaUGHAN UOd WaLKER. 


WbCKSCM* 
tator bcqumdi* 
ed a burgage 
tenement to hit 
nephew, J. 
for life, and 
ftom and after 
bis decease, to 
all and every 
the child aim 
diUdren of J. 

X. laarfully be. 
gotten, or to be 
begotten, 
whether sons or 
daughters, 
the. if more 
than one, to 
take, as tenants 
in common, in 
equal shares and 
proportions; 
aitd for want of 
•uch imue. to 
his own right 
heirs for ever: 
Held, that un¬ 
der this devise, 
J. X. took only 
an easte for 
life, and that 
after bis death, 
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y^JECTMENT for a messuage and premUes called 
the Golden Lion. Jnn^ situate at Nrjxaslle-tinder- 
Line^ in the county of Stafford. At the trial before 
Park J. at the last Lrent assizes fur the county of Stafford^ 
a verdict was found for the lessor of the jdaintiff, sub¬ 
ject to the opinion of the Court on the following case. 
Thomas Liversage being seised in fee of the premises in 
question, on the 6th December, 1788, matle his will, by 
terhich he devised a burgage tenement in Xevxast/e- 
under-Line, to his brother Joseph Liversage fur life, and 
then he devised as follow’s: ** 1 give and devise all that 
messuage, tenement or dwelling-house, standing, and 
being in Ketocastle-under-Line aforesaid, now in the 
holding of John Harrison, with the brewliousc, &c. 
unto my brother, Joseph Liversage, and his assigns, for 
and duijng the term of his natural life, desiring him to 
be kind to his and my sister. Maty Salmon and from 
and after his decease, I devise the said messuage, bur¬ 
gage tenement, or dwelling-house, with their appur¬ 
tenants, 
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tenants, so before given «id devised by me, to my said 
brother Joseph for life, unto nephtm John lAversage 
and his assigns, for and during the term of. his natural 
life, and from and after his decease, unto aU, and every 
the child and children of the said John Lioersage, lanfuUy 
begtdien, or to be begotten, whether urns or daughters, 
if mare than one, to take as tenants in common, in 
equal shares and proportions, and for want of such issue, 
to my own right heirs for ever. And I devise unto my 
said nephew, John Liversage, his heirs and assigns for 
ever, all that dwelling-house with the appurtenances, 
now in the tenure of Thomas Stretch, Also, I devise 
unto my nephew, JRo6rr^jLttvrsage, and his assigns, for and 
during the term of his natural life, all that my messuage, 
burgage tenement or dwelling>house^ in Newcastle-under- 
Line, now in my holding, with the brewhouse^ See, 
And from and immediately after his decease, I devise 
the same messuage, burgage tenement or dwelUng-houst^ 
with the rights and appurtenances to the same be¬ 
longing, unto all and every the child or children of the 
said Robert Liversage, lawfully begotten, whether sons 
or daughters, they, if more than one, to take as tenants 
in common, in equal shares and proportions, and for 
want of such issue, to my own right heirs for ever. And 
I devise all that one day-work, or reputed day-work 
of copyhold land, lying and being near Newcastle afore¬ 
said, in a certain common or town field, called the 
Sttdtbs, unto my said nephew, Robert Lioersage, his heirs 
and assigns for ever.” There were several other de¬ 
vises of personal and real property in the wilL The 
testator died 27th June, 1797, seiseti of the premises in 
question, without altering or revoking his will. Joseph 
Liversage died in the life-time of the testator, on the 
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1822. 29th June, 1791. At the time of the testator’s decease, 
^ Robert Liversage was his heir at law, being the eldest son 

ItfamsASB of Josrpht the testator’s brother. On the 1st March, 
VAmifiAx. 179S, Robert Liversage made his will, duly executed and 
attested, and devised all his real estate in possession, re¬ 
version or remainder, to Elizabeth Liversage, the lessor 
of the plaintifij for lift', with remainders over. lUAert 
Lh'crsagc d\cd 6th Eebnuzrp, 1799, without altering or-re¬ 
voking his will. ,FohH Liversage entered into |Hisscssioii 
of the premises devised to him by the will of Thomas 
Liversage, and died in 1800, leaving two daughters, 
Jbm and EHzabcih, him surviving. Ann, the eldest 
daughter, married the defendant, Joseph Vaughan, and 
is still living. LUhahetk, the youngest daughter, married, 
but dietl a minor on the 2Gth Julp, 18 i leaving her 
husband and one child her surviving; this child died in 
about a fortnight after. U|xm her death, the defendant, 
Vaughan, and his wife, took possession of the whole of 
the premises devised to John Lhersage, afid .'ifterwards 
by deed of feofiVnent, bearing date 1.1th lieremfnrr, 1 »l 4, 
and fine with proclamations of Ililanf term, 1 1 .*>, con- 
vev’cd the premises to one Richard Richardson in fet*, to 
such uses os Joseph Vaughan shouiil by deetl or will ap¬ 
point : and in default thereof to Joseph Vaughan for 
life, afterwards to the use of Alexander OliiHfr and his 
heirs, during the life of Vaughan, in trust fur Vaughan 
and his assigns: remainder to the use of Vaughan, 
And his heirs and assigns fur ever. And nfterwartls, by 
deeds of lease and reltnsse, datc<1 l.1t!i ami 14th Felnuarp, 
1815, the release made between Joseph Vaughan and 
his wife of the one part, and Walker of the other 
part, Joseph Vaughan, under the power contained in 
the deed of feollinciit, as a security by way of mortgage, 

conveyed 
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conveyed the preinUes to John WaUeer in fee, subject to 
redemption on payment, &c., and a recovery was steered 
of the premises in Michaelmas term, 1S15, to die use of 
John IVaU'cr^ for the better securing the money advanced. 
The defendant, IValkert was in the receipt of the 
rents and profits of the premises under the above con¬ 
veyance. In HiUtrif term, ISlii, Vaughan and his wife 
levied a fine, sur cunuzance de droit come ceo, of the 
premises, the last proclamation on which took place 
in Michaelmas term, The declaration in eject¬ 

ment was delivered on the l!)th January^ J82I, and 
before the day of the demise laid in the declaration, and 
within the time limited by law, the lessor of the plaintiff 
duly made an entry on the premises to avoid the fine. 
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Campbcllt for the lessors of the plaintiff. Under this 
devise, John Uversage took only an estate for life, and 
after his death, his children took as tenants in common 
for life. I'here is here no general intent to be found, 
by which the particular intent in this clause of the will 
is to be overruled. The devise in this ease is to John 
Uversage for life, and from and after his decease, to all 
and c\'ery the child and children of John Uversage^ 
lawfully begotten or to be begotten, whether sons or 
daughters. Now it is clear, that by this only the im¬ 
mediate issue of .7. Uversage were meant, and not 
generally the race to descend from him. In WiUts 
ease (a), land was devised in remainder and 

his wife, and after their decease to their children; and 
it was held, that the children took only an estate for life 
in remainder. And Got^vyn v. Goodayn (6) is to the 
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same effect. Tlie wwds ** child or diildren" are there* 
fore here words of purchase and not of limitation, and 
th^ are fiirtho* qualified by the words which follow, 
** they, if more than one^ to take as tenants in common, 
in equal shares and prcqiortions ;** which words were 
mudi relied on in Doe v. Jessott. (a) And though that 
case has since been overruled in the House of Lords, it 
was on another ground, viz. that there the first devise 
bring in terms an estate tail, could not be cut down 
by these subsequent words to an estate for life. But 
her^ the prienr words are such as of themsrives would 
only give an estate for lif^ and the constructimi is 
therefore fortified fay the subsequoit clause. Then 
come the words on which the other ude rdy, ** and for 
want of such issue.” But, ** such issue” must be words 
of refarence to what has preceded, viz. child or diildrai. 
The clause is thmrefiwe tantamount to, *<and for want of 
Burii child or children,” which mre manifestly not sufficient 
to create an estate tail by implication. Hty v. Dord 
Coventry {b) and Dfster v. Eart Romney (c), are au« 
tborities on this point. Then, if only an estate for lifo 
was devised by the will, it is quite dear that there has 
been a forfeiture of the estate by the fine which has 
been leried. Cbm. tit. Forfeitvre A, 


Puller^ oontrA It may be admitted, that if an estate 
for life only passed by the will to the children of Jokn 
Uoenaget there was a forfeiture; but herc^ the question 
toms on the intention of the testator, to be collected 
from the whde will. This was a devise of a burgage 
tenement, and it can hardly be supposed thmUie testator. 
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who in the same will had devised another burgage tene¬ 
ment, in the same way, to Bobert Ldversage, the heir at 
law, could have intended, if John Uversage should die^ 
leaving a large fiunily, then, that on the death of each 
child, a proportionate part of this tenement should go 
over to the heir at law, who was already provided for. 
Here the devise was to persons not in esse at the time c€ 
the will; and, under such circumstances, the word chil¬ 
dren has, in many cases, been hdd to be co-extensive 
with issuer and to include remote dracxndante. CotA v. 
Cook {a) and Wil^t case are authorities for this. In 
King v. M^ng{b) several cases are cited, to shew, that 
the words ** children” and ** issue” have been some¬ 
times construed to create an estate tul. In Moore, S97., 
devise by A- to his son for lifo^ and after his decease to 
the men-children of his body, was held to be an estate 
tail; and the certificate of Ashhura and BtdUr J., in 
Griffith V. Harrison (c), and the coses of Sea/e v. Bar¬ 
ker (d). Doev. fVdtber (e) are authorities to shew, that the 
word children,” in a will, may include grandchildren, 
and even more remote descendants. Here, too, there are 
the words ** for want of such usue.” In Doe v. Meason, 
cited in Doe v. Holmes {f), Bs/der C. J. laid it down, 
that in a will, the word ** issue” operates as eflfectually 
to make an estate tail, os the words ** heirs of the body” 
do in a deed; and the observations of Lamrenee J., in 
Watson V. Foxon (g) and Pierson v. Vickers (4), are to the 
same efl^t. No case can be found, where, whmi the 


(a) 9 Kenwn, 545. 
(c) 4 r. Jt. 737. 

(«) \ 713. 

(f) 8 EtMt 51, 


(») 1 Ventr. SS5. 

(5) 9J5m. ^ Pfa.Aes. 
if) 3 ribsM, HAS. 
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Horn dem. 


ldJ2. word children, in a devise, under such circumstances, is 
followed by the word issue, it has not been held su(fi> 
cient to pass an estate tail. As to the words ** sons 
VAwaHAK. and daughters,’' they can make no diflerence; they 
only mean, that an estate in tail general, and not in tail 
special, should pass to the devisees. Taking, therefore, 
the whole of this devise together, the subscc|ucnt words 
** for want of such issue,” slicw^ either that the words 
child or children'’ are to be taken as words of limit¬ 
ation, and then Ju/iit Liversage would take an estate 
tail, or that they give to him an estate Air life, and a re¬ 
mainder in tail to hi> children. It is true, that, accortl- 
ing to this construction, the words ** to take us tenants 
in common, in cc|ual shares and proportions,” must be 
rejected. But in Pivrson v. J’irkersj the words as 
tenants in iNimraon” were rejected, as being inconsistent 
with the general intent of the will; and so in Doe v. 
Applin (o), the words, “ and amongst” were rejected 
for the same reason; and Doc v. Smith {b) and Doe v. 
Cooper and Dw \. Jesson^ in the Mouse of Lords, 
are to the same effect. Hero, therefore, in order to 
carry the general intent into effect, the will must be 
read thus: ** To John Diversage for life; and from and 
after his decease, to all and every the child and children 
of John ZaxxrsagCf whether sons or daugliters, and for 
want of such issue, then over.” If so, it Adis %'ery 
nearly within the words of Hodges v. Middleton (</), 
which is, hardly distinguishable from this case. There 
there was a devise to R. for life, and at her death, to 
her children; and in ease of failui^e of children, then 
over; and the Court held, that either B, hod an CHtate 


(a) 4 T. K. as. 
(c) I Mmt, 8S9. 


(b) 7 T, R. SS4- 
(<f) JDwg. 431. 


tail 
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tail nr itn ngtiitc Inr lift*) with remainder in tail to her 
children. Isither, tlicrefore, in this case, JtJin Uversage 
took an estate tail or an estate (or life, remainder in 
tail to his children. In cither event, there lias been no 
forfeiture, and the defendant is entitled to the judgmeitt 
of the Court. 

Akiioti' C. J. I ain of opinion, that a life estate 
only passed niuier the will to the daughters of the tes* 
tator’s nephew, Johu JLiversage. It is very probable that 
the testator, like many other persons unacquainted with 
the law, may h.ave thought that a real estate in fee simple 
would pass b\’ the same words as would be sufficient to 
pass the absolute interest in a case of {Personal property ; 
but in this he laboured under a mistake. In this w'iil 
there arc no words to bo found, either connected with 
the persons intended to b^ke, or with the thing dc%'ised, 
so as to shew the <|uantum of interest intended to be 
given. In tl:o case oi Hodges v. Middlctotif the testator, 
by h is will, bc(]iic.nthed ** nil his real estate in the parish 
of Barking** which shewed the quantum of interest in¬ 
tended to pa»s under the will; but in this will there are 
no such words; nor arc there any words applied to the 
persons, the objects of his bounty, to shew that they 
were to take an estate of inheritance, as would be the 
case if the words heirs of the body” or ** issue” had. 
been used. 'J'he expressions in the w'ill are ** all and 
every the child and children of the said John Lirersagr, 
lawfully begotten or to be begotten, whether sons or 
daughters., they, if more than one, to take as tenants in 
common, in equal shares and proportions.” 1 cannot 
say, that under these words, the testator meant to in¬ 
clude gr^dchildrei), or more remote flescendants. Then 
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there follow the words, ** and for want of such issue, to 
my own right heirs but these words will not enlarge 
the estate previously given; for it appears, from the au> 
thority of Ma^ v. Ijcnd Cooentty, and the other cases 
citetl, that the words ** such issue,’’ must refer to the 
previous words, <* child or children.” If, indeed, the 
word ** such” had been omitted, it might have been 
contended, that, by implication, an estate tail passed 
under the will. I am, therefore, of opinion, that in this 
case^ the pljuntiff is entitled to judgment. 

Holhoyo J. (a) I am of opinion that by this will, 
J. Lrversage took an estate for life, and that his children 
took only estates for life, as tenants in common. This is 
very distinguishable from those cases, where the words 
of the original limitation were sufficient of themselves to 
carry an estate tail, and where the onl^* question was, 
whether they could be controulcd by the subsequent words 
of the will. There it bus been held, that the general in¬ 
tention could nut be carried into effect, without giving to 
those words their ordinary sigtiihcation; and for that 
reason, the Court have rejected the other words, wtiich 
were inconsistent with it. But here, there are no such 
words to be found, unless the words ** child and children” 
are to be considered as nomcn collectivum. It may be 
admitted, that a devise to a man and his children may, 
in some cases, give an estate tail, if it can lx; collected 
that such was the intention of the testator. But it is 
clear, in this will, that the testator did not use the words 
<* child or children” in that sense, fur he spc'oks of them 
as sons and daughters, which shews that he only con¬ 
templated the immediate descendants of «/. Uversage «■ 


fa\ Baidfs J. had kft Ihv COOIt. 
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and he gives them an estate as tenants in common. Nor 
do tlic words ** for wont of such issue,” carry the 
matter further; for they only refer to the words “ child 
or children.” I think, therefore, that neither expressly 
nor by implication, did an estate tail pass by this will. 

Bert J. 1 am clearly of opinion, that under this 
will, J. L.ivcrsagc and his children took only estates for 
life. It is true, that in some eases, the word children 
may be taken as equivalent to the word issue; and it 
was so received in isealr v. Barter. But in that case, it 
seems to me that Lord Alraulc^ gives the key to the de¬ 
termination of the present case. There, the testator 
had bequeathed all his lands and estates to his son John 
and his children, lawfully to be begotten; and Lord 
Alvanlei/t in giving judgment, stiy.', ** Now, we are of 
opinion, upon all the authorities, that the words chil¬ 
dren lawfully to be begotten, in this case arc not to be 
considered :i<>- '.\'(.>rds of purchase, but that the intention 
of the testator was to give his estate to his son, and the 
issue of his body generally.” In this case, howe%'cr, it 
is clear that the words child or children” are not to 
be taken as words of limitation, but ns woi’ds of pur¬ 
chase : for, by the will, they are to take, as tenants in 
common, in ei{unl shares and proportions. 'I'he word 
diildren, as it seems to me, thcrefl>re, was intended by 
the testator to be confined to the immediate descendants 
of John jLhvrsagr. If so, the case of Hay v. Jjord 
Coventry is in point, and shews that the words ** such 
issue” must be confined to the previous words, ** child 
or children,” and cannot carry the case further. 1 am 
therefore of opinion, that the plaintiff is entitled to our 
judgment. 
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Judgment for tlie plaintiff. 
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JiaHnaty 991k. 


Cox and Others against Tkoy. 


having upoH a bill of cxcliaiigp for 93F/.1 

mitten dated 20th Man, 1920, drawn bv Stephen and James 

with *c intvn- Riichf Upon the defendant and V. T. JtobartSf itince de- 
u«>n of accept* ' 

ing a bill, after- ceased, bv the names and firm of Messrs, ff”. T. Robarts 

warJi changes * 

hisininii, and and Co. IjovdoHj payable 61 days after si>;Iit to Michael 
communicated Mwplni^ and imloi*scd by him to the plaiiitifis, and 
w Se bdM e- alleged to have been acccptetl by the defendant and IV, 
him!*au!t^tM Tiemty Roberts^ payable at Messrs. Robarts, Curtis and 
• Co. The first count stated these facts, and a present- 
u not bound aa ment for pavment when due, and rcfus:il to pav at 
Messrs. Robarts, Curtis, and Co. The second count 
was on a general acceptance; and the third was s{) 0 cial, 
stating that the bill was delivered to the tlefendant and 
fV. T. Robarts, to determine, v. ithin a reasonabl" lime, 
whether or not (hey wonld accept the >aine; and that 
they promiiicd to take due care of the same, and return 
(he same without defacing or spoiling it, which they 
did not do, but returned the same; bill in a defaced and 
injured state. The declaration also contained the 
usual money counts. Plea, general issue. The cause 
was tried at the sittings after Trinity term 1921, before 
Abbott C. J. when a verdict was found for the plaintiffs, 
subject to the following cose. It was admitted on the 
trial, that the bill of exchange mcntionetl in the declar¬ 
ation was drawn by Messrs. 7'. and J. Uoch on the de¬ 
fendant and fV, T. Robarts, since deceased, as stated in 
the declaration, and that the same was duly hulorsed to 
the plaintiffs by the payee. l*he plaintiffs in Umdom 

received 
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received the bill from Corh on the 24th 1820; 1822. 

anil on the same clay their clerk, by their directions, . . 

left it for acceptance at the defendant’s counting-house 
in Old Broad^street, Londotit in the usual way. He T»ot. 
did not call for it until Saturday the 27th upon 

which day one of the defendant’s clerks delivered back 
the bill of exchange to him without any observations 
being made at the time. Tiic words 21 May, 1820, 
at Messrs. Robarts, Curfis and Co., IV. T. Itobarts and 
Co.” were written upon the bill by the defendant, or 
some one autliorised bv him, whilst the same was in 
his custody; and the jury found by their verdict that 
the dciendant and the said W. T. Bobaris did accept 
the bill of exchange; but at the time the clerk re¬ 
delivered the bill of exchange to the clerk of the plain¬ 
tiffs, the words 21th May, 1820, at Messrs. Bobaris, 

Curl is and Co., IV. T. Bobaris and Co.” were inketl 
and written over, so as with great difliculty to be de- 
cyphered. The defendant did not oiler any evidence 
to account for the obliteration of the acceptance. The 
bill itself was not obliterated, or any part of it ren¬ 
dered illegible. 

Chitty for the plaintiff. In this case the acceptance, 
when once made, could not be revoked by the defendant. 

It is so Laid down in Marius, p. 83. although that is 
only a loose dictum. But in Malloy, book 2. c. 10. s. 28. 
it is said, that when a party has once subscribed, he can¬ 
not afterwards blot out his name And the Hamburgh 
ordinance lays it down in general terms, that an accep¬ 
tance once made cannot be rcvokefl. Trimmer v. Oddy, 
cited in Beniinck v. Dorriai (a), is an authority in point. 

(«) C East, 200. ChiMff vit SSit, leo, & C. 

There 
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There Lord Ket^it was (pinion, that if a drawee 
de&oe die bill, that makes him liable as acceptor; and 
in Tlkomton v. Diet (a) this point aras expressly ruled 
by Lord Ellenboi-augh, It seems also to have been con* 
sidered as the law in Bcntinck t. Dorricn, and in Fer~ 
nandnf v. Gfynn. (d) And it is treated as the law of 
France at the present day by Pardessust a modern 
writer, (r) In Adams t. Undsclt (d), the defendant was 
held to be bound bi* the plaintifT’s acceptance of the 
cemtract, although not communicated to him. Here 
the jury have found that there was once an luxeptance 
by the defendants, and that being so, they had no right 
afterwards to revoke it. 


Denman contra was stopped by the Court. 

Abbott C. J. I am of opinion, that, in this case, the 
defendant is entitled to judgment. It is true, that the 
juiy have found that he did accept the bill; but con- 


(«) 4 Ev- 5T0. 
t6) I Ctimpb. 426. N. 

fc) The pSMsgr rcfnrrd tn i» io the C».irt tU /Trail Citmimeniai, bjr J‘ 
%t. Paninnis, Puri*. tSH. part 2. tib 4. chxp. 4.Met. 4. s. 1. p.400. TliU 
writer, s|<mking at the cOwt of m aecepunec, wjr*. ** Kllr «l inSvar- 
able, (t cclui qui I’a donnfe m Mrait pu libre d« !• rajrer, nwiac du con- 
wntemem de ceiui «i:r In prwntatkm duquel la leitre suruit rt* acecpi/c’, 
psrec qo* raccepUtwn n*dUi{^ pas rimpleawnt TMcepUur enem It 
poritur; (fu'eU* funue £galciBeut un eontnx tnlrc 1* tirtur ct rtecepicur.** 
!• tbt n«t ptragiiqdi the lamt letnied writer Mjra, ** Cepradut cenmt 
It bomw fo! dcHt «u« tvant tout comiderSe. ct qut It muIc> ertitte dr it 
fttude ne doit ptt empcchcr dt* operttioat Mgitinut, It tirS qui twait 
trap pr^cipiittnincnt tce«pi4, ct voudroit revoquer ton tcccplttiai, trtnt 
qut It lettre qui cn Mt re«ctue ctrculr, poufruit It rtycr ct tewrer It 
AWc ct TcxIilciMw dc ec chtngcmcfit per wi profit, on per tout autio teto 
■ewibitbir, qui at pcRBcitroit ptt dc cnirc que jtntit la lettn ait cheuli 
rcciUMi dc raeoeputiou non ii^ic.'' 

(d) 1 681. 
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necting that finding with die othef facts of the cas^ it 
does not seem to me that it means more dian that, at 
one period, the deiendant, or some one in his behalf did 
write an acceptance on it, mid at that time was minded 
to accept it. The question will then be, whether, having 
that intention at the time, and having written his acoqit^ 
mice, he was at liberti', on an alteration of circumstance^ 
to erase those words, before he delivered out the biil to 
tlic holder. Upon that question, there appears, in the 
books, to lie some dilforencc of opinion. In Bentinck 
V. JJorricHy Laurence J. says, ** When the general 
question shall arise, it will be worth considering bow 
that which is not communioitcd to the holder, can be 
considered as an acceptance, while it is yet in the hands 
of tile drawee, and where he obliterates it before any 
communication made to the holder.” That expression 
was used after the decision, in the cases of Thamtan v. 
Hick and Ttimmer v. Odtly. And at a later period, in 
Raper v. Birkbeck {a). Lord EtterAorough says, ** I re* 
member Pothier, in his treatise on bills of exchange, 
speaking of an acceptor who has put his signature to a 
bill, but has not parted with it, says, that before he does 
part with it, < il pent changer de volont^ et rayer son 
acceptation ;* d fortiori, then, a third person who cancels 
an acceptance by mistake, shall not be held thereby to 
make void the bill, but shall be at liberty to correct that 
mistake, in furtherance of the rights of the parties to 
the bill.” The manner in which Lord Mknbormtgh 
quotes the treatise of Pothicr, seems to indicate, that, at 
that time, he did not retain the opinion whidi he had 
delivered in the case of Thornton v. X>icL In a 
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caw like the prewnt, whicli dcpcnciU on the law mor- 
chant, the opinions of learned lawyers and the practice 
foreign and cxmimercial nations, though llicy cannot, 
atrictljr speaking, be quoted as authorities here, yet are 
entitled to very great weight and attention. When I 
find, therefore^ that it is laid down in Poihicr** treatise, 
that a party who has given an oroeptance may erase it 
before the bill goes out of his hands, it *«frords a strong 
argument in support of tlie view which I take of the 
question. 1 think the rule there laid down is far better 
tiuin the one contended for by the plaintifl*.. 1 cannot 
perceive how the holder of a bill, or any antecedent 
party, is prejudiced by it; for it is to him the same 
thing, whetlier when the drawees give it back, they 
ddiver it to him unaccepted, or whether he finds that 
the drawees have withdrawn their acceptance, having 
at one time intoidcd to accept it, but having subse¬ 
quently changed their mind. Thinking, as 1 do, that 
no prejudice can arise to the holder, or any other 
partieB to the bill, and that they are placed in precisely 
the same situation as if no acceptance was given, it 
seems to me, that it was competent for tlie acceptors to 
erase their acceptance before they delivered out the btl4 
and therefore that the defendant is entitled to our judg^ 
ment. 


Bayuy J. 1 am of the same opinimi. By the bill 
the drawer requires the drawee to come under an oi- 
gogement to pay it when due. The questiim is, when 
the drawee comes under an oigagement, whether by the 
act of writing something on the bill, or by the act of 
communicating what has been written to the holder, and 
1 have no difficulty in sayin|^ from principles of com- 
non seme, that it is not the mere act of writing on the 
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bill, but the making a communication of what is so 
written, that binds the acceptor; for the making the 
communication is a pledge by him to the party, and 
enables the holder to act upon it. But while it remains 
in the drawee’s hands, it seems to me, the acceptance is 
not fully binding on the person who signed it, and he is 
at liberty to say, before he parts with it, 1 have not 
yet entered inSo an engagement to accept.” 


1892. 

Cok . 
mgainM 
Trot. 


I loMiovn J. I also lliink, that in this case the party 
was at liberty to cancel his acceptance prior to the time 
when the bill was delivered back. In the old books there 
are dicta which import that mi acceptance once made 
cannot be revoked. In some of tliem it is said, any thing 
which amounts to an assent to pay the bill, whether in 
writing or otherwise. Is in point of law an acceptance; 
imd I suppose it has been on that principle, that the acase 
of TJiomton v. Dick was determined; but the two subse¬ 
quent cases seem to shew that Lord EUettborough had 
doubts as to his former opinion. In Femandejf v. Ghfwn 
the cancelling of the cheque was with the view and under 
the idea that it would actuadly be paid, and in that case it 
was probably contended, cither that the crossing or can¬ 
celling tlie bill amounted to actual payment, so that an 
action for money had and received would lie for the amount 
against the bankers, or that if not, yet it was to be consi¬ 
dered in the nMure of an acceptance. Now tliat case seems 
to me to iqiply strongly to the present; for there, accord¬ 
ing to the usages if a dieque was intended to be {mid, it 
was cancelled, but if not, nothing was done, but it was re¬ 
turned to die parties from whom it was received. And 
when the cheque in that case was cancelled, it was deme 
wUh the intention of payment, and not really by mistake. 

li 2 In 
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In consequence, however, of the large payments mailc 
in the course of the day, on account of the drawer, 
the Irankers changed their intention; yet there the 
cheque was delivered back, and the original drawer only 
was considered bound to pay it. The opinion of Po~ 
thier, stated in Raper v. liirkln'ckt is precise on this sub¬ 
ject, and is far better authority than the passages cileil 
from Marius. Where a man accepts a bill, and ilelivers 
it out accepted, he must remain irrevociibly Imund by it 
In contracts made between |>arties at a distance, if a 
man writes his acceptance, and sends it out of hi.- hands, 
he cannot revoke it afterwards. I am satisfied, ho\«'* 
ever, that this is not a binding accejitance on the party, 
having been cancelled anterior to the time when the bill 
was delivered back. 

Best J. Thi.s is a question on the law merchant, 
and it is desirable, that that law should be the .same in 
this as in every other commercial country. We might, 
sitting here, to act according to the judgments of the 
courts in our own country, but in the absence of tliesc 
authorities, wc may with great advantage take into our 
consideration the opinions of learned writers on this 
point. There seems to lx* no authority in the I'jiglisli 
law, except the case of Thomtou v. Dick. 1 agree xitii 
my Leird C. .T., that Lord Ellenbor(M»h seems t<i have 
changed the opinion which he is reporlcil to have 
delivered in that case. 'I'lic passage in MolUuf i-s pro¬ 
bably applicable to the case where the bill has been de¬ 
livered out, for it docs not speak of cancellation, but 
revocation. But the authority of Pothicr is expressly 
in point. Tliat is as high iis can be had, next to the 
dedsion of a court of justice in this country. It is ex¬ 
tremely 
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trcniely well known that he is a writer of acknowledged J 822, 

character; his writings have been constantly referred to ' 

b^' the Courts, and he is spoken of with great pnuse 
by Sir IViUiam Jones in his Tato} of Bailments, and his 
writings are considered by that author equal in point of 
luminous method, appetite examples, and a clear manly 
style, to the works of Ltittleton on the laws of this country. 

M’o cannot, therefore^ have a better guide than Pothier 
on this subject. As to the opinion of Pardcssus, I should 
understand him as rather speaking of bills delivered 
out, accepted, and not erased. That seems to me per¬ 
fectly clear from tlic next passage, where he saj's, that 
though a man does accept a bill, still if he cancels that 
accH»ptunce licforc he tlelivcrs it out, that is sufficient. 

But considering this as a ipiestion merely of common 
sense, and judging by analogy, is it not clear that 
the party is not liound in such a case as this? It 
may be said, that the defendants here ought to have 
shown that this was done by mistake. ITow is it pos¬ 
sible to do that ? The thing looks like a mistake. He 
may have written an acceptance, and afterwards find 
when he has written it, that it is on the wrong pajicr; 
and not meaning to accept that bill, he dixis that which 
shews, that it was his intention not to enter into such 
a contract. Nobody can be injured by it. When the 
bill goes back it is in os good a state as it came. The 
party is still placed in the same situation. It appears 
to me, therefore, not only on authority, but on the 
principles of common sense, that the defendant was not 
bound by this as an acceptance, and that our judgment 
ought to be in his favou 

Judgment for the defendant. 
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January 31st. 

HTbere an at* 
tomcat in order 
to get poMes- 
aion of papers 
belonging to 
jI. B., in the 
hands of A. B'* 
fanner atlomer, 
wbo had a lien 
upon them for 
tlie amount of 
his bill then in 
dispute, under* 
to(d(. that Am B. 
should enter 
into an unquali* 
fied reference, 
not rcrocahle, 
dec. : Held, 
that A. B. 
haring become 
subsequently 
bankrupt for 
the second 
time, and with¬ 
out paying 15«. 
in the pound, 
the proof of the 
debt under the 
oommiasion was 
net an election 
by the fortner 
attorney under 
49 C. 3. c. 121. 
a. M. so as to 
diqienfc with 
the reference, 
and that the at¬ 
torney was 
liable, pursuant 
to bis under¬ 
taking, to pro- 
cure A. B.\ 
signature to an 
agreement of 
nsference, and 
to f nd security 
for the per- 
formauce of llie 
nsrard to the 
satisfaction of 
the master. 


Ejrparte Hughes. 

I^CAMLETTt in Easier term, IS20, ohtainctl n rule 
nisi, calling on Jofm Garneit, an attorney of tiii« 
Court, to shew caosc why he should nut nuinc an arbi¬ 
trator, and procure IJiqfh Emett, his client, to execute 
an agreement of reference, and find security to the 
satisfaction of the innstcr fur Emrit's performing the 
award. It appcarctl that Emctt had been in trade in 
partnership at Liverpool^ and being indebtctl t«> Ilunhest 
who had Ibrmerly been his attorney, fur professional 
business dune by him, and there being a dispute as to 
the amount, a reference between them was pro|XMieil. 
At that time, Hughes having papers belonging to Emeit 
in hU hands, of which Garnett^ who was then E,metf* 
attorney, wanted to get possession, the latter iindertcKik 
in writing, that Emctt should enter into an uiujunlificd 
reference, as to the matter in dispute between liitn and 
Hughes^ which reference was not to be revocable by 
Emett, provided Hughes would give up the |xi|xrrs. 
This was accordingly done. On shewing cause, the 
affidavits were ultimately referred to the nia.ster, who 
reported as follows : ** 1 find that Mr. Garnett is liable 
under the guarantee given to Mr. Hughes^ luid 1 direct 
that Mr. Garnett shall, before the first day of Eelnvary 
next, procure Mr. Emett to execute the agreement of 
reference as heretofore prepared, or execute Uic same as 
the attorney of Mr. Emettf and shall also, before the 
siud first day of Febrwury next, find security to my satis¬ 
faction for performance by the said Emettf of the award 

to 
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to be made in pursuance thereof^ unless the Court shall 
be of opinion, that Mr. Oarne// is discharged from his 
liability under the following circumsttuiccs. Mr. Hughes, 
without the consent of Mr. Garnet proved a debt of 
iOO/. under a second commission awarded against Mmett, 
ami dated I \th Sej^ember, 1820, and had a claim rc- 
senred for a further sum against Jimett*» separate estate 
under that commifsion, Mr. Hnghesy in his prooi^ ex¬ 
cepting the undertaking of Mr. Garnett, Mr. Hughes 
also tendered a proof of a debt of 2491, 15.'(. Sd, against 
Emeti os partiu'r with one Monkhmtsc, also excepting 
the said guarantee of Mr. Garnetty but such proof was 
objected to by Mr. Garnett, as solicitor to the (Xim- 
missioo, as being a joint proof. The undertaking of 
Garnett was given after the date of the first, and before 
the date of the second commission, and Emett, under 
that (mmmission, has not yet paid 15r. in the pound. No 
part of the debt has been (laid or offered to be paid by 
Mr. Garnett.** 

Littledale conteiidc>d, that the proof under EtnetVs 
commission disiK'iised with the necessity of any refor- 
enco, hn%’ing amounted to an election under the 49 G. 3. 

121. A 1-1., and that, therefore, Garnett was not liable 
under this guarantee. Here too, this was a second 
bankruptcy, under which 15s. in the pound was not 
paid, and therefore, if Hughes had not proved under the 
cpmmission, Garnett might have brought an action 
against Emett for the money paid by him as surety, 
under which action he might have made his future 
effects liable; and he cited 3/ca</ v. Braham. {a) 


jPer 


1822. 

Es|iMte 

HoOHBt. 


(o) 3 3t. 4- S. 91. 

li 4 
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1822. Per Curiam, It was the duty of Gmfuti to have paid 
the debt before the proof of Hughes under the bank- 
Hivmm. ruptcy, or at ali events, to have given Hi^hes notice 
not to prove, if he thought that would be a disadvantage 
to himsdf. therefore, any inconvenience arises to 
him in respect oX the proof made by Hughest his own 
neglect was the cause of it. Here^ Hughes had Emett 
for his debtor and Gametl as the raretv, and he there* 
fore had a full right to prove under Emetts omimisuon. 
Besides, the legislature consider the proof against the 
principal as a benefit to the surety, relieving him 
pro tanto from the debt. The rule must therrforc be 
made absolute. 

Rule absolute. 

ScarieU and Parke were to have supported the rule. 


Thyndi^ 
January Slat. 


The King against the Justices of Norfolk. 


the 

m 

k 


it. it 


yrbmaa odar f^OOPER, in lost Michaelmas term, olKained a rule nisi 
been cxcciitcd. lor a mandamus to the defendants, commanding 

bv cobscbH 

or iiM i riiim them to enter continuances, and hear the appeal of the 
churchwardens and overseers of the parish of Little 
Hautboy xeith Lammas^ in Norfeik, against an order 
. of two magbtrates for removing Hannah, the wife of 

taken bodi. it 

ia in th* dkci*- Edward George, (then a prisoner in die house of cor- 

tioa oF dm 

rection at At^sham in that county, convicted of larceny,) 
Har Aod her family from the parish of M/jips with Bastwick 
fo Little Hautboys with Lammas. It appeared, that the 

tUok tkot 

iiMlks tnqoimk. in oidw toooapcl theKniMmicnu topnjrthe coUiof nuunieiunce. ftc. 
ioainod the sfipeilaiili bdbtv the order was ntpenaded. 



removal 
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removal had tak«i place on 22d Auf^ust last, and that on 1882. 
the 5tli September following, notice of appeal was given. 

On the lOUi O^ober, a supersedeas, under the hands and afemut 

, _ , . , , The jiHtioM of 

seals of the removing magistrate^ was served on the Nosrou. 

officers of the appellant parish^ stating, that doubts had 

been entertiuned wh^her the order could be supported 

by legal evidcn<», and requiring them to deliver up the 

duplicate order to be cancelled, and also requiring the 

other party to take back the [muper. It appeared, that 

this was done at the instance of the respondents, the 

order of removal having been founded on the mcamin- 

ation of Edward George, taken under 59 G. 3. c. 12. 

5 .28., mid that, he being a prisoner convicted and under 

eentence for larceny, his examination was not evidence, 

he himself not being an admissible witness until the 

expiration of his sentence. It did not appear on the 

affidavits, whether the costs of maintenance between 

82d August and 10th Octfdfcr, had been paid or tendered 

by the rcs|K>ndcnts. On the 17tli October, application 

was made to the sessions fiir leave to enter tlic appcial, 

w'hich was refused, the Court being of opinion, that the 

order was completely at an end. 

E. Alderson shewed cause. It is obvious that this re¬ 
moval took place under a mistaken construction of the 
59 G. 3. c. 12. s. 28., which must of course be confined 
to the examinations of such persons in custody, as are 
in other respects admissible witnesses. As soon os this 
mistake was discovered, the order was superseded, and 
Rex V. Diddlebury{a) is an authority to shew, that, ev'cn 
after the execution of an order of removal, the justices 


le Eatt% 


may, 
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IWKiirc 

ntJmtkm 

MauviK. 


luaj, with tbc comcnl the reiponUcnUy suporstMdc it; 
and the content of t!ie appellants is not ncceasarjr. The 
only ol:^t of this motion is, to prevent a trial on tbc 
merits; for if the writ of mandamus is now to issue, the 
retpoodentu u-ill be compdied to tty the ease wJiliout 
tbc evidence of GeorgCt who, as soon as hit term of im> 
prisonnient is over, will be a competent witness. 

Coojtfi-f contra, relied ii)ion Pmwvas v. Rumbold (i), 
as shewing the distinction, that, though the justices may 
supersede an order before, they cannot do so after it is 
executed; besides, here the appellants have been corn* 
pellcd to provide for the paupers from the 22d Augttsi 
up to the 10th October; and if this be allowed, it will 
entail great hardship upon parishes, for justices may 
remove paupers immediately after one sessions, and su¬ 
persede their order immediately before the next. As to 
the ul>icction that the merits cannot be tried whilst 
Gewgr remains in prison, that is not imfiortant, because 
it is in the power of the sessions to respite the appeal 
from time to time, until he becomes a competent wit¬ 
ness. 

Batlky J. Tliis is a very diflerent case from Paneras 
V. Rumbold, which is only an authority to shew that tlie 
justices having been surprised into making an order, 
may, of their own authority, and widiout the consent of 
th^ removing parish, supersede it before execution, but 
not after. But in tliu case, tliere b the consent of the 
removing parish. The language of Lord EUenboroiigh, 
in Res v. Diddleburjf, pots it upon that very ground, 

(sj 9Jhu.m. 

for 
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Ibr he saysi there are two ways of getting rid of an 
(ii'ficr, one by consent of the parish in whose favour it is 
made to abandon it, tlie other by appealand he odds 
afterwards, ** what objection can there be, as Lord 
Mant^'ld observed, in the case ol’ Ilcjr v. Lianrhydd, to 
:i party’s abandoning a judgment intcndcKl for his own 
lM?ncfit.'’ These oliservatioiis shew that the consent of 
the removing parish alone is requisite. I think, that in 
cases like this, the sessions may exercise a discretion, 
and enter the appeal or nut, so as best to answer the 
purposes of ju«tic’e. If the parties removing do not 
chusc to pay tlie CNpcnses of maintenance incurred, pre¬ 
viously to the supersedeas, they may then enter the ap¬ 
peal, for the pur{K)se of compelling them so to do. If 
they arc willing to do it, the sessions may refuse to enter 
the appeal. Merc the only object of entering it, would 
be, either to obtain a decision from the sessions, in the 
absenre of a material witness, or to respite the a)>peal 
from time to time. In the latter case there would be a 
useless expense entailed uixai the parties. As soon as 
Cirorgf is discharged fn>m prison, n new order may be 
made: and it is better ft>r the ajqH'Ilants that it should 
be so, fur they will not be compelled to keep the family 
ill the mean time. 1 think, therefore, that it was en¬ 
tirely in the discretion of the sessions to enter the appeal 
or not, and 1 do not see any ground why this Court 
slundd interfere with their deciaion. This rule must 
therefore be liischargod. 


1383. 

Tb« Kiaa 

lywrt 

The JiutieM of 
Nosrou. 


lUuiT J. 'rhe principle upon which this C'Ourt pro- 
(*cuds in issuing tliu writ of mandamus is to prevent a 
failure of justice. Here the very reverse would be the 
effect. For wc should citlicr com|)cl Uie sessions to hear 

the 
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the case in the absence of the person who can give the 


The Kind 
againil 

The Jualice* oT 
Noe VOLK. 


most material information, or put the parties to the 
useless expcnce of obtaining respites frtfiii time to time, 
till his imprisonment be over. 


Rule discharged, (a) 


(a) Abbntt C. J. end HoItv^ J. Iwd left the ctiurt. 


Eridai,. The King against Lane. 

JFWru«»y Is*. 


Wbm. in u T JVILLIA^IS, in last Michoclmm^ term, obtained a 

application lor cr • 

• quo wamuito rulc iiisi fur a quo warranto against the deiendant, 

against a con* 

Hubie, thceiB- as constable of the township of Failsxurth^ in the 
port of't^mle couHty of Lancaster. The affidavits state*!, that for 50 

upwards, and us far back u." tlie dejxmeiits 
** could recollect, it had l>een the usual and establisliMl 
*?"*** J'f^****' custom for the constable to be electetl bv the pavers *»f 

there had been * ' • 

a naeom in the rates at a mc'Ctiiig for that purimsc; and that, iit u nu‘et- 

to«m to elect m ^ ® ' 

cmu^le in • ing SO held on tlic 3d OctoU’r last, Juseph I.Mnrashire 

particular 

mode, but did was appointed: but lliat, notwithstaiuliiig, the deputy- 
Mt/tha*i^ steward of the court-leet of the wa{M.‘ntttke of Saljiml 
had sworn in the defendant as constable for the yt-ur. 
But none of the de{X>nents expressly stated, that to their 
belief there had Ixien itninemoriully such u custom in 
the town. 


tielievcd Micfa 
custom to be 
hnmcsnurial: 
Ilcbl that it 
wa» not suffi- 
eWDb 


Crass Serjt. and Tindal were almut to lia%‘e sheweti 
cause, when the Court called ufxin J. Williams to aiisarer 
the preliminary objection, that no im memorial custom 
was stated in the affidavits. He contended that it was 

Hufficirat 
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sufficient if facts were there stated from which a jury 1822. 

would necessarily draw that conclusion: and that such ——— 
r I . . . Kiko 

tacts were stated in this case. ngahut 

Lanb. 

JW Cuf 'mm. It is necessary on the face of the affi¬ 
davits to state, that there is, as the witnesses believe on 
immemorial custom to elect in this way; and it is not 
enough to state facts from whence the conclusion may 
be drawn, lor it iiinv be consistent with these affidavits 
that the parties making them may know when the 
ciistoiu originateil. In the case of Hex v. Standard 
Jlill («), which was an application to have overseers 
appointed for a vili, it was held to be necessary to swear 
positively that it was a vill by reputation. {U) 

Rule discharged. 

(<i) 4 yt. ^ .V. .tfS. >S«!v Art' V. Wilfuimum, S A. A- .7SJ. 


Tavi.oii anil Atiotlicr, A.ssiffnces of* Welsh, a Fndaif , 
Bankrupt, r/»Y//;«7 Hipkixs and uregouy. 


the 4th ol' Ja.'it', 1^12, while the defendant G/r- In order to 
gw;;/ wa*! abroad, a writ of special capias, at the STbStoS!' 
suit of the plaintiH’s, issuiil against the two defendants, jj,j,* 


as co-partners, returnable on the morrow of .HI Soidg, 
indorseil for bail lor 1000/. On the lUh of December, th«r^in- 

oorsed upon it 

an alias .•.iHrial capias issued, returnable in fifteen in time, it is 
’ * * not necisury 

days of St. Martin in Michaelmas term, 1S12, and a that the writ 

^ tfi tkiit rfioiild be de- 

pluries, returnable in eight days ol St. Hilary, 1 liven'd out of 
liipkins died in September, ISLS. On the 1 7th March, office as rc- 

1821, the plaintifl’s struck a docket against Gregoty, and 

he 
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1989. be was declared a bankrupt, but having resisted the 
coipniission, the Vice-Chancellor made an order, that 
•emn n he should be at liberty to try its validity in on action of 
trover to be brought again&t the assignees. At that trial 
Qregory proved that he was in England in jlpril, 1H J 4, and 
his counsel insisted, that there was no valid petitioning 
creditor’s debt, inasmuch as it was barred by the statute 
of limitations; but the jury found a verdict against him. 
Copies of the several writs, with the continuances, were 
given in ciridence on the fiart of the plaintifls. and the 
)ioint was reserved as to the legal eflect of those proceed¬ 
ings. It was stated in the afliduvits, on the |Mitt of 
Grego/yp that these writs were not delivered out of the 
secondary’s office belbre tlic 19th MarcA, i 9:^1, which was 
two days after the above action was commenced. They 
were all filed together on the last day of Trinity term, 
in the Kkig^s Bench treasury*, and a roll of the proceed¬ 
ings, with the continuances on the writ of pltirios was 
carried in and docketed on the lltli of Jufy, IS:.'I. It 
appeared now, upon the affidavits protiuced on the part 
of the plaint ifis, that the wriu were left at the seciNul- 
ary’s office, beta-cen the beginning of Michaelmas term, 
1812, and end of Hilary term, lSI;t, fur the purposir of 
being returned by the then sherifis; and tliat liefbrc 
the end of that term, a return was ifidorscd, that neither 
of tlic defendants was to be found in the bailiwick. 
CamjdxUf on bclialf of the defendant, (iregoiy, in last 
Michaelmas term, obtained a rule nisi for setting aside 
the return to the special capias, alias and pluries in this 
casc^ for irregularity, with costs. I'hc C^urt, after hear¬ 
ing JfC E, Taunton against the rule, and Camjdjell and 
E. Aldcrstm in suf^rt of it, ordered it to Ik; referred to 
the Master, to enqiun^ whether, according to the 

practice 
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practice of the Court, Uiese writs had been duly returned 
and filed, so as to save the statute of limitations; and the 
Master having now reported that they had been duly 
returned for that purpost^ 

Campbell now excepted to the report, and contended, 
that a writ was not duly returned by having a return 
indorsed upon it, but by being delivered out of the 
secondary’s office as returned. Here, therefore, no re¬ 
turn was made till 19th March, 1621, a {leriod after the 
statute of limitations had actually run. In this case, then, 
when the docket was struck, the petitioning creditor’s 
debt was barred by the statuU^ and the validity of the 
commission is to be made subsequently to depend upon 
the will of tlie under-sheri^ in delivering or refusing 
to deliver out the writs; it being dearly in his power, 
after the sheriffs have been six months out of office, to 
refuse to make any return to the writs. In Harris v. 
Woviford (e) it w’as held, that, in order to save the 
statute of limitations, it was necessary to shew, not only 
that a writ was sued out in time, but also that it was 
returned. 

The Court, however, thought, that there was no good 
reason for altering the cstablbhed practice, which was, 
to consider sudi returns os regular, and the rule was 
discharged. 

Rule discharged. 


491 

1822. 

Tatue 

agabM 
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(a) 6 T, R. 617. 
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Doe on the Demise of Thomas Nethehcote 
against Fiiancis Baktle. 

j^JECTMENT, lo recover ten acres and a half of 
arable land, in the parish of Stiham^ in the cuuiiiy 
of Cambridgct three acres, part thereof^ being copyhold 
of the manor of Mildenhali^ and the residue frccliolu. 
At the trial, before Dallas C. J. at the Summer assizes, 
18^1, the jury found a verdict for the plaintiff, subject 
to the opinion of the Court, on the following case. 

Thomas Nethercotc (the great uncle of the lessor of 
the plaintiff) being seised in tee simple of six acres and 
a hali^ )iart of the freehold lands above mentioned, by 
an indenture of the 2d Octabei-, 1741, settled the same 
to the use of himself for life, with remainder to the use 
of ^lary his wife^ for lile; remainder to the use of the 
heirs of his body, on the Ixxiy of the said Mary to be 
begotten. After this settlement, the remaining acre of 
freehold descended to him in fee simple. On the 19th 
Fdn-uaryt 1758 (being then in {xissession of the said 

•ion. and alio -ali hi* rcvertioiiary mate. «t|iectaai on Uie death of his raoilHar. in ci-riain 
other laadk thentn meuiioned, and after tlie decease of his mbv hr devised the saniv u» 
his daughter in fee. and all other his real and personal estate he devised to his wire, her 
ncratots and adminiaraiors; Held, tliat the ftrcvliold land which the husband held under 
UiC seulsmeot, passed under tlic particular devise in Uie will to the wife for life, and 
aftt-r her desuh to bis daughter in fee, although the wife would have taken the same estate 
in those lands under the s^cnient. Where, hy tlic custont of a manor, a feme covett 
was allowed by will to ]tass her copyhold lands, the haiiie liaving been previously surren* 
dered by husband and wife, (the wife having been eiamined sefMiaie and apyrt from her 
hushsuid. and consenting thereto.) to use of her will; anil a feme coven Itcing seised of 
copyboid lands in the manor, irmU- her will subsei|iteiiily to the r.’t r;. a, and 

titcrv was no surrender to the use of her will: Held, that die oa|>yhulds did not paas by 
the will, the 55 O. S. e. 192. having only supplied the want of a formal surrenilw, and 
die surremkr in thk ease hung niauer of su b s t a n ce, and requiring to be accanpankid fay 
the separate wauiinarioii of the wife. 


JfWlev, 
>V6rui.r// lit. 


By mari'Utge 
scutement cer¬ 
tain lands were 
limited to the 
husband for 
lile, remainder 
to the wife for 
life, and re* 
mainder to their 
issue. .After¬ 
wards certain 
freehold land 
in the same pa¬ 
rish drscendM 
to the husband 
in fee. There 
wes no issue of 
the marriage, 
and the faus- 
bend being in 
possession of 
the ftoriiald 
lands under the 
setdement, and 
the other land of 
which he was 
wised in fee, 
devised to his 
wife for life all 
Ills freehold and 
copyhold lands 
of which lie waa 
then in die im¬ 
mediate posses- 


•ix 
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six And a half acres, under the settlement, and idso 
* of other land .in the same parish, of whidr he was srised 
in fee) he made his will, and devised as follows: 
** 1 devise unto Marj/, my wife, all my frediold 
and copyhold lands, of which 1 am now in the 
immediate possession, lying in the several parishes 
of Sokam and Fordkam^ in the county of Cambridge^ 
and also all niy reversionary estate, expectant on 
the death of Mary Nethercatc, my mother, of and in 
certain other freehold and copyhold messuages, lauds, 
&C., situate in Sohnm and Fordham aforesaid; to hold 
the said freehold and copyhold premises unto my wife, 
and her assigns for her life, (charged as in the will men¬ 
tioned ;) and after the decease of my wife, then 1 devise 
the said freehold and copyhold messuages, lands, &c., 
unto my daughter, Mary Nethercote, her heirs and as¬ 
signs for ever. And all other my real and personal ntate, 
subject to Uie payment of my funeral expenses and just 
debts, 1 devise and bequeath unto my said wife, her 
heirs, executors, and administrators.” 

T. Nef/iercoie died soon after making his will, leav¬ 
ing Mary Nethercole, his widotv, and Mary Fiether- 
cotCy his daughter and only child, him surviving. 
The daughter, who survived the mother, afterwards 
married William Chatleris, and died in 1790, leaving 
issue one child only, viz. Mary, afterwards the wile 
of llobcrt Ymmg. Upon the death of her mother, 
Mrs. Young entered into the possession of the free¬ 
hold lands, and continued seised thereof till her death, 
/rhe copyhold lands descended to Mrs. Ymu^ from 
her mother, and she was admitted thereto in fee sim¬ 
ple^ according to the custom of the manor of Milden- 
hall. After her marriage, she made her will, bearing 
Vox- V. K k date 
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1828« tfite tii« 39tii of Jlanuaty, 1817> by whicht with Uie 
Pj, ooment of h«r hudNUid, testified by his signature tbereU^ 

Nnwncm devised all her copyhold lands in the manor of Mil- 
Babajc. Jenkatt, to which she had been admitted (which included 
the copyhold lands in question) to WiUiam PoUett Chat- 
tarU and his hdrs, for ever, and in cose of his deatii 
under age, then to her husband and his heirs, for 
ever. The will was signed both by Mr. and Mrs. 
Youiig, in the presence of^ and attested by three wit¬ 
nesses, but there was no surrender passed to the use of 
Mrs. Youngs will. In the 'manor of Mildcnhtdl, there 
is a custom enabling a feme covert to pass by her will 
copyhold lands which have been surrendered to Uie 
use df the wife^s will, by the husband and wife, the 
wife being examined by the steward, separate and apart 
from the husband, and consenting. The lessor of the 
plaintiff is the heir at law, ex parte matema of Manf 
Young on the part of her grandfather, but not on the 
part of her grandmother, and the heir, according to the 
custom of the manor of Mildenhall, of Mrs. Yotatg. 
The question for the opinion of the Court, os to the 
six and a half acres of freehold, was, whether they were 
included in the particular devise in the will of Thomas 
Nethercotet and passed under that devise to his wife, for 
life, and after her decease to his daughter, in fee. And 
as to the copyholds, whether by virtue of the act of the 
55 Geo, 3. e. 192., the will of Mrs. Young was effectual 
to pass th(»n, thoqgh there had been no surrender to 
the use thereof. 

Biggt Andrews, for the lessor of the plaintiff. The 
freehold land passed, under the particular devise in tliis 
will, to the wife for lif^ and after her death, to Ute 

daughter 
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daughter in fec^ and consequently the lessor of the 
pIointifT, as the heir at law Mrs. Youngt is entitle to 
recover. The question is not between the devisee and 
the heir, but between two devisees. By the particular 
clause, the testator devises the lands of which he is in 
the immediate possession. Now he was in the immediate 
possession of tlie freehold land in question, and conse¬ 
quently, there can be no doubt that this land would pass 
under this clause, had it not been that the wife took the 
same interest, and the daughter nearly the same interest 
under the settlement. That circumstance, however, is 
not sufficient to shew, that the testator intended this 
land not to pass, where the words of the particular clause 
are clear and unambiguous. Besides, there is no incon¬ 
sistency betweoi the settlement and the w'ill, for the 
testator had the full control over the fee, with the ex¬ 
ception of the life estate to his arife, and he might there¬ 
fore naturally suppase, that he might devise it, subject 
to that estate as he pleased. The will, as far as it 
relates to the only interest which was not in the testator, 
is conGmiatory of the settlement. It is clear, that these 
lands would not have passed by a devise of ** All the 
lands of which the testator was not in the possession.** 
And if so, they must pass by the devise in this will, 
of ** All the lands of w'hich he ims in the possession.** 
The question ns to the copyhold premises, depends 
u{xm the Sf> G. S. c. U)2. The preamble of that sta¬ 
tute reciu», that by the custom of certain manors, 
copyhold estates of such manors passed by the last will 
and tc»txmicnt of the copyhold tenants thereof, declaring 
the uses of surrenders made for that puqxise, and that 
much inconvenience had arisen from the necessity of 
making siush surrenders; and theii it enacts, that where 
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any copyhold tenant of such manor may by will dis- 
pose of his copyhold tenements, the same having been 
surrendered to such uses as should be declared by the 
will, eveiy disposition made by such will shall be us 
valid and effectual to all intents and pur^mscs, although 
no surrender shall have been made to the use of the 
wHlll of snch person, as the same would have been if a 
surrender had been tnadc." The legislature intended 
to supply a surrender which the person making the 
will might have made, but which, through accident 
or ignorance, had been omitted. It did not intend to 
give to individuals powers over their estates which they 
did not possess before; now*, it is part of the policy of 
the law, that a feme covert shall not make any dis¬ 
position of her real property but under certain re¬ 
gulations. First, She cannot dispose of it without the 
concurrence of her husband, for a fine levied by a 
married woman, described its such, is altogether void. 
Secondly, the law has provided, that she shall not be 
controled by her husband to make an improvident dis¬ 
position of her property against her own will; and 
therefore the wife must be examined apart from her 
husband, in order to give effect to any transfer of her 
property'. A feme covert, therefore, cannot dispose of 
freehold property, except by a matter of record to which 
her husband must be a party, and she cannot become a 
party to it, until she has been previously examined apart 
from her husband. If the construction contended for by 
the defendant is to be put upon this statute, however, a 
feme covert may dispose of copyholds by an unattested 
writing, made cither without the concurrence of her hus¬ 
band, or induced by his threats or control. The le^^la- 
ture never could have intended to have made so important 

a dis- 
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a distinction between freehold and copyhold property. 
The statute docs not say» that the consmt of the husbandf 
or the private examination of the wife shall be supplied, 
but merely that the surrender shall be supplied. Here, 
before the passing of the act, both these things were 
necessary to give effect to the will, and therefore, unless 
this case lie within the statute^ the will cannot operate 
upon the copyhold property. The third section of the 
act, however, is quite conclusive upon this point, for it 
provides, that nothing therein contained shall be con¬ 
strued to render valid or effectual any devise or dis¬ 
position of any copyhold lands, &c. which would be 
invalid or inc^cctual, if a surrender had been made to 
the use of tlie will of a person attempting to dispose of 
the same by a will.” Now, in this case the feme 
covert could not by a mere surrender, without the 
concurrence of her husband, and without a previous 
examination, have made an effectual devise of copy- 
liolds, and therefore this will is not rendered valid by 
the act. . 


Dover, contra. The reversion of the settled pro¬ 
perty did not pass under the particular devise to the 
daughter in fee, but to the wife of the testator under the 
general residuary clause; and if that be so, the lessor of 
the plaintiff^ who is not the heir at law of the wife of the 
testator, is not entitled to recover. The words, ** of 
which 1 am in the immediate possession,” arc a de¬ 
scription of the interest which the testator had in the 
lands intended to be devised by him, and do not refer 
to the actual occupation or possession of the land under 
his life estate. The words of a will must be construed 
in their legal sense, unless a contrary intent plainly 

K k 3 appear. 
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•ppear» HoUtnomf v. HcUmay (a), and the testator must, 
primd facie, be presumed to know the law as well as 
another, Pwefvy v. Bxigers, (6) If there had been any 
ambiguity in the words themselves, it is wholly removed 
by other words of the sentence, for the testator, after 
giving the lands of which he was in immediate possession, 
devises a reversionary estate expectant on the death of 
his mother, to his wife for life, ond tu his daughter in 
fee. Now, in the legal sense of these words, the re¬ 
version was not in the immediate possession of the 
testator; it was vested in interest, but not in possession. 
Estates in possession are here put in direct opposition 
to estates in reversion by the testator. It is quite 
clear, therefore, that the testator did not intend, that 
the reversion should pass by this clause, for if he had 
intended it, he would have devised it in express terms. 
B}’ this construction, full effect will be given to all the 
words of the will. The testator had, besides the settled 
property, other lands in the same parish, of which he 
was seised in fee. Of that he was, in every sense, in the 
immediate possession, and that land alone, he intended 
to devise to his wife fbr life, and to his daughter in fee. 
But if the construction contended for on the other side 
prevail, then the testator must be taken to have given to 
his wife tlie same estate in that land whicli she already 
possessed under the settlement, viz. a life interest. It 
is clear, that the reversion passed by the residuary 
clause, Chester v. Chester (c), lioe dcm. Tjard Chtdmandeli) 
v. Weatherly, (d) Besides, if the residuary clause is not 
to operate upon this reversion, there is no estate upon 
which it can operate. Then os to the copyhold, this is 

(b) ‘•Suund.VHS. 

{d) ll£ast,8S7. 


(ti) 5 IVf. jun. 401. 
(e) Sfen tr.SS. 
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a case in which the want of a surrender is supplied by 
the 55 G, 3. c, 1 !>3. The w*ords of the first section are 
very large and comprehensive, and arc clearly sufficient 
to comprise the present case. In Tatflor v. Phillips (a), 
it was doubted whether a surrender by a wife in her 
husbaiurs presence was not good, although it did not 
appear that she was se|>nrute1y examined. In this case 
the husband signed, and was a party to the will; and 
it is not necessary that the wife should l)e examined, 
for that is a mere matter of form. The surrender and 
the will arc not concurrent acts. The surrender may 
be made years prior to the will, yet the examination 
must take place prior to the surrender, and the steward 
can knonr nothing of the will which is not in existence. 
tSudi a surrender passes no interest at the time, and is 
irery different from a surrender of one to the use of 
another person, which takes eficct immediately, and 
cannot be revoked. In the latter case, the examination 
is matter of substance, for a wife, under the influence 
of her husband, might otherwise sell her estate during 
her life, and deprive herself of support during widow¬ 
hood. Suck surrenders, however, arc not aflected by 
the statute. But in this case, nothing passes during 
her life, she only exercises a power with the consent of 
her husband, which she herself possessed before mar¬ 
riage. The jus proprietatis after the marriage is in her, 
and the jus possessiunis in her husband, and they are 
both parties to the appointment. Before the 55 Gev, 3. 
c. 193. jrequent applications were made to courts of 
equity to supply surrenders, and great litigation folloa’cd, 
mid the olyect of the act was to remedy this incon- 
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1829. venience, by making one general and uniform rule ap> 
plicable to surrenders in all testamentary cases. And 
NamMOTK the words of this act are suificiently large to include all* 

Bastue. 

Andrews, in T^ly» was deured by the Court to con¬ 
fine himself to the first point. The defendant is not 
assisted by taking the words ** of which I am in the 
immediate possession,” to refer to the interest which 

the testator had in the lands, and not to the actual oc- 
_ • 

cupation. The testator was in the immediate posses¬ 
sion of an estate for life in the lands, and they must 
therefore be included in the words of this particular 
clause, even under that interpretation of them. No 
argument is furnished for the defendant, from the tes¬ 
tator’s having ^ven another reversionary interest; in 
express terms, because whether this reversion passed by 
the particular or the residuary clause, it must be held 
to have passed by a devise of the lands themsdves. It 
is true, that if these lands did not pass by the parti¬ 
cular, they passed by the residuary clause; but the 
words of the particular clause are sufficiently compre¬ 
hensive to pass them, and it cannot be shewn that the 
testator meant not to include them in that clause. 

Abbott C. J. I am of opinion that the pliuntifT 
is entitled to recover both the freehold and the cc^y- 
hold lands. The question, as it regards the freehold, 
dqiends entirely upon the construction of the particular 
will; the question, ns it regards the copyhold. Is one of 
general and extensive importance. The words of the 
particular clause in the will are these: ** I devise unto 
Mary, my wife, all those my freehold and copyhold 
lands. See,, of which t am npw in the immediate pos¬ 
session, 
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session, lying in tlic several parishes of Saham and 
Fordham.” I am quite satisfied that these words are 
sufficient in themselves to comprise the freehold land in 
question. There could have been no doubt indeed 
upon the sulyect, if the person designated to take, had 
not been the same person who would have taken under 
the settlement; it appears to m^ however, that the words 
of description are not to receive a different construction, 
on account of the character of the person to whom the 
gift is made. 1 am by no means clear, that the testator 
meant to conv^ the freehold land by the residuary 
clause, and that being so, I think that we are bound 
to give effect to the dear and unambiguous words of the 
particular dause. As to the copyhold, 1 agree with the 
counsel for the defendant, that the words of the 55 G. 3. 
c. 1 !I2. arc large enough to comprise the present case; 
but it docs not tlience necessarily follow that the statute 
does comprise this case. It is laid down by Lord Coke {a), 
** That a case out of the mischief intended to be re¬ 
medied by a statute shall be construed to be out of die 
purview, though it be within the words.” Now 1 am 
quite satisfied that this case is out of the mischief in¬ 
tended to be remedied. The statute redtes, ** that, by 
the custom of certain manors, copyhold estates of such 
manors passed by the will of copyhold tenants thereof^ 
dedaring the uses of surrenders made for that purpose, 
and that much inconvenience had arisen from the ne¬ 
cessity of making sudi surrenders,*' the enactment, 
therefore, was to prevent that inconvenience which had 
been found to arise from the necessity of making such 
surrenders. Now no inconvenience had been found to 
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arise fnmi the necessity of making a surrender, in order 
to give efiect to the will of a married w’omaii, where it 
was a part of the custom of the manor that she was to 
be examined by the steward. The inconvenience con¬ 
templated by the statute, was the necessity of a surrender 
by an adult, not under any legal incapacity, in order ti> 
render a devise by him of copyhold clfectuul. In the 
latter case, the surrender is mere matter of ibrin and 
ceremony. I lere, the surrender is matter of substance. 
I am of opinion, that the legislature intended by this 
statute to supply the want of a mere formal surrender 
only. If w’c were to hold that the statute extended to 
a case like the present, we should be introducinjj^ instead 
of remedying a mischief; for 1 consider the separate 
examination of the wife, at the time of the surrender, by 
the steward, according to the custom of the manor, as 
a guard and protection which the law has provided, to 
prevent the wife from making an imprudent will under 
the control of her husband. That protection is not, 
perhaps, so necessary in the case of a will as in the case 
of an immediate sale. In the latter cose, the wife de¬ 
prives herself of all present and future means of subsist¬ 
ence ; but although that is not so in the case of a will, 
she is still entitled to that protection which the law al- 
low’cd her, to prevent her being compelled by her hus¬ 
band to make an improvident disposition of her property 
in favour of himself or those connected with him. I 
think that if we were to put the construction contended 
ibr on this statute, we should deprive femes coverts of 
that protection which the law generally extends to them 
with respect to their freehold property, and which, by 
the custom of this and most other manors, is expressly 
allowed them with respect (o their copyhold property. 

1 am 
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1 am therefore of opinion, that although this is a cose 
within the words of the statute, it is not within the mis* 
chief intended to be remedied, and thcr^rc is out of 
the purview. 
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BAVLEy J. To entitle a devisee to specific property, 
it is incumbent upon him to shew that there are, in the 
will, words sufficiently large to pass that projierty. 
When that is the case the property will pass, unless a 
contrary intention appears from other parts of the will. 
The onus is, in the first instance, on the devisee, but 
when he has made out that tlic wortls arc sufficiently 
largo to |)a)» tlie property, the onus is shifted, and cast 
on the opposite party. In this case, the testator devises 
all the freehold and copyhold lands of which he was in 
the immediate possession. At the time of making his 
will, he was in the immediate possession of certain lands, 
of which he Wiis seised in foe simple, and of certain other 
lands, of which he was seised for lite, with reversion to 
himself in fee, expectant on his mother’s death; he has 
tlicreiurc useti words suificientiy large to include the 
properly in question, unless it can be collected from 
oilier pans of the will, that he intended that the pro¬ 
perty should not pass; and it has been contended that 
it cannot pass, upon two grounds, first, because the will 
wuulil then be inoperative as to the settled property, 
lx.'causc he gives the property to his wife for life, with 
remainder to his daughter in fee, and, independently of 
the will, the wife had, in the settled property, an estate 
lor life, and the daughter an c'state in tail; .‘ind in case 
of no other issue, that she would take tlie reversion in 
fee by descent, 'riiero arc many instances, however, in 
which a testator has devised settled property to a per¬ 
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son entitled to take under the tsettlement* and no case 
has been cited in which that circumstance has liecn 
held to prevent the devise taking effect, where the words 
are sufficiently large to comprehend the property; and 
there being no authority ii|X}ii the subject, 1 think we 
ought not so to hold in this case. Then, as to the residii- 
aiy clause, it seems to me, that the testator did not in 
that clause contemplate the property in question. He 
uses general words for the purpose of passing all his pro¬ 
perty. In the early part of the will, he describes spe¬ 
cifically a reversionary interest which he had expectant 
on the death of his mother, and if he had intended by 
the residuary clause to pass sjiccific property, I think 
he would have used a specific description of it.' The 
use of the general words in the residuary clause does 
not satisfy my mind that the testator then had in con¬ 
templation the propertv’ in question. If there had been 
no residuary clause, the property in question undoubt¬ 
edly would have passed by the particular clause; and I 
know of no instance in which the general words of a 
residuary clause have been held to controul and limit 
the operation of a preceding particular devise. As to 
the other question, I have no doubt whatever. 'I'he 
enacting part of the statute contains large and general 
words, but the recital refers to the particular incon¬ 
venience intended to be remedied. That inconvenience 
was, that a will expressly devising copyholds was in¬ 
operative where the testator had omitted to make a 
surrender to the uses of his will. The surrender in such 
a case was a mere matter of form, niitl I am of opinion 
that the statute meant to supply the want of a surren¬ 
der in such coses only, and not where it was a matter 
of substance. Here the surrender, coupled with the 
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f(q}aratc oxamination of the wife, ia a matter of sub¬ 
stance. 1 am quite satisfied ^hat the legislature did not 
moan to take away that protection which such a sur¬ 
render is calculated to ailiird to feme coverts. It is the 
duty of the stcw’ards of the manors in such cases to 
take care that no feme covert is suffered to surrender an 
estate to the itses of a will without previously apprising 
them of the cousef|ucnces of that act. For these rea¬ 
sons, I am of opinion that the lessor of the plaintiff is 
entitled to recover both the freehold and copyhold 
land. 

Hoi.royd J. li appears to me that the testator in 
this devise had in contemplation, not only lands of 
W'hich he was in possession, but likewise lands of which 
he was not in possession; and he there makes use of 
words applicable to both. The lands of w'hich he was 
in immediate possession were one acre, (with respect to 
which there is no question,) and six acres and a half of 
freehold, of which he was seised for life, with remainder 
to his wife for life, with remainder in special tail, and the 
reversion in fee to himself. He had besides land of which 
he was notin the immediate possession, namely, that which 
was to come to him after the death of his mother; and, 
having these in his consideration, he gives all the lands 
of which he was in the immediate possession, and also the 
land expectant on her death, to his wife for life, with rc*- 
maindcr to his daughter, Man/ NethcrcotCf her heirs and 
assigns, for ever. Now, the words are sufficiently large 
fo comprehend both. I apprehend it to be a clear 
principle of law, that where words arc nnequivoetd, and 
clearly comprehend a particular species of property, 
they arc not to be narrowed and restrained by-mere 

conjecture. 
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conjecture. I am therefore of opinion, that the six 
acres and a half are included in the devise of lands of 
which he was in the immediate possession. With in¬ 
spect to the other jwint, it seems to me dear that the 
statute only meant to do away with the necessity of 
making a surrender, which was mere matter of form. 
Assuming the words of the enacting jnirt of the statute 
to be sufficiently large to comprehend a ca«c of this 
kind, they must still be construed with reference to the 
mischief intended to be guarded against. That mis¬ 
chief was the necessity of making a mere formal sur- 
render. Now, if before the statute, tlic steward had 
taken a formal surrender witliout examining the wife 
apart from her husband, nothing'would have passed 
under the will. I am of opinion that the statute merely 
supplies the surrender, and not that examination of 
the wife which, by the custom of this manor, was ne¬ 
cessary previously to the passing of the surrender. 1 
an^quite satisfied that the le^slature did not intend to 
deprive married women of that substantial protection 
which, by the custom of this and other manors, is 
extended to them in cases of copyhold, and which is 
analogous to the protection allowcil them by the law of 
England in cases of freehold property. For these 
reasons, 1 am of opinion that the lessor of the plaintiff 
is entitled to the judgment of the Court. 


Best J. concurred. 


Judgment for the plaintiff. 
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Mabsh, Executor of Quinlan against C. M. 
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^OVENANT upon a deed, whereby the parties 
agreed to submit certain diflercnces to the award 
of arbitrators. The first count of the declaration stated 
the defendant’s covenant to obey, abide by, and perform 
the award, and that he would not by afibeted dela}’, or 
otherwise hinder, or prevent the arbitrators from making 
their award. It then stated, that the arbitrators duly 
made their award, and that they thereby directed, that 
the defendant should pay to the plaintiff certain sums 
therein mentioned. The breaches assigned were, that 
the defendant did not pay those sums of money. The 
second count was founded upon the same deed, and 
assigned as a breach, that the defendant did, before the 
making of the award, hinder and jirevcnt the abitrators 
from making their award in this, that the defendant, by 
a certain deed in writing, signetl and sealetl with the 
seal of the defendant, after reciting as therein was recited, 
did revoke, abrogate, and put an end to, and determine 
all and every arbitration or arbitrations, reference or 
references to arbitration, deed or deeds of submission. 


Declaration 
Mated that de¬ 
fendant cove¬ 
nanted to obey, 
abide by. and 
perform an 
award, and that 
he would not 
prevent the ar¬ 
bitrators from 
making tbeir 
award It then 
stated that the 
arbitrators 
made their 
award, and 
tliereby directed 
the defendant 
to pay a certain 
sum therein 
mentioned ; and 
alleged as a 
breach of the 
covenant that 
the defendant 
did not pay the 
sum awarded. 
Plea, that be¬ 
fore the award, 
defendant, by 
deed, revoked 
the authority of 
the arbitrators, 
of which re¬ 
vocation they 
had notice: 
Held, tipon de¬ 


murrer, that 

defendant was entitkd to judgment, although it spiieared by the plea, that he had been 
guilty of a breach of tlic coveiuut to abide by the award by revoking the authority of the 
arbitrators, the plrintiiT being entitled to recover damages only in resfmt of the cause tit 
acticni stated in his declaration, and nut in respect of a cause of action disclosed in tke 
plea. 

Tlic second count of the deidaratiun Mateti the deed of reference, and then averred tliat 
defendant did, before tlic making of the award, hinder and prevent the arbitrators from 
making their award in tliis, that the defendant, by a certain deed in writing, signed and 
sealed by him, after reciting, ns was therein recited, did revoke the authority: Held, upon 
demurrer, that tliis was an ^legation, not of the mere legal I'Hi-ct of the deed, but of the 
fact of revocation, and that it was unnecessary to state that the arbitrators had notice of 
the revocation, that being nwawrily implied in the averment, that the defendant had 
yeroked tlie audwrity. 


agreemoit 
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' kSSS. agppeemrat or agreements, contract or oontraeCs to refer 
to the drintration or award of the siud* arbitrators, 
whereby they, the said arbitrators, were hindered dhd 
prevented from making their said award, and whereby 
the said plaintiif lost,, and was deprived of the benefit 
that he would otherwise have derived from an award. 
The delbiidant pleaded to the first count, that before 
the arbitrators made their award, he, the defendant, by 
deed, r(vokc*d their authority, of' which deed and re¬ 
vocation of their authority, the arbitrators before the 
making of the award in the first count mentioned, had 
notice. To this plea tlie plaintiff demurred. The de¬ 
fendant demurred to tlie second count of the declaration, 
and assigned for cause, that it was not alleged, that 
the arbitrators had notice of the revocation, nor was it 
shewn how the defendant hindered them from making 
tlieir aw-ard. 

Chithf, for the plaintiii'. The plaintifi* is entitled to 
judgment on the demurrer to the plea to the first count. 
The ground of action statcil in that count, is the breach 
of the covenant to {lerform the award- The plea shew's 
the award to be void, but admits tliat the defendant has 
committed a breach of another covenant set out in the 
declaration, by which the parties covenanted not to 
prevent the arbitrators from making their award. In 
ChartUey v. fVinsianley (a), this Court refused to arrest 
the judgment in an action brought upon an arbitration 
deed, where one of the parties to the submission had 
become a feme covert subsequently to the submission 
and before the award: the breach alleged in the declar- 


(m) 5 Jiarit SCO*. 
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■tioBf bang non-pajnnent of moncj pummit to dM, 
•ward, on tho.groand, that it appeared npcm the whole 
record, that one of the parties had been guilty of a breadi 
of the coroiant, not to alnde fay the award, Le fine/ 
V. PapMoruifl) Now, here it n(^Mars by the defonl- 
ant'a plea, that be lias broken tiiat covenant by revdcing 
the arbitrators* authority, and therefore that case is ex¬ 
pressly in point. Secondly, the plaintiff is mtitled to 
judgment on the last count. For there an actual re¬ 
vocation of the authority of the arbitrators is alleged, and 
that is sufficient. In Vynior's case(/i}, which was on action 
on a bond, the defendant craved oyer cX the conditiem, 
which was to abide the award of Mr. Hu^Ct and then 
pleaded, that he by his deed ** revoked and abrogated 
the authority of the arbitrator," to which the plaintiff 
demurred, and it was resolved, tliat the plaintiff need 
not aver, that tlie arbitrator hod notice of tlie counter¬ 
mand, for that is implied in these wonls, ** revocavit 
ct abrogavit omnem authorit^cni,’* for without notice 
there is no revocation or abrogation of the au¬ 
thority, thmefore, if there was no notice, it should 
be found for tlie defendant os if a man pleads quod 
feofiuvit, dedit, et dimisit pro tcimiuo vitte, it implies 
lively, for without livery, it is no feoffment gift or 
demise. Now, that is an authority expressly in point 
to shew, that Uie last count is pro|K:rly framed. 

Gaselee contra. The pica is a good answer to the 
cause of action alleged in the first count, which is sub- 
stantialiy the non-payment of the money awarded. The 
plea shews that the award is w holly void. If the argument 
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OB die pert i^tbepieifitiffi* topreveil, he enll derire ihc 
«uae advant^ie firoiA this ecticni as if the award had 
been good. At any rate, that wonld be the casei if the 
pliwtiff had dedared in debt upon die aawrdj for in that 
case he would hove been entitled to recover the whole 
sum awarded. (The Court dien desired liim to proceed 
to the other point.) The plaintiflP ought to have stated 
in the last county that the arbitrators had notice of the 
deed of revomtion. The allegation i% that the defend¬ 
ant, by a deed signed and sealed by him, reciting as 
therein wm recited, did revoke. The plea, therefore, 
merely states the legal efiect of the deed. Now the 
mere execution of such a deed, which purports to re- 
▼dke the authority of the arbitrators, would not operate 
as a revocation without express notice, and therefore the 
second count is bad. 


Abbott C. J. 1 am of c^inimi, that the defendant 
is entitled to judgmoit upcm the demurrer to the plea 
to the first count of the declaration. The ground of 
complaint in that count is the non-payment of money 
pursuant to the award, or in other words, a breach of 
the covenant to perform die sward when made. It ap¬ 
pears by the plea, that the defoidant, by countermand¬ 
ing the auUiority of the arbitrators, hat broken the cove¬ 
nant to abide by the award, or that whereby he stipulated 
not to hinder the arbitrators from making an award; 
and it is urged on the part of the plainlifi^ that although 
this plea is an answer to the cause of action suggested 
in this count, y^ that, inasmuch as it appears upon 
the whole record that the defendant has been guilty of 
a breach of covenant, the pUintiiTis entitled to judgment 
upon that count, and the case of CharnUy v. Winston- 

fey 
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49 (a) has been rdied npon. That case, hoarstiri IS 
▼ery distinguishable from the present. There it ap^ 
peared npon the face of the plaintiff's count, that the 
award was made after one of the parties to the sub¬ 
mission had become a feme covmt. Her marriage was 
in itself a revocation of the authority of the arbitrators, 
and therefore was a breach of the covenant to abide by 
the award. In this case, the breach of that covenant is 
disclosed only by the defendant’s plea, and it never has 
been held, that a plaintiff who seeks to recover damages ibr 
one ground of action stated in his count, u entitled to 
recover in respect of another disclosed by the defend¬ 
ant’s plea. 1 am of opinion, that a plaintiff can re¬ 
cover only in respect of the ground of action stated in 
his declaration. As to the demurrer to the last count, 
I cannot distinguish this from Vymot*% case. There the 
allegation was, that the party by his deed revoked the 
authority of the arbitrator, and the decision was, that 
that allegation imported notice to have been given to 
the arbitrator, and that being so, the case is expres^y 
in point with the prment. If the declanUion in this 
case had alleged, that the party had sealed and delivered 
a certain deed, containing therein as fellows, and setting 
out the deed, and thereby revoked the authority of the 
arbitrators, it would not have been suflBcient, for that 
would only have been an allegation of the effect of the 
deed. Here the allegation is, that there was an express 
revocatiem by deed. 


011 

1002 . 

Ifsasa 

BinvSSi* 


Bayley J. It is laid down by Lord Co4e in fymor*» 
case, that ** there is a differmice when two things 


(<i) 3 JBatft SS6. 

LI 2 


are 
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are xequute to Ae performance of an act» and boUi 
things are to be done by one and the same party, as in 
the case of feoffment, gift, demise, revocation. See,, 
and when two things arc requisite to be performed by 
several persons, as in the case of a grant of a reversion; 
attornment is not implied in it; and yet without 
attornment the grant hath not perfection; but, foras¬ 
much os the grant is made by one, and the attornincnt 
is to be made by another, it is not implied in the pletul- 
ing of the grant of one; but, in the otlicr case, Ixith 
things are to be done by one and the suinc person, and 
that makes the difference.'’ Now, here the allegation is, 
that the defendant by deed rcvokeil the authority, and 
that is a double allegation, importing, first, that the 
party executed a dcetl of revocation, and, secondly, 
that he gave notice to the arbitrator.-;. The plaintiff, 
therefore, may put in issue, either the execution of the 
deed, or the fact of notice. 1 think, therefore, that 
Vynior'fi case is an express authority to shew* that the 
last count of the declaration is properly framctl, and 
for the reasons given by my Lord Chief Justice, I am 
also of opinion, that the deicnditni is entitled to judg¬ 
ment on the demurrer to the plea to the first count. 


Holkovd J. 1 am oi‘ opinion that the defendant is 
entitled to judgment upon the demurrer to the first plea. 
This case is very distinguishable from CAanilei/ v. ff'in- 
Stanley for the reasons already given by my Lord Chief 
Justice; and 1 think that the phiintiff, who, by his 
declaration, seeks to recover damages for the causes of 
action therein stated, ought not to be allowed to recover 
in respect of another cause of action, disclosed by the 
defendant’s plea. As to the demurrer to tlie last count, 

Fyniof^i 
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Pynior^s cate is an authority to riiew that it ii sufficient 
to allege that the party by deed revoked the authority 
without expressly averring that notice of revocaticm was 
given to the arbitrators, and that being so, the judg¬ 
ment must be tor the plaintiff upon that count. 

Judgment for the defendant upon the demurrer to 
the plea to the first count, and judgment for the 
plaintiff upon the demurrer to the last count, (a) 

{a) Be$t 3m me abient at Chamben. 


Dronefield against Archer. 

y 'JKDALt, in Michaelmas term last, obtained a rule nisi 
for taxing the defendant's costs under 43 G. S. r.46. 
s. 3. the plaintifi* having held the defendant to bail without 
any reasonable or probable cause. It appeared upon the 
affidavits, that the plaintiffi in Septemberf 1817, entered 
into the tlcfendant's service under a verbal contract, 
under which he claimed, os due from the defendant, a 
sum of 28/. and upwards. Against this demand, how¬ 
ever, the defendant had a set ofij which was proved. 
And it further appeared, that on the Sth Julp^ 1820, 
when a tender of 2/. 1 8^d., as the balance due, was 

made, the plaintiff rcfusetl to receive it, claiming as the 
balance then due to him, the sum of Gl. 19s. only. 
The jury were of opinion at the trial, that this was the 
true balance, and thcreu^xm found a verdict for the 
plaintiff, damages 44, in addition to the sum tendered. 
Gn the 10th the defendant w’as held to Iwil in the 
sum of 15/. and upwards. 

L I 8 


18SS. 



Bcnactsu 


Febnmj/ 4tb. 


Where, in the 
account be¬ 
tween plain¬ 
tiff and defend- 
antv there are 
itenu clearly 
due on both 
sides, it ia an 
arrest without ' 
reasonable and 
probable cause 
within 43 G. S. 
C.46. s. 3. if the 
plaintiff arrests 
and holds the 
defendant to 
bail for tlte 
amount due to 
him witlHMit, at 
the same tim^ 
giving him 
credit for die 
items dearly 
due on the 
other side of 
the account. 

He oiu^t only 
to hold the de¬ 
fendant to bail 
for the admUtsd 
balance. 


JX F. 
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Si4 

1892 , 

DEomtratD 


JX F, Joaes shewed cause, and contaided that here 
there was a reasnnable and probable cause for the arrest, 
the amount due from the defendant being upwards of 
1 Bh As to the set off, it was not material, because the 
statutes of set off arc not oonipulsory, and the liluiiitifi' 
could not be certain whetlier the defendant would »t*t 
off the debt due to him. In Broren v. P^tvn {a\ it 
was held, that where a party who owed another 
and lind a debt of 10/. due to him, arrested the other 
p.arty for 10/., although upon the balance no debt 
whatever was due to him, no action could be maintained 
for a malicious arrest. 


TSndal cantht was stof^ied by the Cknirt. 

Per Curiam> It is an arrest without reasonable or 
probable cause, if, wlicrc the plaintiff knows that the 
defendant lias a set'off reducing the balance below 1 a/., 
he holds the defendant, nevertheless, to bail fur the 
whole amount. The effect of the statute of set-off is 
to make the balance really due the debt ibr whiclt the 
arrest ouglit to be made. Tiic stat. 43 G. 3. c. 46. s, 3, 
directs, that if a plaintiff holds the iluieiidant to liail in 
any amount without reasonable or probable cau«; ibr 
so holding him to bail, he sh.aU |my costs. Now, what 
is a reasonable and probable cause for arrest ? Is it not 
the obtaining security for that which is fairly due ? Now 
that must be the balance. It is said, tliat a defumlont 
is not bound to set-off the debt due to him. That is a 
very good reason why the plaintiil' should be allowed 
to include in his declaraliuii the w hole sum due to him. 




but 
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but it is no ground for contending diet a party should 
thus be deprived of his liberty. Suppose a plaintiff 
has mode advances to a merchant to the amount of 
KMMKKtfit the true balance being, after alknring the 
defendant's set-off, only a small sum, can it be con- 
tentlcd that he may be held to bail to the full amount 
of the advances made ? If so, it migfit be impossible 
for him to obtain bail; and be might, by lying in 
prison, commit an act of bankruptcy. In this case the 
plaintiff, when the tender was made to him, admitted 
the balance to be under 7L, and yet, notwithstanding, 
two days after that, he caused the defendant to be held 
to bail for 1 5l. and upwards. He had ther^tre no 
reasonable or prcdxible cause ftnr holding him to bail in 
that amount. The rule must be made absolute. 

Rule absolute, (a) 


aii 


isti. 


Dawsmu 

Ascass* 


(a) la Metd, em s lal«r dmf ia Uie tenii, a qiiaUon af<ow, 

wli«tb«r cKCcttlpra, having held a party to bail without rrpionahla or 
probable cauic for a debt due to their te^ator, were within the act. And 
the Caatt held that they were, lierauiie an action Ibr a malicious arrest 
would Ik against them, and tlik was an analogous renwdy. 


L 1 -i 
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Tmadaif, 


Cobb, Assignee of Mokset, a Bankrupt, against 
Symonds and Another. 


Anaufi^ 
may iw« 

winiiB 1 iXte, 1. 

e. 15. •• 8. m 


hb 

trade vt Ihriiw 
by buyt^ and 

thM^ Mich 
bayii^ and 
aalLag be IDe- 
A fnmkf 
One to tte 
crawn badebt 
within SI Jbe. 1. 
c. 19. *.9., and. 


lay in pibon 


nnaUeto pay 
cxcfacquar pe* 
ndties for 

HcUthat b 

waaaaaetof 

bankruptcy. 


'J'ROVER for cattle, goods, and chattds, the proper^ 
of the bankrupt before bis bankruplxy. Plea gene> 
ral issue. At the trial before Dallas C. J. at the lart 
Summer assizes for the county of Na^kf the prindpal 
questimis were, as to the trading and act of bankruptej*. 
As to the first, the only instances of bujring and selling 
whidi were proved, were (he purchase of laige quantities 
of smu gg led goods, and the sale of those articles 1^ 
retail. No act of buying and selling legal goods was 
given in evidence. The act of bankruptcy connsted in 
lyii^ in prison above two months at the suit aH the 
crown, for penalties incurred by him in ronsequence of 
his smuggling transactions. The Lord Chief Justice 
thought, that as to the first, the case fell within Ex parte 
Mtpmott (a), and that as to the second, the penalty 
mig^t properly be considered as a debt, and so the act 
of bankruptcy was suffident. The plaintiff accordingly 
had a verdict. Frere Seijt. in last Mkhaelmas term 
obtained a rule nisi for entming a nonsiut. And now. 


BlossHt SeijL, Starks and Ro^e, shewed cause. In this 
case there was a sufficient trading, unless the illegality 
of it makes the difference. The statutes relating to 
bankruincy, speak of the bankrupt as an offender, and 
the preamble to 1 Jae» 1. r. 15. speaks of sudi as wil« 


fiiUy 


(a) 1 Act. 197. 
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iiilly and wickedly become benkrupti. And it would 
surely be absurd to ai^e^ that an a^tkmal oflSsno^ by 
which he is more wickedly and wilfully a bankrupt 
could prevent him from having a commission taken out 
against him. Suppose a person trades without having 
served an apprenticeship, could it be contended, that 
tliis would prevent him from being a bankrupt ? Here^ 
he seeks his living by buying and selling, and die very 
circumstance that his trade is illegal, puts his estate in 
greater danger, and requires that his real creditors, 
whose debts arc unaffected the illegal transactions, 
should have this protection. The only effect of the 
smuggling transactions would be to prevent die debts 
tainted with it from being received or proved under the 
commission. The object of the bankrupt laws was to 
protect the meritorious creditors, and prevent them from 
being placed in jeopardy by the improper speculadons of 
their debtor. The case JSx parte Meymott is an express 
authority in point, and has been uniformly acted upon. 
In 180G, Johnson the smuggler was made a bankrupt, 
and this point was never token as an objection to the 
commission. As to the act of bankruptcy, it is clear, 
a penalty is a debt due to the crown, and the 21 Jae. 1. 
r. 19. s, 2., which makes the lying in prison two memths 
an act of bankruptcy, is quite general. This is dearly 
as mudi within the mischief to be remedied as any 
ordinary debt. 
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Scarlett, JFrere, Seijt., and JRobinaan contrfi. Nothing 
can be done under such a commission as this. For all 
the transaedems in which the bankrupt was engaged, 
were illegal, and so the debts due to him under this 
illegal trading could not be assigned. It does not ap- 
pear that Johnson’* case was contested. In parte 

MeymoU, 
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thU was not the point decided, but nerdjr 
an obiter dictum of Lord Hardmcke, An infant 
cannot be made a bankmpt, Rex v. Cole («), and 
t)ie reason given is, because be cannot contract debts. 
Here, the debts contracted are not recovcrid)lc, being 
tainted with smuggling. As to getting his living by 
buying and selling, that must surely mean by a legal 
buying and selling. Why should an individual like 
this have the benefit of a certificate to protect himself 
from any future demands ? Suppose the case of a re> 
ceiver of stolen goods, who equally gets his living by 
buying and selling them; could he be made a bankrupt 
as a trader ? No person could, under the circumstances 
of this case, have given credit to him as a trader. As 
to the second point, the statute only speaks of arrest 
for a debt, and says nothing oi* penalties due for offences 
committed. A ^'ing in prison for a misdemeanour is 
not within it, and this is of the same nature. 

Abbott C. J. The words of the statute 1 Jacm 1 . 
c. 15. s. 2. are, that all persons seeking their trade oi’ 
living by buying and selling, may be iiiadc bankrupts; 
and 1 think the safest course for us to pursue, will be 
to g^vc effect to the plain meaning of tliese words. 1 
can find nothing to satisfy mc^ that the legislature dkl 
not intend to include in them every species of buying 
and selling, whether legal or illegal. If, therefore, the 
point was entirely new, 1 should be of opinion, that 
this was a sufficient trading within the statute. But for¬ 
tified as I am by the opinion of tlutt very eminent lawyer. 
Lord Harthoicke, 1 entertain no doubt on the sulgcct. 


(a) I Lord BayiH, H4, 


It 
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It iii very true, that this was not the point decided in 
Ex parte Mejfiuoit (a)« but Lord //erds>fc4e there assumes 
it as a proposition iucupable of being denied, and builds 
his argument upon it. On the otlier point, I am clearly 
of opinion, that a penalty due to the crown is a debt 
within 21 Juc. J. c. It). 2., and that the lying two 
moiiihs in prison under it in the present case, was a 
sullicicnt net of bankruptcy. The rule must therefore 
bo discharged. 

lIoLRovD .T. (6) 1 am of the same opinion. As to 

the act of bankruptcy, it is clearly within the statute, 
for it is etjuuliy a proof of a party's insolvency, whether 
he lie in prison because he is unable to pay a penalty 
or a debt. As to the question whether this was a 
sufliicient trading, I um of opinion, both on the words 
of tlie statute, the authority of Lord Hard-mdce^ and 
the principle of the thing, that we ought to decide that 
the illegality of it can inukc no diitbrcnce. The words 
of the statute arc general; ** persons scekiitg their trade 
of Jiving by buying and selling/’ Xow in tin's cose the 
party did so; and he therefore falls within the words. 
But it is said that it must be a lawful buying and sell¬ 
ing. ’I'he statute, however, is entirely silent upon that 
subject, and it would be very strange, if a party could 
set up his own illegality, to prevent himself from being 
made a bankrupt. l.ord Ilartlv^ickv, in Ex parte Mey~ 
}utitlt puts this case as one without tloubt, and appears 
to refer to it as if tliere iiad been a case dccidcti upon 
tlic point. As to the principle, it seems to me that 
traders arc liable to greater losses, when the trade which 

(<i) 1 .Itk. 1!I7. (6) BiifleyJ. in tlir Itail Court. 

they 


1828 . 

Con 

»gabu» 

ilriaom*. 
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1822. they cany on is unlawfol, and persons advancing th«n 
money are subjected thereby to greater risk. Then if 
s f wi r 80^ the snmmaiy jurisdiction of a commission of bank* 
rupU^ is peculiarly advantageous in such cases. U{ion 
principle, therefore, it sc^s to me, this would fail 
within the mischief- intended to be remedied by the sta¬ 
tutes against bankrupts. But if that were uncertain, it 
soems to me that it is quite sufficient that it falls within 
the words of the clause in 1 Jac. 1. c. 15. Upon both 
points, therefore, I agree with the opinion which my 
Lord C. J. has pronounced. 

Best J. A man who owes a penalty is a debtor to 
the king, and 1 am therefore clearly of opinion, that 
there was a sufficient act of bankruptcy in this case. As 
to the other point, the opinion given by Lord Hardwickct 
in Ex parte Meymott, is decisive, and that opinion has 
been acted on ever since. The original statutes of 
bankruptcy treat the bankrupt as a criminal, and were 
intended to give prompt execution against him; and 
till more modern times, they never contemplated any 
protection to him. It seems to me, therefore, that a 
party who actually gains his living by buying and 
selling cannot be allowed to say, that because that buy¬ 
ing and selling was illegal, he is not to be made a 
bankrupt. This rule must therefore be discharged. 

Rule discharged. 
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1882. 


Dawson against Linton, Esquire. 


Thund^f, 
FfAmarjr 7lh. 


^^SSUMVlSlT ii|wii >cvcral f(|)ecial counts, and also 

fttr r.ioiu-y paid to the use of the defendant. Plea, provided thatl 

gcncnil At the trial, before Richardson J., at the sl^uid^'pliid 

last I.iucoln assizes, the only question was, as to the lia- of Aelimlfa** 

bility of the defendant to repay to the plaintiff the sum 

of 20/. 1 iji. for a drainage tax. It appeared that the 

plaintiff liad been tenant to the defendant of a farm, ^retainthe 

same out of 

situate within a certain district, liable to a drainage tax the rent* pqr- 

obic to their 

of Ir. per acre. Pie paid his rent in full to the defend- hmdiord. And 

ant, and (piilted the farm, on the (>th April, 1820, but ca^’or neglect 

did not pay the drainage tax then due. When he quit- 

ted, by the perniLssion of the incoming tenant, he left 

a stack of wheat on the premises. A demand being in 

Jtdy 1820 made on the inconiini; tenant by the collector «»» the land* 

^ , diMged with 

tor the year's drainage tax, daic April 0th, 1820, the die tax in er- 

, rear, and if the 

tenant refused to pay it, and n warrant ot distress hav- some ohould be 

ing been obtained, the plaintiff’s stack of wheat was w no oufeteUnt 

distrained, and in consequence, the plaintiff was obliged 

to pay the amount of the tax. By the local act it was 

provided, that the tax should be paid by the tenants of the *»- 

lands and grounds charged with the same respectively; *»*■ the payment 

and tluit such tenants should and might deduct m^t be token 

. . „ . .1 1 . P®»»emKm of, 

and retain the same out of the rents payable to their and let in dk. 

charge of tito 
tax: Held, 

that tlic teiiantA to be charged with the tax were thoic in whose time die tax aeenied due^ 
and not the tenants Ibr the time being. And. tlierefore, whne an outgoing tenant having 
paid his rent in full, hod left property on the premises, which was o&rwarda distrained 
fbr the tax due during his tenancy, and he was obliged to pay it t Held, that he might 
recover die some in au action against his landlord for money paid. 


londloi^: 
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1822. 

Dawbok 

agaiiut 

Likton. 


landlord; and also, that in case of neglect to }‘my, the 
tax might be levied by distress on the goods and chattels 
which should be found on the lands charged with the 
tax in arrear; and if the same should be untenanted, or 
no sufficient distress could be found, the lands and 
grounds chargeable should remain as a surety for the 
payment thereof^ and might be taken possession of, and 
let in discharge of the tax. It was contended, at the 
trial, that the succeeding tenant was liable for tlie tax, 
and therefore that the action should have been :i<ruinst 
him. The plaintiff had a verdict. Ht'ath'r^ in hist 
Michaelmas term, obtained a rule nisi for entering a 
nonsuit. And now 


Balgtn/f who shewed cause, was stopped by the 
Court, who called on 

Clarke and Reader to support the rule. The act of 
parliament directs the tax to be paid by the tenant of 
the land charged; now that must mean, not the tenant 
in whose time the tax accrued, but the tenant for the 
time being; and it is confirmed by the subsequent pro¬ 
vision, making the land itself liable if untenanted. 
Then if so, the incoming tenant should have paid it, 
and might have deducted it from tlic next rent. It 
was his default, therefore, which caused the distress to 
betaken of the wheat; and consequently the action should 
have been broug'nt against him. If this were not so, 
the tenant, by having on the farm the goexls of various 
persons, all of which might be distrained fur tlie tax, 
might subject the landlord to a variety of actions. 


Abbott 



iw Tm to ft So Yiam of GEORGE IV. 


B9B 

Abbott C. J. It m dear that this tax must ultimatdy 18S3. 
fall on the landlord^ and that the plaintiff has pdd his 
money in discharge of it; he has therefore a right to 
call upon the landlord to repay it to him. 1 think the 
meaning of the act was to make tiie tax payable by the 
tenant in whose time it became due, and who received 
the benefit of the drainage. If it had then been paid, 
the plaintiff might have deducted it from his rent; but 
os lih was not called on to pay it till after the rent had 
liecn paid, I think he has now the right to require the 
landlord to reimburse him. It might be very hard, if 
the new tenant were to be com}ic]lcd to advance money 
to pay the tax for his predecessor, even though ulti> 
mately he would be entitled to recover it. Here, the 
action is only for money (raid for the defendant, and not 
for any special damage arising from the distress. Tiie 
verdict is therefore right. 

Rule dischar;^d. 


Doe on the Demise of Sutton against 
Ridgway. 


Fridajf, 
February Rth. 




^^ASF.LEE applied for a rule calling upon the lessor vriiere « rule 

of the plaintiff to shew cause why, in default of 

payment of the costs of a fonner tjectnient between these 

parties w'ithin a certain time to be named by the Court, ** 

the defendant should not be at liberty to non pros fwinw ^ect. 

• _ mem have been 

the present ejectment. It oppeared on the affidavits, ^id. ibe 

interfere, nnd 


permit the defendant in case those costs are not (laid before a certain day to be named by 
the Court, to non pros the ejectment pending. 


that 
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Dob dem. 
SUTTOH 
ilgabut 
RnawAT. 


thi^ Anne Walker, the person last sdsed, diedOc/o- 
her 14th, 1801, and that the lessor of the plaintiff filed 
his bill in equity to recover the premises in 1819, 
which bill was, on demurrer, dismissed. In Trinity 
term, IS 19, he brought an ejectment, and on the trial, 
at the Summer assizes of that year, was nonsuited. In 
Hilmy term, 1820, a second ejectment was brought, and 
at the trial, at the subsequent I^ent assizes, the defendant 
had a verdict. On the 13th October, 1821, a fresh de¬ 
claration in ejectment was delivered, and in Michaebnas 
term last, a rule was obtained, and made absolute, for 
staying the proceedings until the costs of the former 
ejectment were paid. These costs hud been taxed and 
were stiU unpaid. It was admitted that there was not 
any precedent for such a motion. 


Per Curiam. There is no precedent for such a 
motion as this; and the effect of it would be this, that 
if the party could not pay the costs within the time 
limited, he would be altc^thcr deprived of his remedy 
by gcctment, the twenty years having now expired. 
We think a'c ought not to go further than the pre¬ 
cedents have already gone in these cases. 


Rule refused. 
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1822. 

'i’he King against the Inhabitants of Wil- jSSypu.. 

MIXGTOX. 


^J^WO justices by their order removed John Moore, 
Ids wife and family, from the parish of Crm^ford to 
the parish of WibniHglon, in the county of Kent. The 
sessions on appeal confirmed the order, subject to the 
opinion of this Court on the following case. 

The pauper, John Moore, never did any act by 
which he acquired a settlement in his own righL In 
the year 1814, he was removed with his .father, Thomas 
Moore, by an order of two justices, from the parish of 
Crayfbrd to the parish of Wilmington, as the place of 
settlement of the pauper’s iatlier, which order was ap¬ 
pealed against, and upon the hearing of tlie. appeal 
confirmed. The pauper, in the same year, returned 
with his father into the parish of Cratfford, and was 


DnriD^tlie 
iBummy of a ' 
child, there can 
be no emand- 
pation unleM 
he manica, uid 
•o becomea 
binuelf the 
head of a fa- 
miljr, or con. 
tract some 
oUier relation, 
to as wholly 
amt perma¬ 
nently to ex¬ 
clude the pa¬ 
rental conlrottl. 
Semble. that 
the acquiring a 
icutenient of 
his own does 
not properly 
constitute an 
emancipation. 


hired by the week to Sir Hetirij Creox in that parish, in 
whose service he continued as a weekly servant for nearly 
two years. Upon leaving the service of Sir Hemy 
Vres^e, he followed the occupation of molc-catdiing in 
the parish of Crayford, by which he obtained his own 
living. He never resided with his father’s family, nor 
did his &ther exercise any control over him. In the 


latter end of the year 1815, when the pauper was about 
17, his father Icfi Crayford, and went to live first at 
Poplar, in a tenement at per week, w*bere he con¬ 
tinued about eight months, and in or about the month 
of February, 1817, went to Boa), where he rented a 
house and orchard at 20/. per anneun, and in which he 
VoL. V. Mm still 
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Tha lalubit- 
■ntsof 

"WuMunaxaifm 


Still (xuitinues to reside. Wliilst the pauper followed 
the business of mole>catching at Crayford^ he used 
occasionally to'visit his father both at Poplar and at 
Booj, and once slept at the father’s house in PopioTf but 
he did not receive any maintenance or assistance what- 
soOTcr from his fatlier. After the father had occupied the 
house at Bow for rather more than a year, the pauper, 
who was then about 1 it years of age, married his present 
wife. The question fur the opinion of the Court was, 
whether the pauper before his marriage was emanci¬ 
pated by his earning his own livelihood, in the manner 
before mentioned, in the parish of Crayjord. 

BoUandt in support of the order of sessions, con¬ 
tended, that die pauper was emancipated at the time 
when the father gained his settlement at Bow. And he 
relied on the case of Eastwoodheif v. WestwoodAep {a)t 
and Lord KenyotCs judgment in Rex v. Offihurch (5), and 
Rex V. Walpole St, Pcla'*s. {c) 

Berens contra, was stopped by the Court. 

Abbott C. J. It is of importance to lay down so 
general rule for the guidance of magistrates on this sub¬ 
ject of emancipadon, and the best which I can suggest 
is this, that during the minority of a child there can be 
no emancipation, unless he marries, and so becomes 
himself the head of a family, or contracts some other 
relation, so as wholly and permanently to exclude the 
parental control. I say nothing about his acquiring a 
settlement of his own, because that does not, as it seems 

(a) 1 Str, 438. (6) 3 T. it. 114. (c) Bwr. S. C. 638. 

to 
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to me, properly fall under this head. There cah be, 
however, no question, that in that case he is obly 
removeable to his own acquired settlement. Here, 
the pauper was under 91, and had neither married nor 
contracted anv such relation os I have described, at the 
time when his father acquireil the settlement at Sara:. 
He was therefore not emancipated, and the brder of 
sessions is wrong. 

Order of sessions quashed, (a) 


1822. 


The Knre 


Hm InlMbit- 
■ntii of 
WUUIKCSZOV. 


(n) .Sec Hex V. WUton cum TSfombrotktt, 3 T. E. 355. 


The King against Ridowat. 


ifonday, 
Ffbmarif llth. 


'^''HIS was an appeal to the quarter sessions of the tyhero the •»- 

peace for the county of Lancaster^ a^inst the fol- be«^ng the 

lowing conviction, for an offence under the statute 

39 and 40 G. 3. c. 10(>. s. 4. Lmneaster, to wit. 

Be it remembered, that on the 19th dav of March, 

• * form, the court 

JS2Ij T. H., &c. are convicted before us, 11. P. and. ^ King’« 

Bench will, 

S. JVit Estluircs, two of his majesty’s justices of the peace upon a removal 

* ^ of the order by 

for the county of Lancagtfn\ of having, on the 10th of certiorari,quash 

Marchf in the year aforesaid, and w ithin the space of sessions, if they 

three calendar mouths next before this present 1 !)tb day S^t*Ui^"i!(*^o 

of Marcht in the year aforesaid, at Great Bolton^ iu the Md^dSe** 

county of Ixiticaslert attended a meeting of journeymen hMudll^n the 

and workmen, then ami there had and held, for the It 

was stated in 

uuriNMe of maintaining, supporting, ccnitinuing, and ‘‘uch conviction 

..... , , that defendants 

carrying on a combination, for a puqxise, by tlic sta- had utended a 

meeting for 
carrying on a 

combination of jounieymcn, thx /turftote ly obtaining an advance of wages : iMid, that 
this espreNsion was synonymous with the words of the act. which prohibits combinations 
|a obtain an advance of wages, and that the conviction was suIRcicnt. 

Mm2 ttitc 
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1828. tnteia such case made and providedi and hereinafter 
next mentioned, declared to be illegal, to wit, A com- 
bination of journeymen anil workmen in tlie business of 

BasawAT* j if 

bleaching^ for die purpose of obtaining an advance of 
wages in that business, contraiy to the statute made in 
the S9th and 40th years of the reign of his late majesty, 
King George the Third, intituled, Ac. When the ap¬ 
peal came on to be heard, several objections were taken 
by the counsel for the appellants to the form of the 
conviction. And the Sessions, without hearing any evi¬ 
dence on the merits, made an order ibr quashing the 
conviction, subject to the opinion of this Court as to its 
sufficiency in point of form. 

J, WiUiams and Denman^ in support of the order of 
sessions. Even supposing the sessions wrong, there is 
no precedent which can be found, where this Court have 
ever interfered after the sessions have quashal a con¬ 
viction. This is like moving for a new trial after *an 
acquittal for a misdemeanour, owing to a misdirection 
on the pait of the Judge, which is never allowed. I'he 
cases in which this has been done before, are JRex v. 
Alien (fl), Rex v. Cook (A), and Rex v. Retlfearne. (r) 
But all those cases were reserved on facts, and in the two 
latter, the convictions had been affirmed by the sessions. 
Here too the act on which this conviction proceeds, 
has fixed a limited time within which the charge must 
be preferred, which affords an additional argument 
against reserving a case on a mere point of form, and 
after long delay in the court above^ again trying the 
merits at the sessions. But supfiosiiig this not to be 

(«) 15 EaU, MS. (b) ST. JR. 519. (c) 4 T. U. SIS. 

well 
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well founded as a preliminaiy objection, then the ooi»- 
viction tis defective in form. It only states, that die 
parties convicted, attended a meeting for the purpose of 
maintaining, supporting, continuing, and cariying on a 
combination for a purpose by the statute declared to be 
illegal, viz. a combination lor the purpose of obtaining 
on advance of wages. Vow this does not follow die 
words of the act S!i and 40 G. 3, r. J06., the third 
section of which, in ticscribing the combinations thereby 
made illegal, calls them combinations to obtain an ad¬ 
vance of wages. Now, a combination for the purpose 
of obtaining, is not necessarily a combination to obtain. 
For the former would include combinations for an idle, 
foolish, and irrelevant purpose, but the latter could only 
mean such as arc likely or calculated to obtain the end. 
And this was the opinion of Lord JEXlenbtnraugh in Rex 
v. Nield and Others («), where he says, “ It is not 
enough that the agreement should be for the purpose of 
controlling, that is, with intent to control, but it must be 
entered into for controlling, that is, for effecting that 
object." That is precise!}' in point with the present 
case. Tlic safest way in these cases is, to fbllow exactly 
the words of the statute. 

Scarlett, Coltman, and Starkic, contra, were stopped 
by the Court. 

Abbott C. J. 1 am of opinion, that in this case, the 
order of sessions is wrong and must be quashed. This 
order is brought before us by certiorari, and that being 
so, we find that the original conviction has been quashed 

(o) C Euit, 426. 

Mm3 by 
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IBMn by the icisioiis for inforiuality. It is then our tlul}’ to 
(9^Uie it, and if we cannot see any iiifonnaliJy in it, to 
4|«M quash the order of sessions. But in so doing, we oiiglit 

BinqwAV. ' ^ . 

no( to deprive the party of his appeal on the inerits, and 
therefore^ we shall, uAer quashing the order of sessions, 
send the cose back to them to enter coiitinnunces niul 
hear the appeal. Then is there any inrorniality ? No 
man entertains greater respect A>r the opinion of Lord 
JSUatltorQUgh than 1 do, but I own that the observation 
quoted from Hex v. X(cld aud Others is not satisfactory to 
iqy tnind. He seems to have considered the word pur¬ 
pose as synou^'muus with the W'ord intent, and to have 
thought that an agreement with intent to control might 
not he an agreement to control. But looking at this 
act of parliament, I am of opinion, that a cooibination 
for the purpose of obtaining, and a combination to ob¬ 
tain an advance of wages, arc the same. The third 
section expressly proiiibits combinutloiis to obtain an 
advance of wag<^ or to lessen the tiine of work, or to 
decrease the quantity, or for any other purpetse contrary 
to the act. That shews, that the legislature in using 
the word “ purpose” in this act, meant it to be syiiouyT 
mous not with intent,” but with ** object.” The 
same observation is dcducible from the words of (he 
fourth section. 1 tliiiik, therefore, that there is no dil- 
fercncc in the sense of the %vords u.sc*d in thU conviction 
and the words of the act of parliament, and if so, the 
ccmviction is sufficient. 

Bay<.£Y J. I am of the same opinion. The very 
words of the statute need not be usecl in the conviction, 
it is sufficient if the words used arc equivalent with the 
words of the act. Now, Itere the words ** for the pur¬ 
pose 
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pose of obtoiningi*' Bod «to obCaio,** are, lookiog oC 
tbi* act of pBrliameot, clearly t^nonymeiM. Aatotlw 
other qucation, I cntcitain no doubt* Tlw •onaona gjJJJSJ,, 
liave quashed the convktMMi for waol of form, and 
upon its being brought liefore us, no want of form ap¬ 
pears. Their order is therefore wrong, but I agree that 
the case shouid be remitted to them, that they may now 
hear it on the merits. 


Best J. (a) concurred. 

Order of sessions quashed, and case sent back to 
the sessions to enter continuances and hear the 
appeal on the merits. 

(«} Hohm^ J. bad left Uw coim. 


The Kino against tlie Mat'oi’, &c. of Great Monday, 

February lltb 

Yarmouth. 


^LOSSEIV Serjt. had obtained a rule to shew cause Where, ia a 
why the Master of the Crown OfBce should not 
again examine the matter, and tax the defendants tbdr 
costs in this case, which was a travme to a return'to a 

anwn m oon- 

writ of mandamus, cummaiuling the defendants to ad- *fiuence of Uw 

^ absence of ft nifo- 

init the prosecutor to his freedom. It appeared that witnew. 

who it one of 

William Barth, one of the common councilmen of the therarpontion, 
borough, was a material witness on behalf of the prose- eppeartbetw^ 
cutor, and subpoenaed to attend the trial at the last as- f^^e^tof, 

sizes for Norfolk. In consequence of his absence, the Son with^’ 

other coipon- 
toilfo tii0 pro- 

tecutor will be compelled to pay the costs of not praceeding to trial puinuHit to 


M m 4 


record 
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■TIm Kmc 
Hielfiqw,Ae. 

«f 0«KA« 

Yarmouth. 


record was withdrawn. Hie Master of the Crown 
Office certified, that upon reading the affidavits pro¬ 
duced before him on both tides, he was of c^inkm that 
costs ought not to be paid by the prosecutor for not pro¬ 
ceeding to trial in this case, it appearing, that the not 
proceeding to trial was occasioned by the absence of one 
of the witnesses sui^soenaed by the prosecutor, which 
witness was a member of the corporation, and for whose 
absence there was not any sufficient excuse. It was con¬ 
tended, in support of the rule, that the Master had 
proceeded upon a wrong principle, inasmuch as the 
mere circumstance of the witness being a member of the 
corporation, and being absent without sufficient reason, 
was not sufficient, unless it appeared alsc^ that in ab¬ 
senting himsell^ he had acted in collation with the de¬ 


fendants. 


The Court, after hearing Storks, who shewed caus^ 
and Biossett Seijt., and £. Aldervm, in support of 
the rulc^ directed that the case should go back to the 
Master to examine the affidavits again as to the point, 
wh^her the absence of the witness was produced by the 
act o^ or in collusion with the other corporators; di¬ 
recting him to award costs, in case he was of opinion 
that the witness*8 absence, although without sufficient 
excuse, arose entirely from his own act. 


Rule absolute, 
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Blundell against Blundell. 


/Mmwfr JItk. 


ANDREWS had obtained a ride to shew cause why ^nenmat. 

, o . tamef, koow- 

thc denmdant's attorney should not pay to the ingthatlMia 

_ WE 

plaintifPs attorney die costs of the oppositions to bail puu tiMm in, 
in this case. It appeared, that on the 17th December 
last, notice was ^ven in the name of the defendant’s tmudij UiuTt* 
attorney, that two persons of the name of MUes and 
Hutchhigs would justify as bail on the 2()th December^ 

At the time when the notice was served, the manning 
clerk of the defendant’s attorney assured the plaintiff’s 
attorney that the bail were both respectable persons, and 
requested that he would consent to their justification. 

It turned out, however, upon enquiry, that Hutchings 
aras an insolvent, and upon this being discovered, the 
bail did not justify. On the 22d December^ application 
was made to add another person as bail, and on the 
27th, notice of justification was given for MiUs^ and 
one Thomas Moody^ whose residence was described. 

No. 5, Waterloo Road, Soutkaoark. On the 31st De^ 
cember the parties attended at Mr. J. Holroyd^s cluim<* 
bers, but Moody did not attend. On the 1st January 
another notice of justification vras given for the 2d, and 
on the 2d Jamuxry, it appearing that Moodjfs residence 
had been misdescribed, being No. 50, Waterloo Road, 

Soutkwarh, the bail did not justify. Another notice was 
givoti for the 4th January, when, upon attending at the 
Judge’s chambers. Miles was rejected as being insuffi- 
pient. In support of his rule, he cited Steer v. Smith, (a) 


(a) cutty, BO, 


Turton 
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BldhhuIi. 


Turton shewed cause, upon an affidavit, which stated, 
that the representation made as to the rcspcctobility of 
the original bail was made by tlic managing clerk, with¬ 
out the knowledge^ privity, or consent of the defendant’s 
attorney, and that the mistake as to Moody'^ residence 
was a mere clerical error: and he contended, that there 
was no reason to make the defendant’s attorney pay the 
costs in this case, it not appearing that he had actctl 
vexatiously in the transaction. 

AndretPSi in support of his rule, ivas stopped by the 
Court. 

Abbott C. J. Here there clearly was a misrepre¬ 
sentation as to the respectability of the original bail, by 
the managing cl^k of the defendant’s attorney. It is 
indeed now said, that all this was without the privity 
or knowle^e of the latter, but he docs not swear, that, 
at the tiroe when the bail were put in, he was ignorant 
aS their insufficiency. It was his duty to take care not 
to put them in as bail, if he knew them to be unfit to 
jiwtHy; and it will be a wholesome lesson to others to 
make the defendant's attorney, in this cose, pay the 

COfitS. 


Rule absolute, with costs. 



tig THE 9d & So Yeabs of GEOIIGE IV. 


53$ 


Tile King agahisl the Justices of Colcuesteu. 

KSSOPPj In last Michaelmas term, had obtained a 
rule nisi for u mandamus to the justices of Col- 
Chester^ to enter continuances, and liear an appeal 
against the overseers’ accounts of the parish of Bo- 
/u/jih, in the borough of Colchester. The accounts in 
question had, on the 14th May last, been duly allowed 
by t'.vo justices, pursuant to 17 G. 2. c. 38., at a petty 
sessions; but they had not been examined and allow'cd 
at a special sessions, pursuant to 50 G. 3. c. 49. The 
sessions dismissed the appeal, on the ground that they 
had no jurisiliction. 

Knox and IValjord shewed cause. The sessions, in 
this case, hud no jurisdiction. In Bex v. Bartlett (a), it 
was held (before 17 G. 2. e. 38.) that the sessions had 
no jurisdiction until the accounts had been allowed, 
pursuant to -13 Bliz.; and in Bex v. Whitear (£), which 
(Kcurred afler i 7 G. 2., the same law was laid down. 
Now, by the 50 G. 3. r. 49., ccrtaiti other provisions 
were made to the mode of allowing overseers’ accounts, 
w'hich, in lA'stet^s case (c), wvre held to be cumulative. 
Then if so, by parity of reasoning to the cases above 
cited, these provisions should be complied with before 
any appeal can be made. 

Per Curiam, We are quite satisfied that the sessions 
(fl) Str.9SS. {h) 5 Burr. 136.1. (c) 16E.S74. 

hod 


1822. 


I’chruiurg tlth. 

It is not neces¬ 
sary in order 
to give the 
justices at ses¬ 
sions jurisdic¬ 
tion to hear an 
appeal ^ainrt 
overseera* ac¬ 
counts. that 
such accounts 
should pterl- 
ously have 
been caaaaucd 
and allowod. 
pursiuutt ta 
50G.S.b4SL 
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had jurisdiotion, and that they ought to have heard the 
appeaL This rule must be absolute. 

Rule absolute. 


Jessopp and Brodrick were to have supported the rule. 


Tuetdatf, * 
Febmafjf ISth. 


Foxall against Banks and Another. 


^^ve^Tp^ on a prior day in this term, ob- 

tiiror<mtB tained a rule nisi, calling on the plnintifF's at- 

Buy be indimedL 

on the patten tomcy to produce the postea in this case, before Wood 
been B., in order that he might certify, to deprive the plain- 

^d^n^u’ tiff of his costs. The case, which vras an action of trespass, 

pn^/w^did before Wood B., 

not object to when a verdict was found for the pliuntiff, damages one 
Mich tnxntioa. / " 

farthing. The Judge, at the trial, intimated his intention 
of considering whether he should certify or not. It ap¬ 
peared by the affidavit, that the costs had been regularly 
taxed, and that the taxation had been attended by the 
clerk of the defendants’ attome}’, and that no objection 
was then made. Subsequently to this, a summons w'as 
taken out before Wood B., to shew cause why the postea 
should not be produced, and a certificate endorsed 
thereon. This summons was attended by the parties, 
and the learned Judge then expressed his intention to 
certify, but the plmntifPs attorney refused to produce the 
postea for that purpose. 


Turton shewed cause, and contended, that the appli¬ 
cation for a certificate came too late, after the costs had 
beoi taxed. 


Per 
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/^er Curiam. The application was in timt^ for a cer> ] 822. 
tificatc may at any time be indorsed on the postea. Let " 

Foxall 

the rule be made absolute, and with costs. agttinst 

B411KS. 

Rule absolute, with costs. 


Chappell against Ashley. 


Tuesday, 
febmary ISUi. 


^NDREJVS moved for a rule nisi to discharge a 
a rule granted on a former day in this term fur 
compelling the defendant (under the compulsory clause 
in the Lords’ act), to give an account of his estate 
and effects pursuant to that statute. It appeared that 
the debt due to the plaintiff amounted to lUZ., but 
that the whole amount of the debts with which he was 
charged in execution exceeded 300/. It was contended 
that the second and third clauses of the 33 G. 3. r. 5. 
must be construed together, and that, inasmuch as the 
defendant could not be entitled to the relief given by 
the second clause, he ought not to be subjected to the 
compulsory }x>wer in the third. 


B de* 
fendant is in 
execution for a 
particular debt 
under SOW., 
aldiough thtt 
aggregate of the 
debts for irbicb 
he is in cxeca» 
tioii exceeds 
that sum, he is 
liable, at the 
instance of the 
particular cre¬ 
ditor, to be 
brought up 
under tlie com¬ 
pulsory clause 
in ti.e lords’ 
act, 3. c* S. 


Abbott C. J. I am of opinion that the defendant 
is not entitled to this rule. The act of parliament is a 
remedial one for the bencht of the creditor; and 1 
think that it is competent for any one creditor whose 
debt docs not amount to 300/. to avail himself of this 
clause in the act, and to comjiel the defendant to assign 
his property, whatever may be tluTwholc amount of tlie 
debts for which the defendant is in execution. 

Rule refused. 
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Tuetdaj,, In the Matter of Taylor, Gent, one, &c. 

J'cbruartf l 2 Ul. 

7*^ ALDERSOy, in last Michaelmas term, obtaincnl 

during tiie term a rule iiisi for Striking this person ofi’ the roll of 

for wkicli he . ” * 

was bound, the attorneys of this court, upon the groiintl that he had not 
oIRce of sur- * . . . . 

▼cyoroftMPi duly served his time as a clerk to an attorne}'. It ap- 

crown ; Held, pcarod upoD the affidavits,, that during the whole time 

not* ^iUi^*** for which he was bound, he had been surveyor of taxes 

^*8 ft to.*!, be’ f®*^ wapentake of Claro, and the borough and liberty 

JiijpoHt in the county of York ,• for which purpose he 

wh^e time Slid occupied an office, where the business relating to the 
term in the ^ 

proper buHnew taxes was conducted. The affidavits in answer admitted 
of an ettonieT, 

and that be ’ this fact, but stated that the business of the office did 
ought not tobe , 

emitted on Rot occupy more than one-cighth of liis time, and that 
during all the remaining portion, he vras eiuployed in 
b^ughTt^ learning his profession as an attorney. 

fctruck ofi^ 


Scarlett and Littledale shewed cause, anil contended 
that this was no more than if the time employed by him 
as surveyor of taxes had been allowed to him by the 
consent of his master for tlic acquisition of any other 
useful information, or for amusement; and that sub¬ 
stantially he had served the full time reciuired by law. 


E. Alderson contra referred to 22 O. J. c. 40. s, 8., by 
which every person who shall be bound to serve any 
attorney shall, during the v:holc time ami term service^ 
continue and be actually employed by such attorney in 
the proper business, practice, or employment of an 
attorney; and by section 10., before he can be admitted, 

he 
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lie must make an aflidavit that he has actually and 
really served during the said whole term of five years. 
Here there were two inconsistent employments, and, 
therefore, he could not possibly have served the whole 
time and term. 


1822. 

la the Matieref 
Tmwb. 


Per Cttriam. It is very important that we should 
require these provisions to be strictly complied with. 
Here the party having an emjdoyment under the crown 
during the whole time, could not, with propriety, have 
made the requisite affidavit. And, therefore, however 
much M'e may regret it, we think it our duty td make 
this rule absolute. 

Rule absolute. 


I^EX against the Justices of Surrey. Ttusdaj^, 

® February ISth. 


f^OWLFsY had obtained a rule nisi for a mandamus Where a statute 
^ 1 , . - „ . , gives an appeal, 

to the justices of Stai'cy to enter continuanct^ and tiie appellant 
hear the appeal of Andreas Barnet against a conviction Sbi^nMk^' 
for gaming under 12 G. 2, c. 28. Tlie defendant was 


convicted on the 6th November last, and entered into 
rccogiiiisanccs to appeal against it to the next quarter 
sessions. It was sworn on tlio one side, and denied b}' 
the other, that at the time of entering into recog- 


tice need not 
be in writing, 
but a verbal 
notice, if rea¬ 
sonable as to 
time, is auffi- 
dent. 


nizances, his attorney ga%’e a verbal notice to the in¬ 


former of his intention to np}H»ti. The defendant 


attended in order to prosecute his appeal at the last 
Januarjjf sessions, when, tliere having been no notice 
of appeal in writing, the Court refused to hear the 
appeal. The Ath section of the act giving the ap¬ 
peal 
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The Justices of 

Sl'KBST. 


peal states, tliat ** persons aggrieved may apjKal, giving 
reasonable notice to the prosecutor, and entering into 
recognizances, &c.*’ 


Turtou shewed cause, and contcaided that the ses* 
sions arcrc to judge what was a reasonable notice of 
appeal, and they were of opinion that it must be a 
notice in writing. 


Catxiey and Adcipkus contra, stopped by the*Court. 

Abboit C. J. We arc of opinion, that where a 
statute requires reasonable notice to be given, it does 
not necessarily mean that tlic notice sliould lie in writ¬ 
ing, but only that ns to time or number of days it should 
be reasonable. Here, however, as the fact is disputed, 
we shall only grant a mandamus to the justices, com¬ 
manding them to examine whether reasonable verbal 
notice has been given, and, in that cose, to enter con¬ 
tinuances, and hear the ap]}eal. 

Rule accordingly. 


Tkfiday, 
February I Sill. 


JoHKSoir against Birley and Others. 


Sun'S fJTTLEDALE, on a former day in this term, ob- 
upon a proper tained a rule nisi, calling on the plaintiff^s attomcv 

case being mude » o » . 

fur it, require (o disclosc tile place of residence and occupation of 
the plaintiflr’a * 

sttm^to ^ive the plaintiff to^tlic defendants, and for staying the pro- 

•uts infiamin- 

tion a« to the place of abode aud occupatimi of the plaintiff. And where the alleged 
aeiauh was (•tated to Iwve taken place, at a meeUug at which many tliouiuuid people were 
praaent, aud the defbndants did not know, and could not find out, after diligent enquiry, 
who the pliuntiff was, the Court thought it a phiper case for their requiring auch Inftmu- 
ation to be given. 

ceedings 
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oeedings in the mean time. It was an action of tres¬ 
pass and assault brought agmnst the MannAcster Yeo¬ 
manry for their conduct on the 16th Auguat% 1819. To 
this the defendants pleaded several justifications, besides 
die general issue. Hie affidavits stated that the de¬ 
fendants and their attornies had made minute an^ par¬ 
ticular enquiries in Mamhestcr mid its neighbourhood 
to discover who the plaintiff was, without success, and 
that they had applied for the requuite information to the 
plaintiff's attorney, who had refused to give it. The 
meeting at which the assault, if any, took place was 
attended by many thousand individuals. 

Evatis and Bingham sheared cause. This is a novel 
application. The only instances in which it has been 
granted have been in qui tarn actions, and in ejectment. 
Tidd. Pr. 554. and Crompton’s Pr, 473. state this hitherto 
to have been the rule of the Court; and in Braceby v. 
Dalton (a), the Court expressly so laid it down. As 
to Gynn v. Kirby (5), it probably was a qui tarn action, 
although that docs not distinctly so appear; and so 
must have been Anonymous, (c) As to Taylor v. Ilar~ 
ris (d), that was the case of a plea in abatement and 
docs not bear upon this question. Here the existence of 
the plaintiff is admitted by the plea, and if the object 
be as to costs, it is now too late to apply for security 
for costs. The plaintiff may have good reasons fer not 
wishing to disclose his occupation and place of abode, 
the defendants being powerful, and iri^ated against 
him. 


(«)8&r.?»5. (A) 1 Ar.iol. 

(c) X Itaniardhton, S. (d) 4 Jf. tj- ui. 93. 

You V. N n Scarlett, 
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1828. Searlettf Hiillock Serjt.) LUiledak, and Starkie, in 
support of the rule^ were stopped by the Court. 

ogiiMtt 

Buurr. 

Abboxt C. J. It docs not clearly appear to me that 
the case of Gynne y. Kirby was a qui tarn action; for in 
J3racdy v. Dalton, the editor has suggested in a note, 
quere contr4, 1 Sfr. 401.; so that it is at least doubtful. 
But, independently of any authority, I am satisfied 
that the due administration of justice requires that this 
rule should be made absolute. If it should be followed 
up by any application for security fur costs, that will 
probably be without success. But there is no reason 
why the plaintiff should not give this information to the 
defendants. Unless they have it, tlicy will be under great 
difficulty in preparing their defence. This alleged 
assault took place at a meeting of many thousand per* 
soiu^ and the defondaiits may therefore very probably 
be altogether ignorant of the plaintifi' or his person. 
The rule generally has been confined to actions of 
ejectment and qui tam, because it is only in such cases 
that it ordinaril}' happens that a defendant is totally 
ignorant of the pluiutiff. It is our duty, however, in 
ail coses to do equal justice, and that requires that this 
rule should be mode absolute. 

Bayxxv J. I am of the same opinion. There is a 
positive affidavit that the defendants cannot, after dili¬ 
gent search, find out who tlic plaintiff is, and I think 
th^ ought to know that fact; for if they do not, it may 
be a great obstruction to justice. Previously to the 
statute of Westminster, a plaintiff appeared in person, un¬ 
less be had a s|)ccial writ authorising him to appear by 
attorney. Then the pleadings were ore toms, and a 

defendant 
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defendant had the privil^^ of seeing and knowing who 188S. 
the plaintiff was. In cases of qui tam actions and ' 

ejectment, rules of this sort have been before granted, «gaAut 

Biuir. 

because, in those cases, it not unfirequently happens that 
A defendant docs not know who the plainUff is. It must 
not be supposed that the authority of Bracehy v. Dalton 
is now unquestioned. Independently of the note to 
which my Lord C. J. has referred, the practice of 
the courts has since been materially altered. At that 
period the courts invariably refused to require security 
for costs to be given. The practice now, as to that, is 
settled to be the other way. I have no doubt, that, in 
the sound exercise of the discretion vestefl in us, we 
ought to grant this rule. Here, many thousands were 
present at the meeting at which the alleged assault took 
place; and it may make all the difference to the defence 
to know who the plaintiff is, and thus to ascertain in = 
what'part of the crowd he stood. The justification might 
be very different, whether the plaintiff was actively cm> 
ployed, or only a spectator of the tuniult. It is requisite, 
in order that both parties may have a fair trial, that 
the information required by this rule should be given. 

H0X.E0YD and Best Js. concurred. 

Uulc absolute, (a) 

(c.: In IfartoH and Otiicra v. SmiiA and anutiier, Trin. T. 18S1, tiic 
court of Common I'Icas granted a Nmiiar appUcatiun in an action on the 
case for a libel. Ea relatione lluiluck Serjb 
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1822. 


Doe on the Demise of «Tohn Hurbell Lus- 
coMBE against Yates, Hawker, and Mudoe. 


Seviwof ■ 

manaion-boaM 
and lands to 
trustees upon 
trust until John 
l,u$eombe Man¬ 
ning tiiouid 
attain the age 
of m years, 
and then to him 
tor life, he tak¬ 
ing and uting 
the testator's 
surname of 
iMtcombt in. 
stead of his 
own surname, 
with limitations 
over to his first 
and other sons 
in strict settle- 


"p^JECTMEKT to recover certain messuages, liuids, 
&c. in the county of Devon, Plea general issue. 
At the trial liefore Tlootl B. at the Spring assizes for 
the county of Dcvotij 1819, a verdict was found ibr the 
lessor of the plaintiif, subject to the opinion of the Court 
on the follotving case. 

Jotm latscombef of Combe lioyal^ in the county of 
DevoUf being seised in fee of the premises in question, 
by will devised unto three trustees therein mentioned, 
and their heirs for ever, all that his capital messuage 
and tenement, barton lands and hereditaments, called 


meat, they ' aeverally taking and using tlic testator's surname instead of their own. 
There were other litnitatioiis over to other iwrsons. llie will then contained a 
proviso, that when any of the premises thereby devised should vest in any person not 
bearing the aurname of Lvseombe, that iwrson should, ns soon as he sliould lie in 
possession of the estate, take ujion himself the name of L-utc.>mbi\ and use the same as 
for and instead of bis own surname, and should, within three years then next after, procure 
his own name to be altered to the testator's surname of l.utramhr by act of parliaii.ent, or 
some otlier eifectual way for that purpose, and in case any uf the persons to whom the 
estate was limited, and who should be in possession of tlie ieiine, should not take and use 
the testator's surname, but should neglccrt to get an act of parliuineiit, or some other 
authority as effectual for that purpose os aforesaid, for the s]Mice of three years next after 
he should he in possession, that then the estate devised for the benefit uf such iierson so 
neglecting to get such act of parliament, or other authority, sliuiiid cease, and become 
void, as if no such use or estate had been thereiiy devised; and the same should immedi¬ 
ately, upon the expiration of the three years, go over to and vest in the {K-rson next in 
remaind<-%or reveirion, in the same manner as if such person so m>glecting to change his 
surname was dead without issue, upon tliis express condition, tlmt such person so to take 
did and should also take the testator's surname, and get an act of parliament, or some 
other authority as effectual for that purpose, othemuise the estate was to over again. J. /.. 
Manning, before be came of age, or entered into posseation of the premises demised, todc 
upon himself, used, and bore the sunuune of l.uteuMto> and no other. But no act uf 
parliament had ever been obuined authorising him to change his name, nor was the king’s 
licence for that purpose obuined within three years atier he so entered into possession : 
Held, that inoamucii as he bore the surname of I.use. tmbe at the time when die esuie came 
to him, be had substantially complied with Uie directions of tlic testator, and tiiat be did 
not incur a forfeiture of that Mtate by not obtaining an act of parliament, or otlier 
authority, the proviso cmly applying to persons nut bearing the surname of Lu$combe at 
the time when the esuu vested in them. 


Combe 
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Combe Royal, and other premises therein described, and 
the several parcels of land f:aUed Rents, enjoyed with 
the said last-mentioned tenement, with the rights, 
members, and appurtenances thereof situate in West 
AMngion, and all that close or parcel of land called 
I^e Park, situate in the parish of Dodbrook, in the smd 
county, with its appurtenances, and all other his free¬ 
hold messuages^ lands, tenements, and hereditaments 
whatsoever, situate in Devon or elsewhere, with their 
appurtenances: upon the trusts, and to and for the 
several uses, and under and subject to the powers, 
limitations, and provisoes thereinafter expressed of 
and eoncerning the same, that is to say, as for and 
concerning the capital mansion of the barton of Combe 
Royal aforesaid: upon trust to permit and suffer his 
niece, Margaret Manning, wife of Richard Manning, 
and his niece, Mary Creed, her sister, and Juliana 
Jutsham, (who then lived with him at Combe Royal) 
and the survivor of them, to hold the said mansion 
house and premises, and to inhabit the said mansion 
house, and to take the rents of the other premises as a 
reconipence for their maintenance and c^ducation of his 
cousin, John Ijuscomhe Manning, son of the said Mar¬ 
garet Mantiittg, who he willed should live therewith, and 
be well providctl for and maintained by them in all re¬ 
spects suitable to bis condition, until he should attain the 
age of 21 years, or die; and from and after the determi¬ 
nation of that estate, as to the said mansion house and pre¬ 
mises to be enjoyed therewith in trust for the mainte¬ 
nance and education of thesakl John Lmconibe Manning, 
os also fur and concerning all the other parts and parcels 
of the said barton of Combe Royal, and all other the 
messuages, lands, &c> devised to the said trustees and 

N n 3 their 
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their hdre, from and immediately after the tentator’s de- 
cea&e to the use of the said trustees and their heirs in 
trust for his said cousin, John Lttscombe Mannings until 
he should attain the age of 81 years, or die, whichcrer 
should first happen, and to the intent that the same might 
be set out at a yearly rent, and the profits aonumulate 
for his benefit until he should attain that age, or die; 
and from and immediately after the said John Lnacombe 
Manning should have attained the age of 81 years, 
then to the use and behoof of the said John Zatscombe 
Manning and his assigns for his life, he taking and using 
the testator’s surname of JLuscombe, as for and instead of 
his own surname, and from and after the forfeiture or 
other determination of that life estate, to the use of the 
said trustees and their heirs for the life of the said John 
Ijutcomhe Mannings upon trust to preserve the contin¬ 
gent remainders, and from and immediately after the 
decease of the said John lAuxombe Mannings to the use of 
bis first and other sons, and their heirs male, taking and 
using the surname of Luscombty as for and instead of his 
and their own surname, and in default of such issue, to 
the use of the 2d, Sd, and 4th, and all and every other 
son and sons of the said Margaret Mannings by the said 
Michard Manning, her then husband, and in default of 
such issue, to the use and behoof of Uie first and other 
sons of Margaret Manning, by any after taken husband, 
severally taking and using the surname of Luscombe, 
as f r and instead of his and their own surname, and 
in default of such issue, to the use and behoof of the 
said trustees and their heirs, for the life of Margaret 
Manning upon trust for her sole benefit, and after her 
decease, then to the trustcM during the life of Mar^ 

Creed, 
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Creed, upon trust to pny the rents and profits to her for 
life, with similar limitations to her first and other sons, 
severally taking and using the surname of imeombe 
instead of his and their own surname, and in default of 
such issue, then to the use of bis cousin J. L. JByan fur 
life, he taking and using the surname of Luscombe, as for 
and instead of his own surname, with similar limitations 
to his first and other sons, and their heirs male severally 
taking and using the surname of iMScombe, as for his 
and their own surname. There then came the following 
proviso, ** Frovideil always, and it is my express will, 
and I do hereby inipower, direct, and appoint, that the 
heirs male of the several body and bodies of the said 
Margaret Manning and Mary Creeds and that the said 
John iMsctmhc Uyau, and the heirs male of his body, 
and each and every of them respectively claiming, or 
that shall claim under this my will, or any of the limit¬ 
ations therein coutainetl, any right, estate or title to 

* 

the capital, messuage and tenement, barton lands and 
hereditaments, with the appurtenances therein before 
mentioned, called Combe Royal, in tlie parish of West Aib- 
vington aforesaid, or any other of the lands or heredi¬ 
taments comprised in the first (a) devise of this will, not 
bearing the surname of Ritscombe, shall when, and as 
soon as he or they, or any of them, shall be respectively 
in possessiou of the same premises, or any part thereof, 
under this my will, take upon him or themselves, the 
name of Luscombe, and use the same as for and instead 
of his and their own surname as aforesaid, and shall 
within three years, then next after, procure his and their 
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own name or names to be altered and dianged to my 
name of Luscombe, by act or acts of parliament, or 
some other effectual way for that purpose, and shall for 
ever after have use, and bear on all occasions the said sur« 
name of lAucamhe for him and them, and the heirs male 
of his and thdr body and bodies os aforesaid, and in 
case any or either of the heirs male of the body of the 
said Margaret Manning or Mary Creeds or the said 
John laacombc Ryan, or the heirs male of his body, or 
any or either of them respectively, who shall be in 
possession of the said capital messuage, barton lands 
and hereditaments, called Combe Royal, or other the 
lands and hereditaments hereby first devised, or any 
part thereof, by, under, or in virtue of this my will, 
shall not take and use my said surname^ but shall 
neglect to get an act of parliammt or some other au- 
thorit}' ns effectual for that purpose as aforesaid, for the 
space of three years next, after he, she, or they shall be 
in possession of the same as aforesaid, that then and in 
such case, the use and estate hereby given, devised or 
limited, of and in the same premise to and for the 
benefit of such person or persons so neglecting to get, 
or not getting such act of parliament or other authority 
as aforesaid, shall cea^ and become void os if on such 
use or estate had been hereby given, devised, or limited, 
and the »imc premises and every part thereof shall 
immediately, upon and after the expiration of the sdd 
three 3 ’ears, go over to and descend upon, and vest in 
such person or persons as shall be next in remainder 
or reversion, or unto and upon whom tlic stud premises 
are hereby settled or limited in the same manner, to all 
intents and purpose^ as if such person or persons so 
neglecting to change his or thmr surname, or surnames, 

was, 
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WBi^ wer^ or bad bean dead witbout iisac of bia or 
tbeir body or bodies, any thing herein contiuned to the 
contrary notwithstanding. Upon this rapress con- 
diUon, nevertheless, that such person so to take^ do and 
shall also take my surname, and get an act of parliament 
or sttdi other effectual authority, for so doing as afore¬ 
said, otherwise the said capital messuage and barton of 
Combe Bayal j and all the other premises hereby first 
devised, shall go over to the . next person to whom the 
same are limited as aforesaid, who shall so take my 
surname as aforesaid.’^ On the 8th of Jime, 177^ the 
testator duly executed a codicil to his will, whereby he 
appointed his cousin, tJoAn Ijuscambey to be a co-trustee 
with the three persons named in his will. Shortly after 
executing the codicil, viz. in Jvly 1776, the testator 
died. John lAtscomhe was the survivor of the four 
trustees named in the will and codidl, and died mtuny 
years since, leaving John Murrell lAiscamhe^ the lessor of 
the plaintifl^ his eldest son and heir at law, him sur¬ 
viving. Juliana JutJiam died in NovenAer, 1787, and 
Margaret Manning died on the 28th October^ 1817, 
leaving only one son, viz. John Latscombe Manning, 
the devisee named in the will. He was bom the 28th 
April, 1773, and on his coming of age in the year 
1794, he entered and took possession of the pre¬ 
mises in question, and continued in possession thereof 
until the 29th of August, 1812, on which day he con¬ 
veyed his interest to the two defimdants, Yates and 
Htmker, for the benefit of his creditors. The other 
defendant, Mudge, was tenant in possession under Yates 
and Htmker, Jtdtn Zaucembe Manning, the devisee, 
named in the will, before he became of age, or was let 
into possession of the premises in question, took upon 

himself 
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himielL used and bore the surname of LmcorU^t and 
from thenceforth liad borne and used* and still did 
bear and use the surname of LMSCombct and no other. 
But no act of parliament had ever been obtained 
by the said John latscombc Mannings tlie devisee 
named in the will, authorising him so to cliange his 
name, nor did he procure his majesty’s royal licence 
for that purpose until June 1813 . John iMseombc Man~ 
niHgf the devisee named in the will, had been married 
some years, and had a son born on or about the month 
of October I8UG, who was still living. Marj/ Creeds 
another of the devisees, intermarried many years ago 
with Sichard HoKkins, and was still living. The de¬ 
claration in ejectment was servetl in 18IH. 

This case was argued at the sittings before Michaelmus 
term, by Sugden for the lessor of the plaintiff, and 
Preston for the defendant; and the following questions 
were made: 


First, whether the directions of the testator as to the 
sirnamc of JLuscombe hud, as fur as respected the devisee, 
,Johu juscombe Mannings been complied with by him. 
Secondly, whether in the event of those directions not 
having been edmplied with by him, the estate limited 
to him had thereby become forfeited. Thirdly, whether 
the estate limited to his first son had thereby become 
forfeited. Fourthly, whether the surviving trustee was, 
by the adverse )X>ssession of Jo/tn iMscombe Manningt 
and the defendants ns claiming under him, ever since 
the year i 794, when Jofm iMscombe Manning became 
of age and entered into possession of the premises, 
barred from recovering them by virtue of the statute of 
limitations: and if not. Fifthly, whether tlie surviving 
trustee was entitled to recover for the benefit of Mary 
fiimkinst formerly Creed, It is unnecessaiy to rqx>rt 

fhp 
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the arguments on these several points, inasmuch as the 
Coutt only pronounced judgment upon one. The 
arguments on that point, were in substance as follows: 
For the plaintifF, it was contended, that the estate of 
J(An Ijuseombe Manning had been forfeited, in con¬ 
sequence of his not having complied with the terms of 
the proviso, by which it was required, ** that any party 
to whom the estate shall come, shall, within three 
years next aHer, get and procure his name to be 
altered and changed to the name of LMScombe by act of 
parliament, or some other cfl^tual way for that pur¬ 
pose.” The terms of the proviso are not satisfied by 
the party’s having assumed the name before the estiUe 
vesteil in him. In Leigh v. Leigh (a), Lord Eldon says, 
" An act of parliament giving a new name does not take 
away tlie former name; a legacy given by that name 
might be taken. In most of the acts of parliament for 
this purpose, there is a sjiecial proviso to prevent the 
loss of the former name. The king’s licence is nothing 
more than permission to take the name, and does not 
give it; a name, therefore, taken in that way is by 
voluntary assumption.” The intention of the testator in 
this case was, that an}' person taking the estate under 
his will, and not having his name by descent, should be 
compelled to take it by act of parliament, and should 
retain no other surname. If the party taking the estate 
has the name by descent, he can have no other surname; 
and there could be no reason, therefore, for altering it; 
but if he merely assumes the surname, he does not thereby 
lose the former surname, and, consequently, the name 
assumed is not his only surname, as requirfxl by the pro^ 
viso. The only effectual mode of getting rid of die 
first surname is by an act of parliament. 

(n) Ij Ai's. too. 

For 
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For the defendants it was contended, that the pro¬ 
viso only applied to a person who did not actually bear 
the surname of Jbuscombe at the time when the estate 
came to him. In this case, J. L. Manning had taken 
upon himself and bore the name of Latscomhe long before 
the estate vested in him. It is true that he had acquired 
that surname by assumption. It is shewn, however, in 
Camden's Remains concerning Britain, that surnames were 
originally acquired by that mode; and in p. 141. (a) that 
learned author gives an. instance where six of the grand¬ 
children and four great-grandchildren, descended from 
William Belheard, by two sons, all acquired different sur¬ 
names by assumption. The opinion of Lord Eldon, in the 
passage edted from Leigh v. Leigh, and that of Sir Joseph 
Jehyll, in Barlans! v. Bateman {a), are authorities to the 
same effect. Nowit ne%'er could have been intended by the 


(а) But for variety and alteration of names in one famille upon 
divers respects, I will give you one CheMre example for all, out of an 
ancient rolle belonging to Sir Wiitiam Brerton, of Jirertun, knight, which 
I saw twenty years since. Nui long after tisc conquest IVUliam JteluHtrd, 
lord of the moitie of Afa/passe, had two sons, UaH-JJnwl of Ma//Ki$set 
aumamed Clcrke, and Jiichanl; Ban liaoid itatl iri/fi:ini, his eldest 
son, sumamed Be Afaf-pasMe ; his second son was named Ph'Up Gttfih, 
one of die issue of whose eldest sons took the name of Kiirrtun : a third 
son took the name of IJmM GaUHtrne, and one of his sons the name iif 
Goodman. Richard, the otiicr son of the aforesaid Il’Uliam Relward^ 
had three sons, who took also divers names, vis, Thu. dc Caigrave, U’U/ia 
de Overton, and Richard Liltlr, who had two sons, the one named ICm- 
darke, and the other John Richardson. Herein you may note alteration 
of names in resp>-ct of baldtation in Egerton, Cat grave, OrrriuH ; in re¬ 
spect of colcHir in tiagh, that is, red; in respect of qualitie in him that 
seas called Goodman f in respect of stature in Ri'hurd J.iiilei in respect of 
learning in A’en etarkei in respect of the father’s Chriiiinn name in 
Richardtont all descending from ll'iffiam Rriward. And verily the gen¬ 
tlemen of those so diflferent names in Cheshire would not easily he induced 
to believe they were descended from one house, if it were not warranted 
by so ancient a proof.” Camden’s Remmim roitcerning Rritatn, cd. 
1637. p. 141. 

( б ) 8 reeee, WUU 64 . 
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testator, that he who was legally entitled to bear his name 1822. 

at the time when the estate descended to him, should ob- „ 

Dor dem. 

tain an act of parliaincnt for the purpose of changing LmemaR 

his name; for suppose that J. JL* Mannittgf having taken Yatcs. 
the surname of Ltiscombc, married and had children, and 
then died, it might as well be contended, in that case, 
that when the estate descended upon any of those 
children, that they who never had any other surname 
would be bound to obtain an act of parliament, making 
it imperative upon them to keep the surname of JLtts- 
combe. But the proviso does not absolutely require that 
there should be an act of parliament, but that it should 
be done by that means, or some other authority as ef¬ 
fectual for that purpose. Now the assumption of the 
testator’s suriiemc is a mode equally eflectual of acquir¬ 
ing the new surname as an act of parliament. 

CiiJ\ adv, vult. 

And now the judgment of the Court W'as delivered by 

Aubo'It C. J. This case was argued in Octoher last, 
before my Brothers Ilolrotfd- and Best and me. Several 
points were urged in argument at the bar, but, as our 
judgment proceeds upon one only, it is not necessary to 
advert to the others. Tt appears, by the case, that John 
lAtscombe Mannm*; took no estate in the lands devised 
until he came of age; and it is found, that before he 
came of age, and betbre he was let into possession, he 
took upon himself the surname of Lamomhe, and has 
ever since borne and used the surname of lAiscombct and 
no other; so that he has undoubtctlly, in this respect, 
complied with the words of the direction contained in the 
clause whereby tlie lands are given to him, and has in 

substance 
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1820. substance complied with the desire mid intention of the 
testator, which was, that the person who enjoyed his 
I. 0 MQXBB lands should bear his name. But it is said that he did 

afouut 

"iATMM. not comply with the terms of the proviso, because, al¬ 
though he had taken and used the surname of Luscambe 
before he came to the estate, yet he did not, within three 
years after he took possession the estate, take that 
name by virtue of an act of parliament, or other autho* 
rity for that purpose, and that therefore the estate was, 
by that omission, ft>r ever gone from him, and not from 
him alone, but also from his son, who wouhl, upon the 
death of his father, have taken an estate tail under the 
will, if his father had, within three years, obtained an 
act of parliament, or other sufficient authority, but lieforc 
we pronounce a judgment to this ciTect, under the circum¬ 
stances that 1 have mentioned, it behoves us, in a case 
wherein the general intent of the testator, directing the 
course in which his land should be injoyed, has been, as 
lhave before observed, substantialiv comnlicd with in 
regard to the name, to look cui'cfully into the words of 
die proviso, and sec who and what description of per¬ 
sons are contained within it. And w’e are to consider, that 
this is a proviso introduced to defeat an e.'.tate, already 
vested, for the breach of a condition subsequent, and is 
in the nature of a forfeiture, and cousecjuently that die 
words of it must, according to general rules and prin¬ 
ciples, be construed strictly, and cfiect must nut be 
given to it, imlcss the supposed intention of the testator 
be expressed in plain and unambiguous language. The 
proviso consists of two parts. The description in the 
first part is, ** the heirs male of the several bodies of 
Margaret Manningytm^oi Mary Creed, and 
and the heirs male of his body nef bcarittg the surname 

<!r 
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Jjutambe. ** These are the (lersons required to take 
that surname. In the second part of the proviso, and 
which contains the devise over, the words ** not bearing 
the surname iMscombCf* do not again occur; but this 
second part must be taken with reference to the first; 
and in this part other words of the same import 
do occur, for the lands are to vest in the person who 
would be next entitled to take, if the person so neg¬ 
lecting to change his surname was or liad been dead 
without issue of his body. This then introduces the 
question, what sense and meaning ought, in the legal 
construction of this proviso, to be put upon the words 
** not bearing Uie surname of lAtscombe whether a 
bearing of that name dc facto be sufficient, or whether 
it is requisite that it should be borne by authority of an 
act of parliament, or other special authority ? If the tes¬ 
tator had dearly intended the bearing of this name by 
virtue of some particular authority, it would have been 
very euay to have expressed that intention. Uc might 
have said, “ not bearing the name by virtue of an act of 
parliament, or some other authority as cflectualac¬ 
cording to the expressions used in another part of the 
proviso: or he might in some way have referred to that 
part of the proviso, as by saying, *' not bearing the name 
as hereinafter mentioned,*’ or something to tliat efiect. 
Whereas notliing of this kind occurs in this part of the 
will, but the words arc general and simple, ** ttot bear¬ 
ing the surname of' Luscomhc ,-** so that if any qualifica¬ 
tion is to be introduced, it can only be done by the 
addition of some other words, and such addition must 
be made by implication or intendment. But we think 
we ought not to make this addition for two reasons; 
first, because the effect of this dausc^ as before ob¬ 
served. 
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served, is to defrat and divest an estate actually vested; 
and, secondly, because such an implication or intend¬ 
ment is not necessary to effect the general object and 
intention of the testator. For a name assumed by the 
voluntary act of a young man at his outset into life, 
adopted by all who know him, and by which he is 
constantly called, becomes, for all purposes that occur 
to my mind, as much and effectually Ais name as if he 
had obtained an act of parliament to confer it upon 
him. \\’e would not be understood to say that where 
a testator expressly requires a name to be taken by act 
of parliament, or other specified mode, any mode 
falling short of the specified mode ma}* be substituted 
for it; or to sa}*, that under this particular w'ill a vo¬ 
luntary assumption of the name after the party became 
possessed of the estate, would be sufficient. All we 
mean is this, that as the testator has annexed no ex¬ 
press qualification to the words, bearing the snrmme 
iMscombcy and the word surname is not used in this 
will to denote a name inherited from the father, and as a 
bearing de facto, answers every useful purpose that could 
be* obtained under the authority of on act of parlia¬ 
ment, a bearing dc facto, though by voluntary as¬ 
sumption, is sufficient to satisfy the general and ordinary 
meaning of the words ** bearing the surname;" and wc 
cannot say with certainty that the testator intended any 
thing more^ or meant to use the words in that qualified 
and restrained sense which must be given to them in 
order to pronounce that the condition has been broken, 
and that the estate shall puss over to another dumant. 
For these reasons we, who heard the argument, are d* 
opinion Uiat a nonsuit should be entered. 

Judgment of nemsuit. 
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Hanson and Another against Armitage. 

y^SSUMPSIT for the price of two chests of tea. 

Plea, general issue. At the trial before AUroti C. 
J. at Uie Middlesex sitting after Hilary term, 1821 , 
the following appeared to be tlie facts of the case: The 
p 1 alnti£Ps, who were wholesale tea-dealers in London, 
had been in the habit of shipping teas to the defendant, 
who was a grocer, resident at Barnsley in YarJeshire. 
The usual course was to deliver the tea at the wharf of 
one Slauuton in London, to be forwarded by the first 
ship; and several parcels of tea, sent in this manner, 
had been paid for by the defendant. On the .Sd June, 
1 S20, the ]>laiiitifis delivered at Staunton's wharf two 
chests of tea, to be forwarded to the defendant in the 
usual manner. The vessel in which this tea was shipped 
was lost on her voyage. The plaintifis, on the 10th of 
June, transmitted by post to the defendant an invoice of 
the tea, and on the 13 th, the defendant returned tiie 
same by post, and stated ** that he had nothing to do with 
it, as he hod heard of tlie loss of die ship before the 
invoice arrived, and that he would not take to the ac- 
count.’* There was no other evidence of any order hav¬ 
ing been given to the plaintiffii for the tea in question; 
upon these facts the Lord Chief Justice directed the 
juiy that they might fairly presume that the defendant 
hod given a parol order for die tea, and stated that ho 
would reserve the quesdon for the opinion of the Court, 
whether the delivery of the tea, and the acceptance of 
it by the wharfinger, tor the purpose of transmitting it 
V^OL. V. O o by 


ldS2. 


A. t a merdmnt 
in Lomdant bad 
been in (be 
babit of edling 
goods to B; 
resident in the 
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lSf2. I 7 the oAial oonveyencef wm to be deemed an accept* 
ance by the buyer within the meaning of Uic 29 Car, 2. 
tgmM e,S.s.lf. Hie jury having fiiund a verdict for the 

4i«RSUVA6S* _ 

phuntiffity a rule nisi was obtained in last Baster term 
ibr entering a nonsuit, against which 

Scarlett and Uttledale now shewed cause. The ac¬ 
ceptance of the tea by the wharfinger* was a sufficient 
acceptance by the buyer to satisfy the 29 Car, 2. e. S. 
s. 17 . Stamton was the agent of the defendant; fiir 
the jury having found thu tlicre was an order for these 
goods, it must be taken tliat there was an order to send 
them by the usual mode of conveyance. The accept¬ 
ance therefore by Staunton was an acceptance by the 
defendant. This cose is distinguishable from Astey v. 
Emery (a), for there the seller undertook the risk of 
conveying the goods to the purchaser. 

Gumey and Chitty contra The statute 29 Car. 2. c. S. 
s. 17. enacts, ** that no coiitract for the sale of goods 
for the price of 102. shall be binding, except the buyer 
shall accept part of the goods so sold, and actually re¬ 
ceive the some." Here there has been no acceptance 
by the buyer, but ly a person who was an agent only 
for the purpose of shipping the gotxls, and which agent 
had no opportunity of objecting to the quality. To 
make it a sufficient acceptance by the buyer widitn the 
statute, the latter ought to have had an opportunity of. 
objecting to the quality of the goods, Kent v. Huskis- 
ton (ft), and Haaie v. Palmer, (c) In Astiy v. Emery, 
the goods were actually shipped on board a vessel, 

(«} 4 MavU 4; & SG2. ( 6 ) 3 Bo$. ^ 1‘, 980. 

(e 3 Bam. 4 381. 

named 
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named fay the buyer, and yet that was held not to fae a 185|8. 
sufficient acceptance. Hiey also dted Dianes v.Pec£.(o) wTZL 

Cur.adtkvuU. 


Abbott C. J., in the course of the term, delkmvd 
the judgment of the Court, luid after stating the point 
reserved for thdr consideration, viz. whether there had 
been a sufficient* acceptance of the goods to take the 
case out of the statute of frauds, added, that the Court 
were of opinion that the acceptance in this case, not 
being by the party himself was not sufficient: and he 
referred to the case of Home v. Palmer^ where it was 
held tliat there could be no actual acceptance so long as 
the buyer continued to have a right to olyect either to 
the quantum or quality of the goods. 

Rule absolute for a nonsuit. 


(a) S T. X. S30. 


RULES OF COURT. 

It IS oROEiiED, lliatfrmn and after the last day of this 
term, whenever two or more notices of justification of 
bail shall have been ^ven, before the notice on which 
bail shall iqtpear to justify, no bail be permitted to 
justify without first {mying (or securing, to die satis> 
iaction of the pluntiffi bis attorney, or agent) the rea¬ 
sonable costs incurred by such prior notices, although 
the names of the persons intended to justify, or any of 
them, may not have been changed; and whether the 
boil mentioned in any such prior notice shall not have 
appeared, or shall have been rejected. 

By the Court. 

It 
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It is ordebeo, That from henceforth, no clerk,- turn¬ 
key, officer, or other person, employed by or nnder the 
marshal, shall receive or take, cx^>t from the marshal, 
any fee, gratuity, or reward, for or in n»pect of making 
.enquiry into the sufficiency of any person or persons 
proposed or intended to give security upon the granting 
of the rules of the King’s Bench prison, or otlicrwisc in 
Tes})cct of the granting of the said rules. And that the 
marslial do dismiss any person who shall o&nd herein. 
And it is further ordered. That a copy of this rule be 
kept hung up in the said prison, in the place «*hcrc the 
table of fees is hung up. 

By the Court. 

In order to prevent the fraudulent issuing of any vri/ 
of execution^ without a judgment to support it, it is 
ORDERED, Tliat the sealer, of the writs of tliis court shall 
not seal any 'oaril of fieri facias^ or capias ad sati^acien- 
dum, without having the judgment-paper, postea, or in¬ 
quisition, produced to him. And it is further or- 
.BERSD, That the attorney concerned for the plaiiitUT in 
the cause, or his agent, shall, upon all bailable mesne 
proccsSf and eveiy writ of attachment, and fieri facias, 
and curias ad satifaciendum, indorse the ploo! of 
abode, and addition of the party iigainst whom the 
writ is issued (or such other description of him as 
such attorney or agent may be able to give). And it 
18 ALSO ORDERED, That no judgment be signed upon 
any cagnomt, without such cognotnt being first produced 
to the clerk of the dockets, and, ailcr taxation of the 
costs, filed with him. 

the Court. 


END OF iriLARy TERM. 
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(rOLDiNG Ray tlie younger against Pung. 


\ ICC Chancellor sent the fi>llo\ving case fer tfiie Certain lands 

urereconTCyed 

opinion of this Court. H^a. b., his 

By indentures of lease and release, dated the 

25th and 26‘th September^ 1800, certain lands, See. 

in Essex, were duly conveyed and assigned by jSSStof'^" 

Odding Bay the elder, his heirs and assigns, to 

the use of such persons, and for such estates, and um of o j>. 

. , 7 n . - in fee. G.il. 

in such pn^rtions, and for such terms of years, aftennida.m 

and under such jnrovisocs, &c. and subject to sucli 

chaiges, and in such manner os ,fames Ray, by any ^^^diiwient 

ofttw idi] ee- 
taten in favour 
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deed or deeds by him signed* sealed* and executed in 
the presence of* and attested by two or more credible 
witnesses* should fin>m tiipe to ti|ne declare* direct* 
limit, or appoint the same; and ns to the estate or es¬ 
tates so to be appointed* if any should be* which should 
respectively end and determine; and as to such part 
and parts of the said premises w>hereof no such de¬ 
claration* limitation* or appointment should be made* 
and in defanlt of* and in the mcanltnie* until any such 
should be made* to the use of James * Itaij, his 
heirs and assigns* for ever. James Hatf after¬ 
wards duly made* and executed* in tlue presence 
of two credible witnesses* certain indentures of lease* 
appointment* and release* dated the 29th and SOtli 
of Marchy 1816; by which it was witnessed* that 
James Ray, for the valuable consideration therein 
moitioned* by virtue of the power or authority' to him 
given by the first-mentioned indentures, and of all and 
every other power* and powers him in any wise enabling 
in that behalf did irrevocably declare* limit* and appoint* 
tfiat all the said lands* &c. should* from and after llie 
execution of those indentures* remain and be to the uses 
upon the trusts* and for the intents and purjmscs there¬ 
inafter limited* expressed* and declared concerning the 
same; and by the same indentnre it was also wit¬ 
nessed* that for the consideration aforesaid* and for 
farther assurance* James Rey did grant* Imrgain* 
sdl* release* and conhrm unto the plaintifi^ Golding 
Ray the younger* in his possession then being by 
virtue of the said lease, and to his heirs* the said 
lands* &C.; to hold the same unto the said GtMing 
Ray the younger* bis hdrs and assigns* to the uses* upon 

the 
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the trusts, and for the intents and purposes thereinafter 
expressed and declared concerning the same; and it 
was by the same indenture declared, that as well the 
appointment as also the grant and release thereinbefore 
contained, should respectively operate and enure to 
certain uses, and upon certain trusts therein expressed 
and contained in favour of Golding Ray the younger. 
James Ray, .at the time of the execution of the last- 
mentioned indentures in 1816, was married: and he and 
his wife are still living. The question for the opinion of 
the Court was, whether, under the circumstances, the 
wife of James Ray would be dowable out of the lands, 
tenements, and hereditaments comprised in the herein¬ 
before stated indentures, in case of her surviving her 
husband. The case was aurgued at the sittings before 
last Michaelmas term, bv 

JPres/iw, for the plaintiff. The right to dower was 
defeated by the execution of the power. It may be pro¬ 
pounded as a general rulf^ that if am estate be con¬ 
veyed regularly and formally to such uses as the settlor 
shall ap}>oint, and in the meantime, and until appoint¬ 
ment, to the use of himself and his heirs, the settlor 
has a qualified and determinable foe, to continue until 
by the exercise of tlio power of appointment, the fee shall 
vest in the person to whom it shall be appointed, (a) 
To this fee dower is incidental; the wife is dowable of 
it while it continues, and so far as her title to dower 
may not be excluded, postponed, or defeated by ap¬ 
pointment. 'When the settlor makes an appointment. 


MB 
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a new use springs up and vests in the appointee, and 
the fee originally limited to the settlor will cease; and, 
with it, the right of the wife to her dower, in respect of 
this fee, will also be defeated. From that time, the use 
appeunted under the pow*er will take efiect in the same 
manner as if it had been inserted in the original deed 
creating the power, and as if it had stood in the place of 
the power. If no appointment is made, the fee, from 
being qualified and determinable, becomes simple and ab¬ 
solute. Tickner v. Tickner (a), and Sir Edward CVerr’s 
case ( 6 ) i and the language of Lord Eldon in Maundrell 
V. Maundrell{c\ are authorities to prove that a power and 
a fee may well subsist distinctly in the same person, and 
that tlie power is not merged in the fee. It is true, that 
a different doctrine, which has occasioned great surprise 
in the profession, w*as laid down in Ooodill v. Eriff- 
kam (d) s but that doctrine cannot be supported. The 
decision in that case was right, because the wife was 
seised by the rules of the common law, and not under 
the laming of uses : and she had not any power dis¬ 
tinct from the fee. This mode of limiting uses wiui the 
original form adopted by conveyancers for the ex¬ 
press purpose of enabling the husband to defeat any 
claim of dower, (e) Dower is a derivative interest, and 
when the estate of the husband ceases, tlic wife’s right 
to dower also ceases. The general rule, cessaiite statu 
primitivo ccssat et derivativus, applies to this case. The 
appointee under the power takes as if the estate hod 
bera limited to him by the deed creating the power; 

(a) S AtkjfHM, 742. {h) 6 Rejt 17. b. 

(ej Maun'lrM v. MaundrtU, 10 Va. SS5. 

(d) 1 Bta. 4 iV. 192. 

(e) Fcomc’i Jlemtmden, 346, edit. 1809< 


he 
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he therefore is in quasi by the act of the donor, and 
the cai^ is to be considered as if the husband never had 
taken the fee. For that fee was defeated, and.never 
became absolute; and in the result the wife ii^ therefor^ 
not dowable. Her title to dower was as defeasible as 
her husband’s fee, and was defeated when that fee was 
overreached and avoided by the operation of the ap¬ 
pointment made in exercise of the power. In Maun- 
drcll V. Maundrell (a) Lord Eldon says, ** The fee vests 
until the execution of the power, and the execution of 
the power is a limitation of the use, under and by the 
effect of the instrument by which the power was re¬ 
served. When a conveyance operates on the fee only, 
and there is not any execution of the power, then dower 
attaches; but when the power is executed, the right to 
dower is extinguished.” The opinion of Heath J. in 
Care v. Halford (6), is an authority *to the same ^ect. 
When a doubt was expressed by Lord Alvaidey^ in Cox v. 
Chamberlain (r), the point was not judicially before 
him. In the case of Sammes v. Payne (d), and Budr- 
veorth v. Thirkdl (r), the question was, whether the hus¬ 
band was entitled to curtesy, and that is a very 
difierent question from the present. Besides, the au¬ 
thority of the latter case (./■) has been freiiueiitly ques¬ 
tioned. In Moreton v. Lees (g), a case exactly like the 
present, it was expressly held by Richards C. B., 
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iMd Wood that an appointment of the fee by the 
husband deth&ted the wile's right to dower out of the 
fee^ which wOs itself defeated by the execution of the 
power. And in Roach v. Wadham (a), the wile's dower 
^s considered as defeated by the appointment. The 
piaintifi^ therefore) is entitled to the judgment of the 
Court. 

Barber, for the defondont. I'lie fee in this case was 
Tested in James Ra^, subject to n power in him to ap¬ 
point the fee; and being once vested in him, the wife’s 
right to dovrer accrued; and he could not, by executing 
the appointmene under the pnwTr, divest that right. 
Cunningham v. Moodj; (6), ond J}oc v. Martin (c), ore 
authorities expressly in {mint to shew that the fee was 
vested in James Ray until he executed the {rnwer. tn 
Goodill V. Brigham {d), there was u devise in fee to a 
feme covert, with a {lower to dispose of the estate with¬ 
out the control of her husband; that )iower was held to 
be void) as being ineexisistent with tlie fee given to her 
in the first instance. And in Cox v. Chatnl/erlain (r), 
Lord AlvanUy, commenting upon the case of Goodill 
V. Brigham, says, ** I do not conceive the Judges meant 
to decide, timt where tlicre is a conveyance to such 
UKS os a man shall n{)puint, and In default of appoint¬ 
ment, to his own right heirs, the party may not, under 
the poorer, create an estate that w'ill supersede the estate 
in fee, though not, perhaps, to bar dower.'* In Matm- 
drell V. Maundrell (,/), where a husband had a power of 

(0) 5 East, 283. (A) I I'eu 174. 

(c) 4 T. Jl. 30. (rf) 1 JSf ^ IW. 192. 

(0 4 Veu 631. (/j 7 re$.S07. 

appointment, 
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oppoiiitmenty and in default thereof an estate for lif^ re* 
maiuder to his heirs, the Master of the Rolls held, that if 
tlie power was good, yet that a purchaser, taking by a 
conveyance adapted to pass tlie interest of the estate as a 
limitation of the fee, and not as an appointment, was sub> 
ject to the wife’s claim of dower; and in ddivering the 
judgment, he says, The power of appointment is merely 
nugatory, and nothing distinct or different from the fee: 
the fee was clearly in the husband, until appointment. 
In Goodill v. Ungfiam it was held, iliat a pow’er added 
to the foe was merely void* So the power in tliis case, 
followed by a limitation of the fee, must be absorbed in 
the tW, which includes every power. The reason com¬ 
monly given why a power may have effect, though 
limited to the owner of the fee, is, that he may appoint 
in a mode by which his legal fee would not entitle him to 
convey. 1 give no opinion upon the sufficiency of that 
reason; but in this case, it is to such uses as be should 
by deed or will ap}>oint, that is, by deed or will, legally 
executed; and by those instruments he might have passed 
the fee, though nothing was said about the appoint¬ 
ment : the limitation, therefore, operates purely os a 
limitation of the fee, and that fee he could only conv^', 
subject to her right of dower.” It is true, that in Maun- 
drcll V. Mauudrdl (n). Lord Eldon expresses a decided 
opinion, that a power capable of being executed may 
be reserved to the person having the fee; but he does 
not say that the consequence of executing the power 
would be to deprive the wife of dower. In Cross v. 
Hudson {b) the party had the jHiwer to charge an estate. 
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of which he was tenant for life, with intermediate re¬ 
mainders, with a contingent fee to himself; and the con- 
tii^^t foe afterwards came to him: Lord TkwrUm hdd, 
that the power was merged. In JVUde v. Forte {a) it 
was held, that the wife was entitled to dower. In 
Sammes v. Payne (6) Andcroon J. lays it down, that ** If 
a feoffment be made to the use of /. & and his heirs, 
until h D. hath done such a thing, and then unto die 
use of «J. D. and his heirs, the thing is done, and J* & 
dieth, his wife shall be endowed.” In Buebaaorth v. 
TlUrMl{c) there was a devise to trustees in fee, in trust 
to receive the rents mad profits, and aj^ly them for the 
nuiiutenanoe of Mary Barr, until she should arrive at 
the age of 21 yean, or be married; and upon her 
attaining such age, or being married, then to her in fee; 
but in case she should happen to die bribre she arrived 
at the age of 21 yean, and without leaving issu^i then 
there was a devise over. Mary Barr married and had 
a child, and afterwards died und«r the age of 21 years, 
without leaving issue. The Court of King’s Bencdi were 
of opinion that her husband became entitled, by the 
curtesy, to the estate for his life. In this case, there¬ 
for^ the wife is entitled to dower. 

Cur, ado, vult. 


1'he following certificate was afterwards sent: 

This has been argued before os; uid we arc of 
c^inion, that, under the circumstances, the wife of 
James Bay will not be dowablc out of the imids, 

(tt) 4 Taunt, 336. 

(6) 1 /.MM. 168. GaU$. 81.; and xse Parte on Dower, 169. 

^c) 3 Boo, 4* PaUGSi, wd Cal,fyr,SS3, 


tene- 
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tenements) and hereditaments comprised in the herrin- 
before stated indentures, in case of her surviving her 
husband. 

C> Abboti'. 

J. BATX.EY. 

G. S. H 01 .ROYO. 
W. D. Best. 


18S2. 


Bat 

oaoiiM* 

Pva's. 


'i'he £arl and Countess of Jersey and Others 
against Deane. 


Vice Chancellor sent the following c»se for the By mwiugs 
opinion of this Court. By indentures of lease and 
release, dated the 15th and I6th December^ 1806, 


lands wera- 

lindlcdtotliebuilMiidforlilb; reimnndertailw wifielbrlific; re m ai n de r to the use of the Srat 
Hul other aoiM of the marriage niccenively in tail male; remainder in case the wife iliould aur- 
aiee the hinhnnd, to her in fee ; but if ahe ahouid die in dte lifetime irf' her buabnnd, remaindar 
to tlie daughtm aucceaaiveljr in tail male; remainder to the uae of such peraona related 1^ blood 
or conaai^uinitjr, and in such estates or iniereata, and in such manner, and charged arhh 
such sums of monejr in favour of such persona so related, aa she bgr her will mi^t 
poinC: and in case of no such appointment, to her in fee. The settlement also containod 
a power for die trusteca there named, at the request, and by die direction of the budinnd 
and wife, or the survivor, to sell or exdwnge the settled estates, and for that purpoae, to 
revoke all and any of the uses contained ia the setUement; and also a covenant faw the 
liuaband for further assurance on his part, and that of ins wife, and all persmu elaimiiig 
under him. In pursuance of this settlement, certain Snes were levied. By deed dsrfM 
March, 1807, renting the settlemmt, and the fines levied in pursuance thereof, and the 
liimiations therein contained, and further, that the wife was dmirous of acquiriag an 
absolute power of appointoient over the manors, Ac. comprised in the settlement, ia the 
event of her surviving, or dying in dm lifetime of her hudmiid, and there being a general 
failure of issue of her body, inheritable to die manors, Ac. under the settlement, the 
hu^nd mid wife covenant^ to levy certain fines, sur conusance de drmt come oeo^ 
with proclamations, to J. ti. and his heirs, of nil the manors, Ac. comprised ia the setde- 
ment: which fines were to operate, and to be taken to operate first forrurroboradM the uses 
contained in the settlement antecedently to the limitations to the use of the wife in fee- 
simple, and sidiject diereto to the use m such {lersons, Ac. as the wife by will or deed might 
app^t. In pursuance of this latter deed, several fines come ct« were Iwicd by thehi» 
tiend and wife : Held, that under these circumstances, these latter fines did dm operate to 
exUnguish, deatroy, or suspend the right or power of the husband and wife, and the aur- 
vivor of diem, to request and direct a sale or csiiiange of the settled eatates under the 
powers for that purpose contained in the setdement, so as to prevent aa exercise of those 
powers by die Upstees, 


bring 
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ltS£. braig the settlement made after, but in punuance ar- 

tides entered into before the marriage of the Earl of 

■aaiWMn Jerseif with the' Countess of Jcrsei/, his wife, and by 

Dusk. certain fines duly levied by the Earl of Jersey and lib 

wife, certain hereilitaments, the inheritance of the 

Countess of Jersey^ were limited to the use of T. F. 

and John Lord /i., their executors, &c. fur ninety^ 

« 

nine years, to commence from the :23d of May, 1801, 
but upon the trusts thereinafter mentioned; with re> 
miunder to the use of the Earl of Jersey and his assigns, 
for his life, without inipeachinent of waste, Ac.; with 
remainder to the use of the Duke of Bedford &c., 
as trustees, to support contingent remainders; with re¬ 
mainder, in case the Earl of Jersty should die in the 
lifetime of the Countess of Jersey^ leaving issue on 
eldest or onl}' son, entitled to the said heredita¬ 
ments, immediately expectant upon the decease of the 
Countess of Jersey^ and who should, at the decease of 
the Earl of Jersey^ have attained, or should, during the 
life of the Countess of Jersey^ attain twcnty-oUc, then 
to the intent that he, after attaining twenty-one, and 
during the joint lives of himself and the Countess of 
Jersey^ should receive a certain yearly rent-charge there¬ 
in mentioned^ payable out of the said hereditaments, with 
usual powers of entry, &c., for better securing tlic due 
payment of the same; and subject thereto to the use of 
the Earl of Clarendon and Lord Lamlhery their execu¬ 
tors, &c. for the term of one thousand years, to com¬ 
mence from the decease of the Earl of Jersey, withcnit 
impeachment of waste, upon certain trusts; wiUi re¬ 
mainder to the use of the Countess of Jerxy, and her 
assigns, for her life^ without impeachment of wastes &c.; 
with remainder to the use of the Duke of Bedford &c., 

as 
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as trnstees, to support contingent r^nainders; with re¬ 
mainder to the use of the first and every other son of die 
marriage successively} in tail male; with remainder, in 
case die Countess of Jersey should survive the Earl, to 
the use of her, her heirs and assigns for ever; but in cose 
she should die in the lifetime of the Earl, then to the 
use of the first, and every other the daughter and 
daughters of the marriage successively, in tail male; 
with remainder to the use of such person or persons 
related by blood or consanguinity to the Countess of 
Jersey^ and for such estates or interests, and in such 
manner, and subject to, and charged or chargealde with, 
such annual or other sums of money in favour of such 
persons so related, and subject to such powers, &c. 
(such sums of money, powers^ &c. bdng fur the benefit 
of some one or more persons, related by blood or con¬ 
sanguinity to the Countess of Jcrscij^) and in such man¬ 
ner ns the C'ountess of Jersnfy notwithstanding her co¬ 
verture, by her last will in writing, or by any codicil 
thereto, signed and published in the presence of three 
or more credible witnesses, should direct, limit, or ap¬ 
point ; and in delault of such direction, &c. and so iar 
ns any such, if incomplete, should not extend, to the 
use of the said Countess in fee. And it was by the said 
indenture of release, among other things, declared, that 
it should and might be lawful to and for the Duke 
of Bctljbrd &c., and the survivors or survivor of 
them, and the executors and administrators of such 
survivors, at any time or times thereafter, at the request 
and by the direction of the Earl and Countess of Jersey, 
during their joint lives, and of the survivor of them, 
testified by some writing under their respective hands 
and seals, or under the liand and seal of the survivor, 

attested 


6tl 

1622. 

£nl of JsMiKr 
wd OUicn 
MgiaStat 
DosSk. 
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1882. attested by two or more credible witnesses, to disi>ose of, 

1 ***h®>’ by ^«y of absolute sale or in exchange for or in 

and Otbm lieu of <^er lands, &c. to be situate somewhere in 

againtt 

Dsavk. England, all or any part of the manors, &c. thereby 
granted and released, (except the mansion house, &c. 
called Ostaky^) and the inheritance thereof in lee sim¬ 
ple, to any persons whomsoever, for such price, or for 
such equivalent, in manors, lands, &c. as to the said 
Duke of Bedford,, iuu or the survivors or survivor, 
&c. should seem reasonable; and that, for the purpose 
of effecting such sale or exchanges, it should be lawful 
for the said Duke of Bedard, &c. the survivors 
and survivor of them, &c. at such rc(|uest, and by such 
direction, and so testified as aforesaid, by any deed or 
deeds, instrument or instruments in writing, sealed and 
delivered in the presence of, and attested b}-, two or 
more credible w’itnesses, absolutely to revoke, deter¬ 
mine, and make void all and any of the uses, trusts, 
powere, &C. therein containetl. of and concerning tlie 
hereditaments so pro{x>scd to be sold or exchanged, or 
any part thereof; and by Uie same or any other deed or 
deeds to limit, &c. any uses, estates, or trusts of the 
said hereditaments, tlis uses of which should be so re¬ 
voked, whidi it should lie thought expedient to limit, 
&c, in order to cffi^ctuate such sales or exchanges; and 
that it should likewise be lawful fur them to give ef{(>c- 
tual discharges and receipts to the purchasers, upon pay¬ 
ment of their respective purclntse monies. And in the 
sakl indenture of settlement was contained a cove¬ 
nant by the Earl of Jrrs/y, for further assurance on his 
part, and on the part of the Countess of Jersey, and uU 
persons claiming under him tlie said Earl of Jersey, 


By 
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SIS 


By an indenture bearing date the 20th day of March, ig. 22 . 
lH07y and made between the Earl and Countess of ■■■ * 
Jersey, liis wife, of the one part, and T. G. of the other 
part, reciting the said indentures of lease and release dSISk 
of tlie 15th and 16th days of December, 1606, and the 
fines levied in pursuance thereof^ and the limitations 
contained in the settlement, and reciting that the said 
Countess of Jersey was desirous of acquiring an abso¬ 
lute power of appointment tiver the manors and other 
hereditaments comprised in the settlement, on the event 
cither of her surviving or dying in the lifetime of the said 
Earl of Jei'sey, and there being a general failure of issue 
of her body inheritable to the said manors and other 
hereditaments iiniler the limitations contained in the 


settlement, it w:is witnessed, that, for the purpose 
thereinbefore mentioned, the Earl of Jersey did thereby, 
for himself, his heirs, &c. and for the Countess of Jer¬ 
sey, his wife (she thereby consenting thereto), cove¬ 
nant and grunt to T. G., his heirs and assigns, that 
they the Earl and Countess of Jersey would, as of 
Fsoster or Irinity term, 1607, or some other subsequent 
tcrin, at the costs of the Countess of Jersey, levy nine 
or more fines, sur conuzonce de droit come ceo, &c., 
with proclamations, unto the said T. G. and his heirs, 
of all the manors, &c. mentioned and conveyed by the 
above settlement, and fines levied in pursuance thereof, 
with their respective rights; and it was thereby agreed 
and dcchu-ed, between the said parties thereto, that as well 
the said fines so as aforesaid, or in any other manner so 
to be had and levied, and also all other fines, common 
recoveries, && already or thereafter to be levied, suf¬ 
fered, or exTOUted between the said parties thereto, of 
the said manors, &c. should, immediately after the 

levying. 
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18S8. levying, suffering, and perfecting of the sam^ respectively 

j .„., operate «nd be taken to operate, first, for corroborating 
and OUwn the several uses, trusts, &c. limited, expressed, and 
Dbasb. contained, of and coiiceriiing the said manors, &c. by 
the 8ettlcmen4 antecedently to the several limitations 
therein respectively contained to the use of the Countess 
of Jersey in fee simple: and after the expiration or 
sooner determination of the several uses, trusts, Ac. 
and in the meantime subject to the same respectively, 
to the use of such }iersons, for such estates, ujmn such 
trusts, &c. and subject to such powers, &c. ns the 
Countess of Jersey^ by any deed or deeds with or 
without power of revocation or new appointment, to be 
sealed and delivered by her, in the presence of two or 
more credible witnesses, or by her last will in writing, 
or any codicil thereto, or any w’riting purporting to be 
her lost will, or any codicil thereto, signetl and pub¬ 
lished in the presence of three or more credible wit¬ 
nesses, should from time to time, cither in the lifetime 
of the Earl of Jersey^ nr after his decease, and ncH* 
withstanding her then present or any future marriage, 
direct, limit, or appoint; and in default and until such 
direction, limitation, or appointment, or so far as any 
such direction, limitation, or appointment should not 
extend, to the use of the Countess of Jersey^ her 
heirs and i^signs, for ever. In pursuance of the cove¬ 
nant for that purpose contained in the last-mentioned 
indenture, nine several fines, sur conuzance de droit 
come ceo, &c. were duly levied by the Earl of Jersey 
and his wife, in Trinity term, 1807, of the several 
manors, &c. in the above indentures mentioned. On the 
16th day of June, 1816, certain freehold lands and he¬ 
reditaments comprised in the said recited indmitures 


were 
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were pnt op for sale, and the defendant, Deane, 

liccaine the purchai^cr, for the sum of 4010/., and paid 
a deposit of 20/. jicr cent, upon the purchase- 
money, and stgnetl a written agreement to complete 
his purchase on or before the 11th day of October, 1816, 
on having a good title made. Tlie question for the 
opinion of the Court was, whether the fines levied by 
the Earl and Countess of Jersey, in Trinity term, 1S07, 
did or did not operate to extinguish, destroy, or sus¬ 
pend the power or right of the Earl and Countess, 
and the survivor of them, to request and direct a sale 
or exchange of the settled estates under the powers 
for that purpose contained in their marriage-settlement, 
so as to prevent an exercise of those powei's by the 
trustees of the settlement. The case was argued in last 
hSichaelmas term, by 


57S 

1822. 

Earl of Jsasir 
aii4 Othcfii 

oigaiMC 

Dsaks. 


Lynch, for the plaintifi^ who contended, first, that the 
fines were levied by persons one of whom had the fee, and 
that they were a rightful and not a wrongful or dis'est- 
ing assurance. Secondly, that although a fine is an 
acknowledgment upon record of a fee simple in the 
conuscc, and will, unless rontrouled by the agreement 
of the parties, have a divesting operation; yet that its 
operation is not of that inflexible nature, but that it 
bends to and is controlled by the agreement of the par¬ 
ties, for the purpose of effecting any particular or spe¬ 
cial purpose. Thirdly, that the fines were by the settlors, 
and were expressly, and were so declared to be, for fur¬ 
ther assurance, and in confirmation of the prior uses 
contained in the settlement. 

BrcAoii% case (a), is an authority in support of 


ftha 


(a) 1 7C, tu 
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1822. the first point: thercj tenant for life and first re* 

p—i ****n*der-nian in tail joined in a fine, come ceo; 

Court held it no discontinuance «ther 
Dkmk. of the first or'second rcmaindcar in ttul, because each 
of the parties joining in the fine gave but that only 
which he might lawfully give, viz. the tenant fi>r life 
his estate, and he in the remainder a fee simple, 
detaminable on his estate tail; and so it was held no 
forfeiture of the estate of the tenant for life. In the 
Earl of C/anrictartTs case (a), this doctrine was con> 
firmed by Lord Hobart ; and in TreporV* case (6), 
Popham C. J. says, ** If tenant for life, and he in rever¬ 
sion, make a gift in tail, rendering rent, the lessee shall 
have the rent during his life, for the making of a 
greater estate than he has, is not any forfeiture^ because 
he joius w’ith him in reversion.” l^ixl Hoit’n argument 
in Lane v. Vane (r), puts the question on the same 
ground, and confirms tlie authority of the preceding 
cases. The case of Smith v. Cl'iffhrd {d\ is also in point. 
There the tenant for life, having himsdif a distant re¬ 
mainder in tail. Buffered a recovery ; and though there 
was in that case an intermediate estate, yet it w'as held 
to be no ground of forfeiture, because he had not taken 
upon himself to do any act inconsistent witlt his life- 
estate. Yet in that case there was no intention shewn, as 
here, to preserve the intermediate estate; and that cose, 
therefore^ is stronger in fevour of the poution contended 
for. It may be said, that that was tiie case of a recovery, 
wh»e the tmiant for life having parted with his estate 
for life at the time^ was vouched only in respect of his 

(») 6 Mtp. IS. 

(<f) 1 T. Jt. 7SS. 


(a) ir«ft.S7S. 

(c) £ir T. Jmes, 9S. 


estate 
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vc\ 

ertace uil; but Uie jaclgmenc did not proceed on that 18«2. 
ground; for Pdh<m\ one (o) was alao the case of n —— 

recovery, and yet Vie\d a forfintare. It is indeed re- ^luidoJSlBr 
markable, that in 2 Rep, 74., and 10 Rep,4A,t Xiord 
Coke cites Pelham'ri case os one of a tenuit ibr life 
sufiering a recovery, and conveying away the fee. 

That case, however, was overruled by Smith v. Ct^ffRurds 
and it is not true that in the latter case, the tenant 
for life hod not the estate for life in him when 
vouched. For 2 /ns/. 3 tl,and Com. Dig. tit. Voucher, 
both shew that the vouchee stands in the place of the 
tenant; and that the demandant counts against him for 
the whole fee. Garrett v. Btizard (6) will be cited on the 
other side; but that cose turned on die intentiem of 
the parties, which was to do an act inconsistent with 
the intermediate estate. Here there was no such in¬ 
tention, and therefore this fine produced no forfeiture; 
besid^ in this case. Lady Jersey had the first estate of 
inheritance. Roper v, Halifax, Sugden on Powers, last 
ediL 55. Appendijr, Gttl., is also an authority in point. 

But it will be contchdcid, that the effect of a fine is so 
powerful, that although these parties meant to confirm 
the prior uses and e^jlates, yet they aredivested; and 
that though the ok! seisin is affirmed, yet that it u de¬ 
feated. But this is not so: for, secondly, although a fine 
is an acknowledgment upon record of a fee umple In 
the conusee, and will, unless controlled by the agree¬ 
ment of the parties, have a divesting toleration; yet its 
toleration is not of that inflmcible nature^ hat that it 
bends to and is controUed by the agreement of the par¬ 
ties, for the purpose of effecting any pardcular or special 
purpose; In support of thu proposition, Puttenham v. 

(«} I Snh 14. (0 1 Mott. Jk. 63S. 

VoL. V. Q q JXmeombe 
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Dimeoni&e(a) may be dted: there a fine was held to be 
eontrolled fay the former indenture, whidi shall rule the 
fine. So also Fitz, H, Estoppd^9\\,f and the third 
resdution in Cronneefs case. (6) Perrofz case (r), 
Anonymota {d\ are to the same effect. And Btdlock v. 
Thome (e), Earl of LeiceHcr*z case and Herring v. 
Brawn (g), shew that it is entirdy a question of inten* 
tion, and that the operation of a fine is to be controlled 
by the agreement of the parties. Tliese latter cases, it 
way be sud, are those where a fine, coupled with a 
deed, has bem held an execution of the |)ower, but that 
they do not shew that it can operate as a confirmation. 
But there is no real difference between the two coses; 
tar if the displacing and destn^ing power of the fine 
be prevented by the object of tlie parties being to exe¬ 
cute a power, why should not the same effect be pro¬ 
duced the object of the parties being to confirm a 
power ? The innocent intention of the party levying the 
fine is the same in both cases, and that is the cause why the 
fine is prevented from extinguishing the power. ' Many 
cases may indeed be found where tensmts for life levying 
finm have incurred forfeiture; but all these cases will 
be found either to be where there was a clear intention 
to gun a fiie^ or where, from their imautiously omitting 
to declare the uses, the Court have been obliged to pre¬ 
sume that intention. Smithev, Abell {h\ Alban^z case((), 
JXggeiz case (it), shew this: and in the last cose the uses 
dedared fay the deed intended to be enrolled were different 
from the uses declared by the deed by which the fine 


(a) S2>rer. 157.b. 

(e) IfoM, 3 S 4 . 

(«) JliM^615. 

(f) Cartk. 83. 1 rmt. 86S.& C. 

(0 1 Ap.iie. 


((ft) 8 69. b. 

(cf) Sdanner, XIS. 
(/) I rfM(.87S. 
(A) 8 Ijtu, 808. 
(») 1 17«. 


was 
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mcomniitaA to \» Wriri. therefcre, dutml UM. 
CD.'^i»A\)e connected togeUier. Cues Ytei^teA, ^ Tiit.i 

no doubt, to sbcw ibat the operation of a flna Is to 
strong, that when a man makes a will, and afterwards xSmmL 
levies a fine, the fine is a r^ocation of the will; but this 
goes on the ground, that in order to render a devise 
imlid, the seisin of the devisor must rcmiain unaltered 
from the execution of the will Ull his death. This ex¬ 
plains the case of Lutwich v. Mitton (a), unless, indeed, 
that case be considered as overruled by Seha/n ▼. Sel- 
•ayn. (6) But, thirdly, in this case the fines were levied 
by the settlors, and were expressly, and were declared 
to be for further assurance, and in confirmation of the 
prior uses contained in the settlement. In the case of 
Sdvyn v. Sclxcyn, the ground of the decision was, 
that the whole was taken as one conveyance, which 
must relate to the bargain and sale; apd Boe v. Grif- 
Jits (c) is to the same effect. And if a person conv^ by 
lease and release to the use of himself for lif^ with re¬ 
mainders over, and covenants to levy a fine, and the 
fine is levied in a subsequent term, the fine operates to 
confirm the uses declared by the deed. This shews that 
a fine is controllable by the act of the parties. Here 
the fine is not only connected with the deed of covenant, 
but also with the original settlement, by means of the 
covenant for further assurance. Now, if the fine had all 
that divesting and displacing operation attributed to it, 
it could not confirm all the prior charges and incum¬ 
brances of the tenant in tail: it is also equally clear 
law', that if tenant in tail conveys his estate to several 

(a) 8 Hm-r, 153. (A) 2 JJVrr. 1151. 

(r) « Burr. 1952. 

Qq 2 uses. 
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uses, in ^ict settlonoit, reserving the reversion in fee, 
and then levies a fine to other uses, it confirms the 
uses declared by the prior settlement, subject to the 
operation to the uses declared of the fine. Goodright v. 
hiead, (a) If that be so, the fine levied by Lord and 
Lady Jet'sey^ even if it h^ not been expressed as it is 
in the deed of covenant to be for the corroboration of the 
former estates, yet would operate to confirm the prior uses. 
Here the fine was in obedience to, and peribrmance of, 
the covenant for further assurance on the part of Lord 
and Lady Jtrstyi they were the settlors in the settlement, 
and the conusors in the fine: one of them had the fee, 
the first estate of inheritance; and they were persons in 
a situation to give further assurance. Ferrers and Curzon 
V. Fermor {b) is a very strong case for the plaintiffs: 
there the Court, for the purpose of upholding and pre*- 
serving the estate for years in the lessee, and which, 
according to the strict rules of lau', must have been 
considered merged, held the whole as one assurance; 
and that case was approved and acknowledged as autho¬ 
rity in Sel-xifH v. Sel"js/n t here the covenant for further 
assurance so coi meets the deed of the 20th of March, 
1807, and the fines levied in pursuance thereof, with the 
original settlement, as to make it one assurance. If it 
operates os a further assurance, it must, consequently, 
cerate as part of the original assurance : Ix^ides, the 
pardes to the settlement might plead this fine as part of 
their documents of the title; and yet it is omteuded, 
that that which forms actually a port of the title de¬ 
stroys that title. As far as intention goes, it is quite 

(ff) SJBitrr. nos. (i) Cn.dac,GV5, 


clear 
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Andy cunM!t|Ucntiyy is part of the orl^nal assurancey Why MiAOiiiBni 

should it defeat or divest the seisin? But c;ven if the in?- ^um. 
tention did not appear on the face of the deed, still the 
law would intend a rightful rather than a wrongful 
motive, particularly so when it is for the benefit of the 
perAons in remainder that the fine should be consi¬ 
dered for further assurance, and as a confirmation rather 
than a wrongful alienation. CromaoeVs case is one au¬ 
thority to shew that tlie Court will construe several con¬ 
veyances as a part of the same assurance, for the 
puriioseof effectuating the intention of the parties; and 
in the case of Doe v. Whitehead (u), Lord Matt^eld^i 
judgment puts the question beyond all doubt. If these 
propositions be correct and founded in law, it necessa¬ 
rily follows that the seisin under the settlement was not 
disturbed or divested; and, therefore, the powers of sale 
and exchange vested in the trustees were not afiected by 
the fines: and if the fines levied by Lord and Lady 
.Jersey did not disturb or divest the seisin, if they did no 
act inconsistent with the estate, if no forfeiture was 
incurred by them, it is scarcely possible to conceive 
how the power or right in Lord and Lady Jersey to re¬ 
quire or direct a sale can be destroyed or suspended. But 
supposing that Ixirdand Lady Jeixey did an act inconsist¬ 
ent with the estate, that they incurred a forfeiture^ and 
that the fines levied by them displaced mid divested 
the seizin; yet there is ground to contend that their 
power of requesting or directing will not be affected by 
any such acts. The power of requesting and directing 


(a) Burr. 704. 

Q q 3 


is 
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is no^ unnesed to any cfstate given to them by the settle- 
pi^t» but is s personal confidence ^ven to them as a 
check upon the trusteest to whom the power of sale is 
given, and for the convenience and advantage of all 
Interested under Uie settlement. The intention of sup¬ 
porting and preserving this power, as well as all the other 
uses and trusts, is dearly and unequivocally expressed 
in the deed; and if it were not so, yet to presume the 
contrary, would be to presume that Lord and Lady 
Jersey meant tp destroy a power which must be useful 
to thdr interests, but which cannot be exercised to 
prgudice them without their own concurrence. The 
universal and constant practice of conveyancers has been 
in fovour of this view of the question; and in Smith v. 
Utoe dSrm. Ijord Jersey^ in error (a), the practice of con¬ 
veyancers was much relied upon. U}n>n this ground, 
the plaintiffs are entitled to the judgment of the Court. 


CootCf contra. As to the first point, it may be ad¬ 
mitted, that the cases cited on the other side are suf¬ 
ficient to establish, that when the tenant for life joins 
with the immediate remainder-man in les’ying a fine, no 
forfeiture takes place; but those cases are not similar 
in their circumstances to the present. And in Gaireil 
V. JJlitard (h), which is the only case where there was, 
aa her^ an intermediate estate, the levying the fine was 
dedded to be a forfeiture. That case was argued 
several times; and the Court took the distinction be¬ 
tween a fine and a recovery, viz. that a fine cannot 
operate en parts of an estate^ but on the whole fix:. If 
sc^ |t necessarily followed, tltat all the intennediate 

(a) S JSroO. 4- U. 475. ((} 1 BalU ^br. 855. 

estates 
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cttetei were divested and turned to a right. It is Udd 
down in S Bac, Ahr, 1!I4. tit. Fine, and in Hunt v. 
Bourne (a}| that a fine must convey a fee umple^ unless 
the express acknowledgment of the parties qualify it. 
The parties, therefore^ must put their intention on the 
record, or otherwise they will create for themselves a 
torUous fee. And this is necessaiy, to prevent the 
parties using this powerful assurance from turning it 
into a wrong. Smith v. Ch/fford, and Baper v. Hd^fax, 
wbicli have been cited on the other side^ are both cases 
of a recovery. Now, a recoveiy may operate upon 
particular parts of the estate, but a fine cannot do so. 
The ground of the decision in Smith v. ClyffinriL was, 
that it was a question, whether it was a fiir^ture 
within the statute of EXhuibeth, which the Court held 
applied only to a bare tenant for life; and they thought 
it no for&iturt^ inasmuch as the rcco'reiy had a legal 
subject to work u}x>ii, viz. the ultimate remainder in tail, 
and passed over the intermediate estates tail: but the 
operation of a fine is very different. In Bjoper v. HaU~ 
J'ax, the tenant conveyed away the estate to trustees 
during the joint lives of herself and her husband, to 
secure 3U0f. a year pin-money; remainder to the use of 
her husbmid for life; remainder to herself for life, and 
otlier remainders over; leaving therevendon of her old 
estate in herself, in order to support the powers: and 
there the subsequent instrument was an innocent con¬ 
veyance, and rantained an express reservation of the 
powers. That case, tlierefore, has nothing to do w'lth 
the present. The result of all the authorities proves, 
Qigt the efiect of this fine is to produce a forfeiture. 


IStS. 


Ewtof JsMSr 


t Stik. 

Qq 4 
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1828. Bat it » contended by the (^er sidte^ Becondly« that its 
Eart oimucr **P^^>* ™By be controlled by the agreement of the 
parties, for effecting any particular or special purpose. 

Dun. If that agreement appears in the concord of the iine^ it 
is so, but not otherwise. Sudi an agreement may indeed 
be binding on the parties to the fin^ but not, except in 
the case put, upon third parties; and, therefore, if it is 
not contained in the record, the remainder-man may 
enter for a forfeiture. No case has been or ran be cited 
to whidi this observation will not be found to apply. 
Suppose tmiant for life levies a fine, and declares the 
uses df it, but not on the record, having in feet the 
intentiem to gain a wrongful fee; if the remainder¬ 
man brings ejectment, and the deed declaring the 
uses were produced on the trial, and it should then 
i^ppear that the fine cmne ceo was to operate only 
os a confirmatiem of the remainder-man's estate 
■ would that be a defence? If so, the tenant for life 
might run no risk: he might dedare the uses 1^ a 
secret instrument, to be produced, if necessary, and if 
no^ to be destroyed, as soon as it is too Uue for the 
remainder-man to enter; or he may execute two declar- 
aUons, Mid produce^ ulthnatdiy, whichever happens to 
be most advantageous to him. All this is prevraited by 
holding that the ogreemoit must be put on the record; 
and that, if on the record he makes a wrongfid declar¬ 
ation of the uses of the fin^ it will amount to a forfeiture 
of his estate. In Puttenham v. jDutteombe{a) the two 
instruments were dated on the same day; and of course, 
therefore, formed but oneassurance. Besides, PuUmkam 
was sdsed in fee, and no question of forfisitare mu tlmre 


(a) SiJjyw, 15T.li. 


9 





caaei Btenf being seised either in fee or in tail of the ooMn 
manor, conv^ed it to Andrexst with a covenant to levy Dum. 
a fine, and with a condition of re-«itry, if Andrews 
did not re-convey the advowson to Bbrntg a fine was 
levied, sur grant and render; and Andrews having died 
without re-oonve 3 ring, Bltmt re-entered. Hiere it was 
held, that the fine did not operate to prevent him, finr 
the whole was one assurance; but ther^ the interest of 
third persons was not involved. The same answer 
may be given to Perrois case^ and Anorufmous. (a) 

The other cases cited on this point are either cases 
arising under peculiar circumstances, and, with one ex¬ 
ception, not cases of forfeiture, or cases where it has 
been held, that fines levied in execution of a power do 
not destroy it; and it is contended, that there is no 
difference between a fine in execution and in cemfirm-* 
ation of a power. In the Earl of JjekestePs case it 
is clear, that the Court might have held that the deed 
by which he covenanted to levy the fine to other uses 
was a revocation of the former use; besides, no for- 
foiture was then involved. In Budlock v. Thome the 
fine was levied by the tenant in tail, and, consequently, 
was not wrongtul; besides, the case fell within 27 PUz, 
c. 4. as to voluntary conveyances. The only part rf 
the applicable to the present is a dictum at the 
cpd, whidi was not necessaiy to the decision. The case 
of Herrit^ v. Brcem was decided first in the King’s 
Bench, where it was held, that the power was destroyed 
by the fine subsequently levied. This decision was 


(a) Satu 8S8. 


afterwards 
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afterwards overruled in tlie Excliequer Chamber, by six 
Ju%es to two; but one of the six decided on the 
impound, that, though the power was destroyed, yet the 
party claiming was barred, because his ancestor was 
conusee of the fine. That case^ therefore, is no outhority 
where the rights of third parties are introduced. The 
result is, then, that in the cases it is generally and 
broadly laid down, that a fine by tenant for life is a for* 
feiture, and that ho cannot relieve himself from it by 
any agreement not introduced upon the record itselC 
But, thirdly, it has been argued, that the fines in 
this cose were, and were dcolared to be for further 
assurance, and in confirmation of the prior uses con¬ 
tained in the marriagc*seulement, and that Lord and 
Lady Jersejf were in a condition to give further 
assurance, and were bound so to do. If, indeed, the 
deeds executed, and the fines levied in 1806, to carry 
into eftect the articles entered into before nmrriage, can 
be considered as one assurance with those of 1807, the 
argument is at on end. But that cannot be so; for the 
deeds and fines in 1806, together, make one complete 
and perfect assurance: and those in J 807. were for the 
very purpose of making alterations therein; and being 
so, they cannot form one assurance together. Selv-^n v. 
Sduyn (a) was the case of a recovery, and docs not a)>- 
ply, unless it can be sliown tlmt there is not any dif. 
ference between a fine and a recovery in this respect. 
It is aigucd, indeed, that Lutwic/i v. Mi/ton, which 
was the case of a fine, was overruled by it; but the 
two cases go on very dificrent principles. In Hoe v. 
Sriffiis and Others, the ground of the decision was. 


(a) 4 Siar.lSSil. 


that 
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that the testator had the reversion in fee in hini| which 
was not affected at all by his admission under the sur¬ 
render to the uses contained in his marriage-settlemenL 
Neither this case, therefore, nor Goodright v. Mead^ 
nor Ferrers and Curson v. Fermor and Others^ are ap¬ 
plicable to the present. But the ease of Ik}e v. White¬ 
head {a) is a strong authority. There Lord Mans/ield 
stated, that if you could distinguish the conveyance, 
and suppose Tmoihj/ Stoughton to have been mily tenant 
for life, at the time of his levying the fine, it would be 
the forfeiture of his estate for life; and he afterwards, 
in deciding the case, says, I look upon all this as one 
assurance. If they w’ere distinct convej'ances or as> 
surances, this line w'oiild be a forfeiture of his estate 
iur life under the new settlement.” This, therefore^ 
is an authority to shew that if the assurances are in this 
cose distinct, the flop operates to produce a forfeiture. 
Now, how is it possible to consider the whole in this 
case as one assurance ? I lore, the first deed, after limit¬ 
ing the estate in a different manner, according as eidicr 
I^rd or Lady Jcrsrjf might happen to survive, con¬ 
tained a power of uiipointment by Lady Jtrsni, limited, 
however, to persons related to her by blood or consan¬ 
guinity; but the second deeds give her an absolute 
power of appointment, without any such limit. They 
are, therefore, so far, at least, in discordance w'ith the 
former, and cannot, iiule|iendcntly of the interval of 
time and the other circumstances before alluded to, be 
considered as forming one assurance. If these general 
|) 08 itions be allowed, it must follow that this power of 
Lord and Lady Jerseji/, to request and direct a sale, is 


1822 . 
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at an end. It is a component part of the powers of 
sale and exchange; a power appendant, as relating to 
the life estates, and a power in gross, as relating to 
those in reversion. It was, therefore, extinguished by 
the operation of the fine. King v. Melling (a), Ethoards 
V. Slater (6), and Diggers case (c), are authorities in 
point. As to the practice of conveyancers, which has 
been motioned, it is not uniform in this respect, and 
is not any authority for the Court. It may be said, the 
construction contended for by the defendant is pro¬ 
ductive of hardship; but if parties will levy fines 
come ceo, in this manner, they must take the conse¬ 
quences, and must not leave others to ascertain, fi'om 
secret conveyances, their intention. They have only to 
State their intention in the concord of the fine, and then 
no room for doubt will be left. 


The following certificate was afterwards sent: 

We have heard this case argued by counsel, and 
have considered it; and we arc of opinion, that the 
fines levied by the Earl and Countess of Jersey, in or 
as of Trinity term, 1807, did not operate to extinguish, 
destroy, or suspend the right or power of the Earl and 
Countess, and the survivor of them, to request and di¬ 
rect a sale or exchange of the scttletl estates under the 
powers for that purpose contaiiit'd in their marriage- 
settlement, so as to prevent an exercise of those powers 
by the trustees of the settlement. 

C. Abbott, 

J. Bayley. 

J. S. Holroyd. 

(a) 1 Fmtr. 395, (i) JBiardr.410. (r) ICa.174. 
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John Hatfield against James Thohp. 

following cnsc was sent by the Master of the 
Rolls for the opinion of this Court. 

John Sicemson was, at the respective times of making 
his will anil of his death, seised in fee simple of a free¬ 
hold messuage, house, and garden, situate at Nievoarh, 
in the county of Nottingham ,• and being so seised, made 
his lost will in writing, bearing date the 18th of No- 
vemba\ 177!i, and thereby deviscil to his daughter, 
Mary Belli ** All that his messuage, house, and garden, 
at Nexarh aforesaid; and at his daughter Mary BelFa 
death, the messuage and appurteuances to his daughter 
Elizabeth Hatjidd and her heirs, for ever. The said 
John Sicemson signed and published his will in the pre¬ 
sence of Ann Ililli Samuel Leonardy and Thomas Hat- 
Jieldy who respectively attested the same in his presence, 
and in the presence of each other. Thomas Ha^ldy one 
of the attesting witnesses to the w’ill, was, at the time of 
his attestation, the husband of the said Elizabeth Hat- 
Jieldy the ilaiighter of the testator. John Steemon died 
shortly after making his will, without having altered or 
revoked the same, leaving the said Mary Belly Elizabeth 
Haifieldy and Thomas Hatficldy surviving him. Elizabeth 
Hatfield died on the 9th of April, 1813, in the lifetime 
of Mary Bell, without having done any act to dis|K)se 
of the interest (if any) which she took under the will 
of Jolm Steemsony lei^ving Thomas Hatfield, her husband, 
and the pliuntifll^ Jo/z/i Hatfield, her eldest son and heir- 
at-law, surviving her* Thomas Hatfield died in Jamuary, 

1819, 


lb22. 
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fee, upon die 
determination 
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182S. 1819, and Mary Bell on the 10th day of April, 1820. 

question for the opinion of tliis Court was, 
whetlier the will of John Steeatsou was duly attested 
to pass any, and what estate, in the messuage, ^rden, 
and premises at Nctaark, to Elisabeth Hatfield, 

CockeriU, for the plaintiff. Thomas Hatfield, the 
witness upon whose attestation this question arises, was 
a credible witness, within the meaning of the statute of 
frauds; and this will was therefore duly attested, so os 
to pass the real estate. There arc conflicting aatho> 
rities upon the question, whether the interest which 
renders the attesting witness to a will incompetent, is an 
interest at the time of the attestation, or at the time 
when his testimony is reepiircd. In Hol^ast on the 
demise of Anstci) v. Housing {a), 19 G. 2., a person 
who took under a will an annuity charged upOn the 
real estate devised, was held not to be a credible 
witness, within the meaning of the statute; and Lord 
Chief Justice Lee, in delivering the opinion of the 
Court, argued as if the objection of benefit from tlic 
will to the witness, at the time of subscribing, could not 
be removed or be taken off' by any subsequent fact. In 
that case, however, the witness had an interest at the 
time of the trial. That decision occasioned the passing 
of the stat. 25 G. 2. c. G., which, however, applies only 
to wills made after the 24th June, 1752. In Wyndhamy, 
Chetvoynd {b), G. 2., a similar question arose: the 
testator, in that case, died in 1750, leaving a will, (by 
which he charged his real estate with the payment of his 
debts and legacies) attested by his two attomies and 
apothecary, he being indebted to each of them at the 

(a) 2 sir. 1257. (S) 1 Burr. 414. 

time 



591 


1922. 


cause was triedy when their testimony was required to 
prove the will, and the Court of King's Bendi were of 
opinion that the will was duly attested. So also in 
Lord Aylesbur^i case, there cited, the testator had left 
legacies charged on his lands to three servants, who 
attested his will; they released the legacies before ex¬ 
amination, and it was held that the will was duly 
attested. In Bat^h v. IIMoway {a\ Sir Rcbert Bay^ 
mond, in argument, lays it down as a clear position, that 
if a legatee of money releases the legacy, he is a good 
witness to the will. In Hindeson v. Kersey (&), the testa¬ 
tor, 1^ a will made in 173-1, devised his lands to trustees, 
to dispose of tlie rents and profits to poor orphans, and 
aged and impotent people, w'ithin a particular township. 
The w’ill w’ns attested by two of the trustees, who, at the 
time of attestation, and of the testator’s death, were 
seised of tenements in the township, for which they paid 
the poor-rate. Before the day of trial, they released 
their interest to the other trustees, and conveyed their 
tenements within the township to other parsons. The 
majority of the Court were of opinion, that the urill was 
duly attested to pass the real estate; but Lord Camden 
differed, and delivered an elaborate judgment in sup¬ 
port of his opinion. The weight of authority, there¬ 
fore, is in favour of the proposition, that a party having 
an interest at the time of attestation, but who discharges 
that interest previously to his examination, is to be 
considered a credible witness, within the inemiing of the 
statute of frauds; and that being so, if Thomas Uatfidd, 
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the husband of Elizabeth Ha^idd, had been now alivi^ 
and were called upon to prove the will, he would be a 
competent witness: for, in the events that have hap¬ 
pened he derives no benefit whatever from the will; 
for his wife having died before the life estate of Mary 
Bdl was determined, he was never seised in right 
of bis wife; and she never having been seised in pos¬ 
session, he did not, upon her death, become tenant by tbe 
curtesy. But assuming that Thomas Haffield took 
such benefit by this will as, before the stat. 25 G. 2. c. 6. 
would have have rendered him an incompetent witness, 
and therefore, that before that statute, not only the 
devise to Elizabeth Hatfield but the whole will would 
have been void, that statute restores his competency and 
re-establishes the will. By tlic I st scctioiv it is enacted, 
** 'ihat if any person shall attest the execution of any 
will, to whom any beneficial devise, l^;acy, interest, &c. 
of or affecting any real or personal estate, except 
charges on lands for payment of debt^ shall be thereby 
^ven, such devise See. shall, so far only as concerns 
such person attesting the execution of sucli will, or any 
person claiming under him, be utterly null and void; 
and such person shall be admitted as a -witness to tbe 
execution of such will or codicil.** The clear intent of 
the statute was to restore the competency of the at¬ 
testing witness in all coses of benefit arising to him 
under the will, and to avoid the will ** so far onlf* as 
concerned tlie person attesting the execution, or any 
person claiming under him; and since that static 
therefore, no will can be void by reason of interest 
arising under it to the attesting witness, further than 
as to the interest of such witnesi^ or any person daiming 
under him. This will, ther^r^ is well attested, and 
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ns the plaiiitifF does not claim under the attesting 
witness, he is entitled to an estate in fee simple in the 
lands in question. 

Reada'f contrtL Tliis wiU was not duly atterted so as 
to pass the real estate, and, consequently, MizabHh Hat- 
Jield took no estate in the devise to her, for Thomas 
Hatfield cannot be considered a credible witness within 
the meaning of the 29 Car.2, c. S. It is clear that he 
would not have been a competent witness to prove the 
will, during the lifetime of his wife, for he would have 
an interest in right of his wife, in the estate which she 
took under the will; they might have sold their interest 
in the estate, and the money arising out of such sale 
would have belonged to the husband. Besides, if Maty 
Bdl had died in the lifetime of 'Thomas and Elisabeth 
Hatfield, he would have been seised during the life of 
his wife, and in case of surviving her, he would have 
been tenant by the curtesy; he would therefore have 
an interest in supporting the will, and could not be a 
competent or credible witness to prove it. The cose of 
Hilyard v. Jennings {a) is an authority to shew that a 
devisee is not a good witness to a will under which he 
takes an interest. The decision in that case proceeded 
on the ground that the will was void, quoad the devise 
to him, because he took uu interest under it, and Hold- 
fast dem. Amtey v. Doicsing (&) is an authority precisely 
in point to shew, that Thomas Hatfield was not a credible 
witness w'ithin the incmiing of the statute. It is trnc 
that there arc authorities to shew, that the competency 

(a) CartkeWt £14. (ft) 3 >5tr. 1357. 
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of a person interested at the time of the attestation may 
be restored by a rel^se^ payment, or extinguishment of 
all his inter^t, so os to admit him to prove the exe¬ 
cution. In this case, however, the husband hod an in¬ 
terest in ri^t of his wiie^ derived from the estate which 
rile toric under the will, and he could not release or ex¬ 
tinguish that interest for he could not destroy his wife^s 
estate without her consent. As long as she lived, there- 
jfore, he would have an interest in the estate devised to 
his wife, incapable of being extinguished. The statute 
of the SB Geo. 2. e,6. s. 1. applies only to cases where 
the interest taken under the will is destroyed by the 
statute itself. It enacts, that the devise, legacy, estate, 
or interest, so fer only as concerns such person attesting 
the execution of the will, shall be null and void. Here 
the attesting witness does not take any such beneficial 
interest under the will, as the statute renders null and 
void; the husband, in fact, takes no estate or interest 
whatever under the will; his wife, indeed, does take an 
estate under the will, and, by operation of law, he, in 
right of his wife, derives a beneficial interest from that 
estate. The estate of the wife is not destroyed by the 
statute, and, consequently, the derivative beneficial in¬ 
terest which the husband takes in that estate, in right of 
his wife only, is not extinguished^ Then if this be not 
a case within the stat. 25 Geo. 2. c. 6., tlie husband had 
an interest, not only at the time of the attestation, but 
an interest continuing from the time of executing the 
will-in 1779, till the death of his wife, in 1813, daring 
all which time he would not have been a competent or 
credible witness to prove the execution of the will. Inde¬ 
pendently of the qn^tion of interest^ it is a general rule 

olsc^ 
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also, that a husband and wife cannot, in anj case be a 1833. 
witness for each other. Davis v. Dinmoo^. (o) __ ' 

'' nAnsKD 

offtUut 
Tbomw 

Cocka-iU, in rqily. The husband might have extin¬ 
guished all his interest in the wife’s estate by releasing 
the rents and profits during his life, and be might, 
therefore, have made himself a competent witness to 
prove the will, immediately afier the death of the tn- 
tator. 

The Court afterwards Mnt the following certificate. 

This case has been argued before us; and we are of 

m 

opinion, that the will of the said John Steemon was not 
duly executed, so as to pass any real estate in the mes¬ 
suage, garden, and premises to Elizabefh Hatfield. 

C. Abbott. 

G. S. Holuoyo. 

W. D. Best. 

(») 4 T. n. cr«. 


Rex against Williams. 


Wednetdajf, 
April S4lh. 


A Rule nisi had been obtained tor filing a criminal 
information against the defendant for an alleged 
libel upon the clergy of the diocese of Dm'ham. The 
publieation stated, that upon the death her late ma¬ 
jesty, mmeof the bells in the several churches at Durham 
were tolled. It ascribed this omission to the clergy, and 
then proceeded to make some very severe observations 
on that body. The rule was obtained upon affidavits, 
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stating the purchase of the newspaper containing the 
libel, and that the dci&ndant was the proprietor or pub¬ 
lisher of the paper. 

Brmigham and Carter now shewed cause, and urged 
that the Court would not grant a criminal information 
for a public libel, upon the application of on unknown 
private prosecutor, and without any affidavit of the 
charge being untrue. 

Scarlett and T.'indal^ contra. The Court have, in 
many instances, granted informations for libels, on a 
number of individuals, without requiring any affidavit of 
the falsehood of the charge. In Michaelmas^ 1.^ Geo. 2. 
1739, such an information was granted against M. Je- 
nour, the printer of the Daily Advertizer^ for publishing 
a libel against the Directors of the East India Company; 
and this application was supported by affidavits, stating 
the purchase of the newspaper, and an acknowledgment 
by the defendant that he had printed it. In Hilary 
term, 28 Geo. 2. 1755, a similar information was 
granted against A, Alderton, for writing and publishing 
a libel on the justices of the peace for the county of 
Suffolk, in an advertisement I'especting the expenditure 
of money in the hands of the county treasurer. The 
only affidavit in support of the application was, that of 
the printer of the newspaper, that he had received the 
advertisement from the defendant for publication. So 
in HUary term, 15 Geo. 3., such an Information was 
granted against R. HedJUmay and G. Allen, for printing 
and publishing a libel upon the justices of the peace of 
the county of Middlesex, usually sitting by rotation in 
Udifiddrslreet, in a pamphlet entitled The Rat-tre^, 

duurging 
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charging them with ignorance and corruption in the 
execution of their office. This rule was granted upon 
on affidavit, stating the purchase of the pamphlet from 
one of the defendants, and that the other acknowledged 
himself to be the author, and that several gentlemen 
named usually sat, by rotation, as justices at a public 
office in UchjkJd-strcct. It is clear, too, from Bxx v. 
Osbornf 2 Sarnardhton, 13M. 166. (a), that the Court 
will grant a criminal information for a libd reflecting on 
a public body. 

Rule absolute, 

(a) Sec tb» case also in a note in 3 Swanit, Bep. 503. 


Dixon against Reid. 


^CTION upon a policy of insurance on ship and 
cargo, at and from Sierra Leone to a port of dis¬ 
charge in Great Britain s 2000/. upon ship and 3000/. 
upon the cargo, valuing wood at 12/. |>er load. The 
plaintiff, on the trial of the cause, at the London sit¬ 
tings after last Michaelmas term, had obtained a verdict 
i<ir a total loss by barratry, and the underwriters, upon 
a tlireat of execution, paid as for a total loss. A rule 
nisi had lioeii obtained, calling on the plaintiff* to shew 
cause why the underwriters should not be alloired the 
amount at which that part of the cargo which arrived in 
Loiidan had been valued by the policy, subject to the 
charges thereon, together with the sums (laid out of the 
proceeds of the ship and cargo at Batiadoes, for wages, 
&c. and why so much as the said two sums should 

U r 3 amount 


1822. 


The Kara 
agpinU 
WlIXUHS. 


TImrtdmt, 

April S5tli 

Where a ehip 
and cargo was 
bairatrously 
taken out of her 
course by the 
crew, and the 
ship and part of 
the cargo sold, 
and tlie remain. 
der sent home 
by another ves¬ 
sel ; Held, that 
this was a total 
loss of the car- 
go from the 
time of the 
committing nX 
the act of bar* 
retry. 
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Dlxpir 

anwf 

Sbu. 


amonht to^ should not be paid back by the assured to the 
underwriters, out of the money paid over to them, or 
why, in default thereoi^ the consolidation rule should not 
be opened and a further trial be bad. The following fi^ts 
now appeared upon the affidavits. The ship received 
on board, at Sierra Leones 233 logs of timber, being 
about 260 loads, and sailed from thence on her voyage, 
on the 8th March, 1820, but was barratrausly taken by 
the crew to Barbadoes, where she arrived on the 28th 
April, and the ship was condemned and sold, and 47 
logs of timber were also sold, to pay the charges in¬ 
curred Uiere, and the remaining 1SG logs were forwarded 
to Londmi by another vessel, which arrivcil in August, 
1820. The insured abandoned to the underwriters. 
Upon the arrival of the 186 logs in this countr}', the 
market price of timber being then 10/. or i 1/. per load, 
the plaintiff proposed to settle the loss upon that part of 
the cargo at 60/. 9s. Gd. per cent. The undenvriters 
not consenting to it at that time, the market price of 
timber afterwards fell, and the 186 logs were, on the 
27th April, 1821, sold, (but not by the plaintiff,) at the 
rate of about 6/. })er load ; anti the kn>s actually paid by 
the underwriters on the cargo, amountetl to !)S/. 12s. 6(/, 
per cent. 


Scarlett and F. Pollock now shewed cause. The 
question is, whether, upon the facts proved, this was to 
lie considered :t total loss, with benefit of salvage^ or 
merely an average loss. If it was a loss of the latter 
description, the plaintiffs can only recover tor the da¬ 
mage they have sustained by the loss of the 47 logs at 
Barbadoes. llj on the other hand, it be a total loss, 
with beneftt of salvage, then the plaintiffs are entitled 

to 
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to recover the sum which the underwriters have actually 
paid. They were then stopped by the Court. 


m. 

1832. 

JhMm 


The Solicitor-General and PuUer^ .contra. This was 
only an average loss, dt is quite cleiury that if the ship 
had been driven out of her course by tempestuous 
weather to Barbadoes, and had been there condemned 
and sold, and a part of the cargo also sold, and the rest 
transhipped, and the voyage^ as to the latter paitf 
thereby retarded, that would have been only an average 
and not a total loss. Glennie v. lemdon Assurance Com- 
pant/. (a) Anderson v. WaUis. {b) Hunt v. TTie lUnfol 
Exchange Assw'ame Company, (c) In the latter case it 
was expressly held, that a loss of voyage for the season 
by the perils of the sea, was not a ground of abandem- 
ment upon a polic 3 ' on goods, with a clause of warrant}', 
free from average, where the cargo is in safet}’, and not 
of so perishable nature as to make the loss of the voyage 
a loss of the commodity. Now herc^ the commodity 
was not of a perishable nature; it was not deteriorated 
in value by any of the perils insured against, but merely 
by the fall of price, for which the underwriters are not 
liable. It can make no difference whether the ship be 
retarded in her voyage by the perils of the sra, or by 
tlie barratry of the master or mariners; the underwriter 
having expressly insured against this description of 
peril. 


Abbott C. J. I am of opinion, that this is a jcare 
of a total Ios% with benefit of salvage. Hie case is 
plmnly distinguishable from all the cases which have 

(a) 8Jr.^&S71. ( 6 } CAT. . 5 -5. 310. (e) 5 AT. .][• S. 47. 

11 r 1 bem 
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been dted in argument, where the ship has been driven 
out of her course by the perils of the sea, and the 
voyage thereby retarded. In those cases, the cargo was, 
during the whole time, in the possession of the assured. 
Here by the fraud and Iwrratry of the master and ma¬ 
riner^ the carfff was taken out of the pdssession of the as¬ 
sured. From that time it became to them a total loss. 
•The pa}'ment of the wages at RarhadoeSf and the sending 
home the ISG logs, wore not acts of the assured, or 
of any person authorised by them. 1 think, therefore, 
that this was a total and not an average loss, and, con¬ 
sequently, this rule must be discharged. 

Rule discharged, (a) 

(a) See FaUmfr v. Ritchie, S & efU. as to an iiisuranre on sliip. 


rridtty, Dyson and Aiiotlicr against Collick. 

^prU 26 tU. 

necontfuton 'J’RESPASS for breaking and entering part of a cut 
nevigaUe »nei or w’atercourso, belonging to the plaintifls, in the 
^^nni^n oounty of Sussex, and breaking down a dam of the 
plaintifls, then being in and across the said part of the 
■irfiiri^****** watercourse belonging to the plaintifls, 

upon his which cut or watercourse led from the iMvtmt tlirouuh 

clOM, «cros!t ft o 

fitmm there, closes of meaduw-land near to a certain cut or branch 
iorthe purpose 

of cooipieiinfc of a Canal, w’hich the plaintiffs were then making, under 
their wmlc, have , , , • . , - 

■ iKMi^on a contract made by them with the company of pro- 

uue to*"’ prietors of the Porlsmouth and Arundel Navigation, by 

virtue of an act of the 57 G, 3. for making a navigable 

vrrongdocr. canal from Uic river Arm unto ChicJiester harbour, 

and from thence to Langstone and PorlsmoutJt har- 

botirs. 


•1822. 


Disov 

mgabut 

Rub. 
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boun» with a cut or branch from Hunston common to i$2S.. 
the city of Chichester ,• by means of which said break- 
ins down the said dam the water rushed and flowed 

® . .j Cpixjck. 

with great force from the river ItoxanL unto the said 

cut or watercourse, and the said closes of meadow- 
land into the said cut or branch, so making or nearly 
completed, and forced a great quantity of the said 
closes or meadow-land into the said cut or branch, 
and broke down thirty yards of the said cut or branch, 
and filled up the same, which said quantity of soil, so 
forced into the said cut or branch, the plaintiffs, under 
their contract, were bound to remove. Plea, not guilty. 

At the trial, before Wood B. at the last assizes for 
the county of Sussex, the only question of law was, whe¬ 
ther the plaintifls had such an interest in the bank in 
question as to entitle them to maintain trespass. It 
appeared that the plaintiffs had entered into a contract 
with the company of proprietors of the Portsnumth 
and Arundel navigation fur forming a canal; and, in 
the course of performing their contract, in making the 
branch from Hunston common, in Febmaty, 1S2I, had 
erected a dam upon the locus in c}uo by permission of 
the owner of the soil. The dam was six feet thick, and 
was twelve feet across, and was formed of earth and 
wooden piles. It had l>een originally made in January, 

1821 ; between that time and December it had lx«n re¬ 
paired by the plaintiffs. A verilict having been found 
for the plaintiffs, 

Taddij Serjt. now moved for a rule nisi to enter a 
nonsuit, or for a new trial, and contended, that the 
plaintiffs had no such interest as to enable them to 
iiiaintain trespass. They had constructed the dam on 

the 
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1828. 

Draoir 

COLUCK. 


the soil of another, and by his permisuon; it was a con> 
tinuatiou of the soil from one bank of the watercourse 
to another; it consisted of eartli which coalesced'with 
the adjacent soil; and the bonk, therefor^ became 
the property of the owner of the adjoining land. In 
Callis oti SevDcrSf p-74f. fourth edition, it is laid down that 
** A wall doth filler in point of ownersliip fram a bank, 
first, in respect of the materials the same is made of: 
for a bank is made cx solo et ^imdo qiuc ex stiis propriis 
naturis sunt eadem cum terra super qua edificaita'; but so 
is not a wall, for it is an artificial cidificc, not of the 
materials arising of the place where it standeth, but 
which he brought thither, and built there ad propria 
onera et costagia jiartis .* so that the ownership and pro- 
perty of a wall doth appertain to him who is bound to 
repair the same, though his ground lie not next there¬ 
to ; but of a bank, the property and ownership is his 
whose grounds adjoin thereto.” And this was considered 
good law by the Court of Common Picas in The Duke 
Nesxastle v. Clarke (a), where it was held, that the 
commissioners of sewers could not maintain an action 
against commissioners of a harbour for breaking down 
a dam erected by the former, as such commissioners, 
across a navigable river, as the authority to be exercised 
by them, on behalf of the public, docs not vest in them 
such a property, or posscssctry-intcrest, as will enable 
them to maintain such action. 

ft 


Per Curiam. The dam was erected by the jiliuntiffi 
their own expense, and with their own materials, upon 
the locus in quo, with the consent of the owner of the 


K>n, 


(n) 2 Ji, 


X 
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soil, for a special purpose. Until that purpose was com- 
pletedf the plaintiffs were entitled to the possession of 
the dam. Now, it is perfectly clear that the person in 
possession of property, whether rightfully or wrongfully, 
may maintain trespass against a mere wrong-doer. In¬ 
deed, if they hud any other than a partial or subor¬ 
dinate interest in the dam, trespass is the only proper 
remedy. This case is distinguishable from that of The 
Duke of Newcasile v. Clarke, for there the commissioners 
of sewers had no possession, but had a mere right to 
enter upon the locus in quo, and to do certain acts. In 
Welch V. Aas/i {a), the posts were put upon the lands of 
another without his permission; and yet it nas held, that 
the party who put them there might recover in trespass 
for taking them away, where tlic general issue only was 
pleaded. Now, that could be only on the ground that 
tiic posts were the property of the plaintiff’; for if they 
were not so, it would have been a good defence to 
the action. 

Rule refused. 


608 

I8S3. 

Dvtow 

UgjUlUt 

Coujcs. 


(a) S ErtU, 394. 
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Batvrdi^, 
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Parthidge against Here. 


A mortga^r 
in paneasioii 
die premisi'B 
mortgaged, is 
tenant to the 


^^CTION for diverting n water coarse. The declar¬ 
ation contained an averment, that n certain close 
was in the possession and occupation of one John Turner^ 


mortgagee. 


OS tenant thereof to the plaintiff, the reversion belonging 


to the plaintiff. At the trial before Park J. at the lost 


assizes for the county of Devmi^ it appeared, that Turner 
being tenant for life of the close mentioned in the de¬ 
claration, in March 1817, had moitgaged the some to 
the plaintiff for 100/., for a term of years, provided he. 


Turner^ lived so long, and that Turner had since that 


time continued in possession and paid the interest. It 


was objected on the part of the defendant, that the 
relation of landlord and tenant did not subsist between 


a mortgagor and mortgagees and conse(]uently, that the 
averment was not supported by evidence; the learned 
Judge over-ruled the objection; niul now 


Adam moved for a new trial, and ctnitcnded, that 
there was no tenancy, there was no puyiuent of rent, 
but of interest; and he relied on the opinion of JhtUer J. 
in Bhrh 4. Wright, (a) 


Per Cwiam. Here the mortgagor was in actual 
possession of the mortgaged premises, by suffer.'ince of 


(a) 1 Term. Hep. 582. 


the 
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the mortgagee, who hae the legal title vested in him. 
The former, therefore, is a tenant within the strictest 
definition of that word. 

Rule refused, (a) 


605 

1822. 

Faktbiime 

agabui 

Bmmm, 


(a) As long as tlie mortgagor or his heir is in possession of the 
land, and the legal ownership is in the mortgagee, tliere must subnet 
a tenanejr between the |wtii»: or otherwise the mortgagor or his 
heir must hold in fee, and as disseisors; for the law f>f JEnglaml recog¬ 
nises no possession indetiendent of a tenancy, either to die lord para¬ 
mount or mesne lord: If, in the mortgage deed, there is the usual proviso 
for the enjoyment of die land by the mortgagor, and bis heir, until de¬ 
fault in payment, &c., and the mortgagor is in actual possession, he may. 
und«v the agreement, be regarded as tenant far yean to the niorfpgce, 
during the condnuance of die agreement; Pawseley v. Blaekman (a) ,• and 
on his death, during tlie agreement, his legal interest derolres on his 
cAvn/ort, who, during the remainder of the agreement, arc trustees for the 
heir of the mortgagor. If, in the case of such agreement, the money is 
not paid at the appointed dme, and the mor^agor continues in possession 
after the determination of the agreement, without any fresh agreement be- 
- tsreen the parties, he is, until payment of interest, or odicr recognition of 
tenancy, tenant by suficrance, for he came in si rightful tide, although 
he bolds over wrongfully. If die mortgage deed contains ho such agree¬ 
ment, and the mortgagor remains the actual occupant with the consent of 
the mortgagee, he is strictly tenant at will. MCeeeh v. HuU. (6) If, in 
the latter instance, die mortgage is transferred to another, withmit the 
concurrence of the mortgagor, the tenancy at will is determined, and 
the mortgagor bcicomcs tenant, by sufferance, to the assignee, until 
payment of interest or odicr recoguidon of tenancy; and in all cases 
in which die mortgagor can be cunudered tenant at will, the death 
either of himself or of die mortgagee must determine the tenancy. If 
it is determined by the death of the latter, the mortgagor will be tenant, 
by sufferance, to the representative of the mortgagee, undl payment of 
interest or other rccognidon of tenancy, and afterwards tenant at will. If 
it is determined by the death of the mortgagor, and bis heir or devisee 
enter and hold without any recognition of the mortgagee’s dde by pay¬ 
ment of interest or odier act, an adverse possession may be considered to 
take place. Per Jfail in Smartle v. If 'illitnu. (c) In every case in which 
a tenancy 1^ sufferance exista between the parties and even where an ad¬ 
vene poBsession commences, as by the entry of the heir or devisee of the 

(n) Cnn Joe. 659. (5) 1 Dong. 99. 

(c) 5 Xcv.387. & 1 Salt.SiS, Thunder v. Bdcher, 3 JStut, 449. 


mortgagor 
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PAHnilMSE 

OMntt 

Bxkz. 


xnmtgagor without the consent of the ntortgegee, the payment of intemt 
is a recognition of the title of the mortgagee, and evidence of an >gtw* 
ment that tlie mortgagor, or person deriving title from him, shall hold at 
will, and a strict tenancy at will commences. Holland v. Hutton- (a) If 
the land it in the occupation of tenanta, and die mortgagor is permitted 
to receive the rents, he has been considered to be a receiver for tlie mint* 
gagee, Mou v. GalUmore (fr), but without ludiility to account. Coote's 
Lmo of MoHgaga, p.3S7, 8. 


(a) Oirlk. 411. & 10 ViH. M. 418. pi. 19. 

\b) 1 Ding. 285. Vide £x pirte irUtm, 2 Ves. Bfa. 252. 


Saturdatf, Lampon tliB vounger against Corke. 

jtprU 2?th. J O o 


A deed contain¬ 
ing a ^neral 
leiWne of all 
debts, &&, re¬ 
cited that the 
releasee hsd 
previously 
agreed to pay 
to the releasor 
the sum of 401. 
for the posses¬ 
sion of certain 
premises, and 
that in ** con- 
sideratiem of 


^^SSUMPSIT against the defendant, as the maker 
of the following promissory note, dated Edenbridge, 
April 11th, 1821, Two months after date I promise 
to pay Mr. Thomas Lamport, junior, or order, the sum 
of 40/., value received this day, in things appraised by 
Mr. Doubell, and in having possession given to me of 
the premises lately held under me by Thomas Lampon, 
senior, afterwards by the sheriff." The declaration con- 


the sudsum of tained, also, counts for goods sold and delivered, and 

4(2. being now » » ft » 

so paid as hens- the usual moncy counts. Plea, general issue. At the 

inbefore is men¬ 
tion^” and trial, at the last London siliings, before Abbott C. J., it 

atiou of the appeared, that the defendant was the landlord of certain 

^eK?mi?and premises occupied by the plaintiff’s father, and that the 

^’mI^i^i^sot having taken possession of the premises, and the 


!^pt of which growing thereon, under a writ df execution against 

siud several 


sums of moncy they did thereby acknowledge, did n-Iccsc, Ac. 'ilicre was oho a receipt 
for the sum of 401. indorsed on the release. But it appeared on action nrterwards brought 
for this sum that, in fact, it liad never been paid : Held, iliat this deed of release was no 
estoiMl, inasmudi as the general words of release were qualified by the recital, which 
■UtM only an agreement to pay, and not an actual payment of the sum of iOL 


his 
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his father, the defendant, in order to get possession of 
the premises and crops, gave the note in question, which, 
when originally signed by liim, did not contain the 
words ** or order.” These words were inserted on the 
I4tli April, 1821, without his knowledge. Under these 
circumstances, the Lord Chief Justice thought the count 
on the note could not be sustained, and the plaintiff 
then proceeded on the other counts in the declaration. 
The defendaut, in answer to the plaintiff’s cose, put in 
a deed, executed by the plaintiflj dated 14tli Apiil, 18S1, 
which recited tliat Thomas Lampon the elder, was in 
possession of certain Hereditaments and premises, as 
tenant to the defendant, but which tenancy would have 
expired on the 2iith day of September, 1821, had it not 
been otherwise determined ; and that £hc plaintiff had 
recovered a judgment against the said Thomas Lampon 
the elder, for the sum of 450/., besides costs of suit; 
and thereupon all the estate, term, and interest of the 
said Thomas Lampon the cider, of and in the said here¬ 
ditaments and premises, together M-ith the crops growing 
thereon, were taken in execution, by virtue of a writ of 
fieri facias, and the warrant grounded thereon, at the 
suit of the plaintiff; and that the defendant, being de¬ 
sirous of obtaining possession of the premises, applied 
to, and prevailed on, the plaintiff, as such judgment- 
creditor, to give him possession of the same, which the 
plaintiff accordingly did, on the 11th day of April, 
instant^ he, the said dtj'vndant, having then agreed to pay 
unto the plaintiff the sum of \Q\. for such pom'ssion i and 
that the defendant had requesteil the said Thomas 
Lampon the elder and the plaintiff, to execute an assign¬ 
ment of all their estate, title, and interest in the said 
hereditaments, which they had agreed to do; and then 

proceeded 
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proceeded to etate, that, in pursuance of such agre^ 
ment, “ and tn cotisideration of the said sum ^40l. being 
now so paid to ikepdaintiff, as hcreinhejbre is mentioned g* 
and also, in consideration of the'sum of lOs. a^piece to 
the said Titomas iMmpon the elder and tlie plaintiff, in 
hand well and truly paid by the defendant, immediately 
before the execution of those presents; the receipts of 
which said several sums of money they did severally 
and respectively acknowledge; and from the same sums 
respectively and every part thereof^ did thereby severally 
and respectively release the defendant, his heirs,' &c. 
the plaintiff bargained, sold. Sec. ; and Thomas JLampon 
the elder bargained, sold, ratified, and confirmed unto 
the defendant, his heirs, &c. all the messuages or tene¬ 
ments, &c.} and-it was further stated, that for the con¬ 
siderations thereinbefore mentioned, and also of the sum 
of IO 5 . to the plaintiff^ in hand paid by the defendant, 
immediately before the execution of those presents, the 
receipt whereof was thereby acknowledged, he the plain¬ 
tiff generally released the defendant, his heirs, &c. from 
all dues, sums, claims, and demands whatsoever, both at 
law and in cquit}'. There was also indorsed on the deed 
a receipt by the plaintiff for the sum of -10/., dated ApAl 
14th, 1821. The Lord Chief Justice thought this deed 
not a sufficioit answer to the plaintiff’s case, it being 
clearly proved and admitted, that, in fact, the sum of 
40/. above mentioned, had never been actually paid. 
The plaintiff accordingly had a verdict; and now, 

PtdleTf by leave of the Lord Chief Justice, moved to 
enter a nonsuit. Here the release was a complete 
answer to the plaintiff’s demand, and he cannot be 
allowed, after'an admission, by deed, of the fact of pay¬ 
ment 
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ment of the 40£i» to proven Impend evidence^ tlu^ it had 
not been so paid. JRaamtree \m Ja/aib {/£)% Co. LUt,BX9i 
The phuntiff*8 remedy, if he has uiy, is in equity; but 
at law the release is a good defence; for he has, in 
terms, distinctly admitted the receipt of the 40& 

Abbott C. J. It appears to me, that in this cose the 
release docs not operate to prevmit Uie plwntiff from 
recovering. The deed i^ indeed, inaccurately vorded; 
but the Court ought to give auch an ^fect to it as may. 
best consist with what appears to have been the manifest 
intention of the parties, and what may best conduce to 
the real justice of the case. In the rcdtal it speaks in 
the first place, of an agreement to pay, and not of the 
actual payment of the sum of AQL And tlien the con¬ 
sideration for the release is stated in these words: In 
consideration of the said sum of AOL bmng now so>paid 
to the said Thtmas Lampon the younger, as herdm- 
before is mentioned.’* These latter words shew, that 
the parties meant to refer to the former part oX the deed, 
where it speaks of an agreement to pay this sum; and 
that we ought to read the whole sentence thus: ** In 
consideration of the said sum of 404. bmng now so 
agreed to be paid as aforesiud.” If that were not so^ 
this absurdity would follow; that the deed would recite 
an agreement to rel«use in consideration of the paynsent 
of 404. ; and tlien would proceed to rdease the ddend- 
ant from the paymmit of that very sum itseifl We have 
been pressed with the difficulty arising out of the words 
immediately following; ** the reedpt of whicli smd several 
sum's of money they, the said Jjampon the elder and 
plaintiff admits &c.*’ But these may and do r^r, most 
properly, to the payment of lOa a-piece to those persons 


VoL. V 


(«} 3 Taunt. 144. 

Ss 
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Bwntioned immedioteily befin^. And by so construing 
the deed, the whole becomes intelligible, and consistent 
with the justice of the case, and the obvious intention 
of the parties. I think, therefore, that the operation 
of this deed was not to release this sum, inasmuch as the 
release, though in general terms, must be controlled by 
the previous recital. The verdict i^ therefore^ right. 


Bayley J. The true question is, whether there is 
any thing in this deed which clearly shews, that this 
sum of 40/1 has been paid to the plaintifi^ and that not 
by a Kcurity, but in money. It must necessarily be 
admitted, that this release would have been an answer 
equally to the action on the note, if the note had rc> 
mained unaltered. Then, are the words so clear as to 
leave no doubt? It first recites, that the 40/. had been 
ngreed to be paid. The recital does not go on to say, 
in addition to this, that the 401. had been paid; but 
when we come to the operative part, we find it stated 
that, ** in consideration of the sum of 40/. being now* 
so paid, as hereinbefore is mentioned,” &c. Now, the 
words ** so paid,” and ** as hereinbefore is mentioned,” 
obviously do not refer to a new payment, but to some 
former payment, mentioned in the deed. Then, if we 
look back, we find no actual payment there stated, but 
only an agreement to pay. The urords of tlie deed, 
therefoK', are ambiguous; and let us in to enquire, 
whether there was an actual payment or not. And, on 
the facts stated, there is no doubt as to that point. The 
Court is not, therefore, prevented from deciding accord¬ 
ing to what appears plainly the justice of the case: for 
although the note, as a security, is invalid; yet the debt 
for whudi it was g^ven, not being paid, remains still due 
to theplaintifil 


Holbotd J. 
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Hox.itoTD J. The plaintiff is oititled to onr judg^ 

ment, unless he is estopped, dther by the deed of release 
« 

or by the recdpt indorsed on it. As to the latter, it.is 
snffident to observe, that^ not bdng under seal, it can¬ 
not amount to an estoppdi; but can only be evidence 
for the jury, capable of being rebutted by the other cir¬ 
cumstances in the ease. And, if so, then, as it is ad¬ 
mitted that no such paj'mcnt has actually been made, 
this receipt becomes of no importance. As to the deed, 
it seems to me to depend on the construction to be given 
to the words already referred to, ** In consideration of 
the said sum of AOl. being now so paid, as hereinbefore 
is mentioned.” If the deed had absolutely stated a 
payment, unaccompanied by such words of reference, 
the case would be very different. But, here, there arc 
words of reference; and we must, therefore, look to the 
prior part of the deed, and there we find no statement 
of actual payment, but only of an agreement to pay. 
It seems to me, therefore, that this does not amount to 
an estoppel, so as to shut out the plaintiff from proof of 
the truth of the transaction. Estoppels are odious in 
the law, and, being so, th^ ought not to be allowed, 
unless th^ are very plainly and clearly made out. That 
is not the case in this deed; and, therefore, I think, it 
is no estoppel; and then the verdict is right. 

Best J. If a party give a general release, it will, 
undoubtedly, extend to all debts then due; and the pas¬ 
sage cited from Co. Utt. is to that effect. But that 
must be understood of a release without any previous 
recital, qualifying its operation. If there be introduo- 
toiy mattei^ that will qualify the general words of the 
release. That is the case here. It is quite dear, lodc- 
ing at the recital, yrhat was the intoition of these parties. 
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The words, as hereinbefore is mentioned,” shew that 
the parties reforred to the previous part, where an 
agreement to pay is stated. In Hawnfree v. Jacob, the 
debt was, in general terms, admitted to have been paid. 
But that is not so here, there being words of reference 
annexed. As to the receipt indorsed, that stands on a 
difierent ground; for, not being under seal, it*is no 
estoppel, and its truth may be disputed. This rule 
must, therefore, be refused. 

Rule refused. 


AprU SSth. 

Whac thefkeU 
tending to 
criminste a 
magiitnte took 
place twelve 
months before 
the application 
to the Cour^ 
they refused to 
grant a criminal 
information,' 
althongb the 
prosecutor, in 
order to excuse' 
thedelaf, stated 
that the fSmts 
had not come 
to bis know¬ 
ledge till mf 
shortly previons 
to the a^lica. 
tion. 


The King against Bishop, Esq. 

i^CARLETT had obtained a rule nisi in last MichaeU 
mas term, for n criminal information against the de¬ 
fendant for corrupt practices as a justice of the peace. 
The latest circumstances alleged in the affidavits for the 
prosecution, took place in 1S20. But in order to 
account for the delay, the prosecutor swore that he had 
no knowledge of the facts till shortly before the appli¬ 
cation, when there having been a meeting of magistrates 
on the 17 th November last, for the purpose of investi¬ 
gating the defendant’s conduct, he and another ma¬ 
gistrate not being satisfied with the defendant’s ex¬ 
planation, instituted the present enquiiy. 


Campbell and Oldnall Russell, shewed cause, and ob¬ 
jected, first, that the application was too late. And 
they referred to Rex v. Marshall (a), and Rex v. Har^ 
ties (b), where it was so held. If the want of knowledge 
will afford an excuse, a wide door will be open, for it 
will be in all cases easy to find some one in that situation 
who will proserate. 

(a) 1S£«1,32?. fl ) 370. 

UrmlMt. 
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Scarlett and TamUoih contr% relied on the investi¬ 
gation on the 17th November los^ as taking the case out 
of the usual rule. 


1 ^ 2 . 
TIm Kata 



> Abbott C. J. We do not by discharging this rule, 
shut the door to an enquiry, for a bill of indictment 
may .still be preferred against tlie defendant. But if we 
were to admit this excuse, we should entirely frustrate 
the very useful rule to which we have been referred. 
Perhaps, if at the investigation all tb» magbtrates 
present had concurred in directing such an application 
to be made, the case might be different; but that 
docs nut appear to be the case. The rule must be dis¬ 
charged. 

The Court upon this objection, having refused to 
discharge the rule with costs, Campbell waived the 
objection and went into the merits. 

Rule discharged with costs. 


Gahbutt and Another against Watson. 

^^SSUMPSIT for the non-perfermance by the de¬ 
fendant of a special agreement, relating to the sale 
of 1(K> sacks of flour. Plea general issue. At the trial 
at the last assizes for the county of York before J?qy- 
lejf J., it appeared that the plaintifi^ who were millers 
near HuU, on the 2Jd Octobery 1821, made an agree¬ 
ment with the defendant, a corn merchant, for the sale 
of 100 sacks of flour, at 50s. per sock, to be got ready 
by the phuntifls, to ship to the defendant's order free on 
board at HuUy within three weeks, to be paid for by a 
bill on London at two months dat^ on receipt of invoice. 
There was no memorandum in writing of the contract. 


Friday, 

April S6db 
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nor any earnest The flonr at the time of the 

bargain was not prqpared 5 so os to be eapablc of being 
immediately delivered to the defendant. The learned 
Judge at the trial was of opinion, that the case fell 
within the 17th section of the statute of frauds, and the 
plointi^ were oecordingly nonsuited. And now, 


Sceniett by leav^ moved to enter a verdict for the 
plaintiff. This case falls within the authority of Tbmrrs 
V. Oabame (a), CUtyton v. Andrews (6), and Graves v. 
Buck, (c) In all these eases the Court held, that where 
the goods were not capable of immediate delivery, the 
sole did not fall within the statute of frauds. Rondeau 
v. Wyatt (d) is distinguishable, for there the flour was 
fully prepared, but here it only existed in the shape of 
unground wdieat, at tlie time of the sale. 

Abbott C. J. In Tanrers v. OsLomc, the chariot 
which was ordered to be made, would never but for 
that order have had any existence. But here, the 
plaiutiiEi M’erc proceeding to grind the flour for the 
purposes of general sale, and sold this quantity to the 
defendant as part of their general stock. The distinction 
is indeed somewhat nice, but the case of Towers v. 
OAome is an extreme case, and ought not to be carried 
further. 1 think this case was rightly decided, the 
contract being one for the sale of goods, and falling 
within the 17th scci-ion of the statute of frauds# 


BAYi.Ey J. The nearest case to this is Claytmi v. 
Andrews. But that decision w'os, as it seems to me, 

(«) I sir. 50S. (*) 4 Burr. aJOI. 

(r) Zta.^8. 170. (</j S M. JU. 63. 

corrected 
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corrected by Bandeau ▼. WyaU, This was substantial^ 
a contract for the sole of floar» and it seems to nw 
iramaterialt whether the flour was at the time ground or 
not. Hie question is, whether this was a contract for 
goods, or for work and labour and materials found. 
I think it was the former, and if so, it foils within the 
statute of frauds. 


188 S. 

OAsaim 


Holroyo J. I am of tlie same opinion. I lamnot 
agree with tlie judgment of the Court in Clayton r. 
Andrem. This was a contract for the sale of goods, 
and therefore the verdict is right. 

Best J. concurred. 

Rule refused. 


Cartwright, Esq. against Wright. 

^Y^CTION on the case for a libel. Plea general issue. 

At the trial at the IVedminster sittings after last 
Hilary term before Abbott C. J., the libel given in 
evidence was contained in a book published respecting 
Mr. Cobbett by the defendant, called ** The Book of 
Wonders,” and was us follows: Many well intentioned 
persons have expressed their surprise, that the ** £n> 
lightencr” should have been willing to accept of a seat 
in corruption’s den, purchased with the bank notes of a 
man, whose ** incapability and baseness” he had so 
powerfully exposed. To convince such persons, diat this 
line of conduct was strictly patriotic, we have only to as¬ 
sure them, that in so doing, he was walkii^ in the loot- 
steps of that “ Venerable Veteran,” whose “ Creed is the 
criterion of excellence,” {see No. 195 .) and whe^ in an 

S s 4 article 
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■rdcto of Unit creed, Inu laid it down aa a manim, that 
** we moa^ in ^tting tlie enemy, not reject tlie uae of 
even deapicable and detrabdilc men,** Co66e//, v. 32. 
p. 82. The libel os set forth in the dedaration omitted 
the worda No. lUS.,)’* and the words •* Cdbelt^ 

V. 32. p. 82.** The Lord Chief Justice was of opinion, 
that this was a fotal variance, and the plainUff was 
nonsuited. And now. 


JXetmau moved for a new trial. Tlie omimion does 
mot alter the senses for the defondant asserts theiibdlous 
matter respecting the plaintiff; and the reforences do 
not alter that: they only shew that the defendant in 
^leaking of the plaintiff has adc^ted the language of 
another person. If sc^ Tabart v. Tipper (a) is an au> 
thority to shew, that the omission of that which does 
not alter the sense of the remainder is not fotal. He 
also reforred to BeU v. Byrne, (b) 

Abbott C. J. 1 thought at the trial, and 1 am still 
of the same (pinion, that this was a fotal variance inas¬ 
much as the meaning of the paragraph given in evidence 
materially dfflfers from that set out in the declaration. 
Reading the declaration, I should understand the libel 
as meaning, that the defondant had himself mode the 
assertions there stated respecting the plaintiff But 
whoi the libel itself is produced, and I find from the 
reference there contained, that it is a paragraph in¬ 
tended to expose the conduct, not of the plaintifi^ but 
of Mr. Cobbettt it thmi turns out, that in' truth these 
assertions are made respecting the plaintiff, not by the 
defendant, but by Mr. GMietU The meaning, therefore. 


(*> l9Eun,9S*>'^ 
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of th« two pangraphs is diffisrent, and die nonsuit Is 
right 

Batxjiy J. The case of Tabart v. Tipper establishes, 
that a mere omission in setting out part of a libel is not 
fatal, unless the sense of that which is set out is therein 
Taried. Here there are two omissions, and the sense is 
thereby altered. For that which appears by the declar¬ 
ation to be the defendant’s observation, turns out when 
the omissions are supplied to be the assenion of Mr. 
Cabbett rejecting the plaintiff: and that according to' 
BeU V. Byrne is a fetal variance. 


less. 


Cimmanct 



Houtoyo J. concurred. 


Rule refiised. (a) 


(a) Ben J. wu absent at Cfaamben. 


Freeman and Another against The East India Saturday, 


Company. 


Jlpril 371h, 


'JpROVER for forty-two chests of indigo, 
general issue. 


Plea, a The captain of 
ft ship hfts mi 

At the trial, before Abbott C. J., at authority to sell 

tho CftVSC^ 

the sittings after last term, the foUomng ap-cept meases of 

peared to be the fects of the case: The goods in ques- 

tion, which were the property of the pluntif^ were S^cowTrfa 


shipped at CakuttOf on board the Cerberus, for England: 

was smcfceddF 

the CSqic ^ OinmI Hvpet and some indigo, which was part of the cargo, was saved, and 
the same aw there yud by public auetkm. by the anlhority of the captain, acting bond 
fide according to tlic bc»t of his judgment for the benefit of all penons concerned; but the 
jury found mt there aw no abaolute necessity fisr the sale: Held, that the purchaser at 
Budi sale acquired no title, and the indigo having beeu sent to this country, the original 
piraen were bold entitled to repovw its wpa. 
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the vessel was wrecked off the Good HopOf uid 

the greater part of the cargo was lost; 25*2 cli^ts of 
indigo^ however, were saved; and it did not appear 
that any of them was materially damaged. The forty- 
two chests^ which were the sulyect of the present action, 
were -perfectly sound when tliey arrived in England. 
The indigo was sold by public auction at the Cape of 
Good Hope, being advertised os part of the cargo of the 
Cerberus, by order of the captain, who acted bona 
fide according to the best of his judgment, and with a 
view to the benefit of all parties concerned. The ven¬ 
dees afterwards shipped the same to England, and they 
were deposited in the warehouses of the East India 
Company. The action was brought to try the right to 
the property, the purchasers having indemnified the 
present defendants. The Lord Chief Justice was of 
opinion, that the captain of a ship was not justified in 
selling any pait of his cargo, except in case of absolute 
necessity; and he left it to the jury to say, whether, 
under the circumstances, there was such a necessity. A 
verdict having been found for the plaiiitills. 


The Solicitor-Genei-al now moved for a new trial, and 
contended, first, that the captain, under the circum¬ 
stances, hod authority to sell the cargo; and, secondly, 
that the sale having been in market overt, the property 
was thereby transferred to the vendee. It must be ad¬ 
mitted that, though the captain is not the agent of the 
ownen of the cargo, and that he is to be considered, as 
to them, a mere depositary and common carrier; yet, 
under special circumstances, the character of agent and 
supercargo is forced upon him by the general policy of 
the law. The law is so laid down by Lord Stowell in 

the 
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tbe case of the Gralitudine, (a) That learned Judge there 
states that} “ in some cases, the c»ptain must exercise the 
discretion of an authorized agent over the cargo, as 
well in the prosecution of the voyage at sea, and in in> 
termediate ports into which he may be compelled to 
enter and then he mentions, as instances in the pro¬ 
secution of tlie voyage, the case of throwing parts of the 
cargo overboard at sea, and of ransom by the general 
maritime law; and afterwards he puts an instance, in 
which the master, while in an intermediate port, has the 
same authority forced upon him. The case put is that 
of a ship driven into port with a perishable cargo, where 
the master can hold nd correspondence with the pro¬ 
prietor, and the vessel is unable to proceed, or requires 
repairs to enable her to proceed in time. The learned 
Judge says, ** In such emergencies the authority of 
ogent is necessarily devolved upon him, unless it could 
be supposed to be the policy of the law that the cargo 
should be left to perish without care. What must be 
done ? lie must, in such case, exercise his judgment, 
whether it would be better to tranship the cargo, if he 
has the means, or to sell it. It is admitted in argu¬ 
ment, that he is not al^oliitely bound to tranship; he 
may not have the means of transhipment; but even if 
he has, he may act for the best in deciding to sell; if be 
acts unwisely in that decision, still the foreign purchaser 
'osiU be sq/e under his acts: if he had not the means of 
transhipping, he is under an obligation to sell, unless it 
can be said that he is under an obligation to let it 
perish.” Now, in this case, the ship was totally lost. 
It appeared at the trial, that, at the time w'heii the sale 
took place, there was no other vessel at the Cape (f 
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Gooi/ ffcpe, in which that part of the cargo which was 
saved could be transmitted to England, It is tru^ that 
vessels in their way to England were expected, and ar¬ 
rived within a few weeks. At all events, it was fbr the 
captun to exercise his judgment, bond fide, whether it 
was better to tranship or to sell. It is admitted, that he 
did in this case act honestly; and, according to the law 
as laid down by Lord Stowellf a foreign purchaser has 
a good title to the property. In the cose of Meid v. 
Darbjf (a), the Court of K. B. were of opinion, that the 
oiptain has no right to sell a ship reported, upon sur¬ 
vey, not to be seaworthy, if he could have repaired it, 
and continued the voyage. Indeed, if a captain is not 
at liberty, under any circumstances, to sell the cargo, 
it will be impossible to find purchasers for cargoes in 
case of wreck. How can the purchaser learn whether 
the captain has any special authority to sell the cargo? 
The true question, therefore, which should have been 
left to the jury, was, whether, in this case, the captain 
had acted bonfi fide according to the best of his judg¬ 
ment, in making the sale. But, secondly, this was a sale 
in market overt; and by the law of HtMand, which 
previuls at the Cape Good Hopct such a sale transfers 
the property to a vendee; and for this he cited Van^ 
EeeuxerCs ComnietUaries on the Homan Eutch Ixvoo, 


p. 400. 


Abbott C. J. The case of the Gratitudincy which 
has been cited, w'as one where there was an hypothe¬ 
cation of the cargo by the master, for the purpose of 
enabling the ship to go on with her voyage. But here 
the case was quite different, for the vessel having been 
wrecked, the object of the voyage was entirely at an 

(a; lOjSuf, 143. 


end; 
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end; and, under these drcumstances, a sale of the 
cargo, or any part of it by the master, could confer no 
title on the purchaser, unless there was an apparent ne¬ 
cessity for such sale. That question I left to the juiy, 
and tli^ were clearly of opinion, that there was, in this 
case, no such apparent necessity. I also told th6m, that 
if the master was not authorised to sell, the purchaser 
could not acquire any title, unl^s by a sale in market 
overt, and then only where he was not acquainted with 
the circumstances under which the sale was made; but, 
upon the evidence in this case, it appeared that he was 
fully acquainted with them. If I was wrong in so leav¬ 
ing the case to the jury, there ought to be a rule granted. 
But 1 am still of the same opinion. 

Bayley J. 1 think the case was properly left to the 
jury, and that there ought to be no rule granted. The 
case depends on the extent of the authority which the 
master has over the cargo. It is a question of consider¬ 
able importance, but, as it seems to me^ not of any great 
difficulty. The master has a clear right, by the general 
marine law, to hyimthecatc cither ship or cargo, for the 
purpose of continuing the voyage; but beyond that, he 
has no pow'er, except in a case of absolute necessity. 
There may be, indeed, cases in w'hich hypothecation 
would be useless and absurd. Suppose the ship were 
wrecked, and her materials alone were saved; or that 
the cargo was saved, being perishable, and there were no 
means of transhipment; in such cases, an absolute neces¬ 
sity for sale W'ould exist, and thereby the master would 
be forced to become the agent of the owners, for the pur¬ 
poses of sale; but otherwise, he would only possess the 
right of hypothecation. Tlie rule laid down by HbU C. J., 

in 
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1622.' in Johnton y, Skifpett {a), is this, that the mooter has 

^ no authority to sell any part of the ship, and that his 

rngmut sale transferred no property, but that he might hypo> 
atA Cmtptoj. thecale; and this is cited and relied upon by Lord 
EUenhorot^h, in Reid v. Dcarhf. (6) The case of absolute 
necessity constitutes the only exception to this general 
rule. Here there wos no such necessity existing, and 
the sole, therefore, transferred no property to the de¬ 
fendant. As to this being a sale in market overt, it can 
make no difierence; for as the purchaser knew the cir¬ 
cumstances under which the sale took plac^ he must 
be considered to have bought at his peril, and to be 
liable, in case it ultimately turned out that no necessity 
existed, to hare the sale vacated. Here, too, the indigo 
was Ixjught, not for consumption at the Cape of Good 
Hope, but to be sent forward to the place of its original 
destination. As to the hardship on the defendant, it 
does not exist, for he is clearly entitled to recover from 
the master the price paid bj* him for the indigo. This 
rule must, therefore, be refused. 

Holroyo J. I am of the same opinion. It is clear 
that there w'as no necessity ibr the sale of this indigo, 
and that that must have been known to the purchaser. 
In order to justify the master in acting as the owner's 
agent, in transferring the property, there must be an 
absolute necessity for the sale; and if a party pur¬ 
chase, he does so at his })eril. The mere possession of 
goods W'as never held sufficient, unless accompanied by 
an autliority to sell, express or implied; and the maxim 
of caveat cniptor applies to such cases. The only cir¬ 
cumstances under which the master has been held to 

(«) S Ld Raym, 984. (i) 10 Rast, 187. 

have 
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ha^e such an authority, are where there is ah absolute 
necessity for it, os in the case of a wreck, without power 
of transhipment, or where it becomes necessary to sell 
part of the cargo, for the purpose of enabling him to 
prosecute the voyage. 
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Best J. A carrier by sea and a carrier by land stand 
precisely in the same relation to the owner of the goods 
that are to be carried. Their duty is, to convey the 
goods to the place of their destination, and their au¬ 
thority, with respect to the goods, is such only as is ne¬ 
cessary for the performance of this duty. In a sea- 
voyage difficulties often occur, from which journies by 
land are mcempt. The authority of the master of a 
vessel must increase, in proportion to the difficulties that 
he has to encounter. If a storm or an accident disables 
the ship from proceeding on her voyage, and the master 
finds himself in a country where money can only be pro¬ 
cured to pay for her repairs, b}’ sale of {mrt of the 
cargo, the necessity of his crew, as Lord Slowell has 
expressed it in the GrcUUudincy forces upon him an au¬ 
thority to sell. So, if the ship be incapable of repair in 
a foreign port, and the cargo be perishable, or no place 
can be got to secure it in, although the voyage be at an 
end, it u'ould be better for the owner of the cargo that 
it should be sold than left to perish, and the master 
might in such case sell the whole. The purchaser, 
knowing that necessity alone can justify the sale, and 
give him a title to what he purchases, will assure him¬ 
self that there is a real necessity for the sale before he 
makes the purchase; and caution on his part will pre¬ 
vent (what has too fretjucntly happened) the fraudulent 
sales of ships and cargoes in foreign ports. One of the 

principal 
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1822, principal otyections to f(«reiga commerce i% tJiat the 
property of most eaffLged in it is not within their per* 
sonal control, and often not within the protection of 
^*tS^**^ courts of justice. The conduct of all who bdy 
or sell such property in the absence of thoowner, should 
be watched with great jealousy, and no sale allowed to 
be valid which is made on the ground of necessity, un¬ 
less the necessity be clearly made out. In this case the 
juiy were properly directed to enquire if a sole were 
'necessary, and they have found that it was not. There 
was no pretence for a sale; the ship was in a British 
province, the cargo was not perishable, and warehouses 
might have been had, where the property could have 
been secured until the owners* directions as to what was 


to be done with it should be received. The purchaser 
must have been aware of all this; he knew, by the ad¬ 
vertisement of sale, tliat it was property that came by 
the ship Cei'berust and he either did enquire or ought 
to have enquired under what circumstmices she came to 
the Capci and why her cargo was sold. Supposing the 
law of Holland to be (as it is stated to be) the same as 
the law of England^ this knowledge will prevent the pur¬ 
chaser from protecting himself under a sale in market 
overt. The law relative to sales in market overt will 
not render a sale valid when the buyer knows that the 
seller had no authority to sell. That is distinctly stated 
by Lord 2 Inst. 713. 


Rule reltiscd. 



IK •tat Teexbd Yxab ov GEOBGE IV. 


695 


18 S 2 . 


Winn offoinst Ingilbt, Bart, and Hauxwell. 

•^RESPASS for breaking and entmng pliuntiff*s A 

house, and taking his fixture^ goodf^ and chattels. • to Mi*e 

wlmV 

Justification under a writ of fi. fiu directed to tihe de- the house io 
fondant, IngiUn/t as sheriff of the county, undor wliich 
the defendant, Hauxwell^ his baili£^ p«t(^ably entered 
the premises, and sciz«], &c. Replication dc injuria, 

&c. At ihc trial at the last assizes for Yorkshire, be¬ 
fore Cross Serjt.,, the only question was, whether the 
defendants were justified in seizing, under the execution, 
some fixtures, consisting .of set pot^ o%'cns, and ranges. 

It appeared tiiat the house where these were fixed 
was built on the plaintiff’s own freehold, and the 
learned serjeoiit was of opinion, that under these cir¬ 
cumstances they were not seizable by the sheriff under 
an execution. The plaintiff accordingly had a Terdkt. 

And, now. 


Littledale moved to cntei: a verdict for the defondonts. 
In Pool^s cose (a), it was held that the sheriff might 
take in execution vats, coppers, &c. which had been 
put up by a soap-boiler in order to carry on his trade; 
and whatever the tenant, os between himself and the 
landlord may remove, the sheriff may seize. He re¬ 
ferred also to Ehees v. Mem (6), and Ex parte Qjiinc^, (r) 

Per Cttrianu The verdict is right, for these, were 
fixtures which would go to the heir, and not to the 

(It) 1 (6) 8 £a$i, 98. (c) 1 Mt. 477. 

VoL. V. T t executor, 
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1S29. ocecator, and they were not liable to be taken ai goods 
1." ~~ and c h at tel s under an execution. Here, the house 

, Wimr 

se""** where they were fixed was the freehold of the plaintifl^ 

IWQIKJHe 

which distinguishes tins case from those cited. 

Rule refused. 


JfrUasA. 


Doe on the Demise of Sir £. Nepean against 

Sudden. 


monseopT- 
lua bMn 

doM fWw w 
the kadar a 
manor, heb 
aUo|ipadin«a 
■cd^lqrtlie 
lordfbrnfbr- 
fiitninfinam 
dwirfng that 
the legal aatate 
ww not India 
lard at the tuna 
af n dm i lt a ucB. 


yf^JECTMENT for premises in. the county of Donet. 

At the trial, at die last assizes before Park J., for 
that county, it appeared, that the defendant was the 
widow of George Gibbs Budden, and held the estate in 
qnesdon by the custom of freebench, in the manor of 
Ijoders and Bothenhampion. It was proved, clearly, that 
there had been a forfeiture. On the 16th Octabert 1794, 
(at which time Bobert Gummet, Esquire, was the lord of 
the manor) upon the surrender of Thomas Symest Henry 
Budden was admitted to the reversion of the estate in 
question, as trustee, to hold the same to the use of 
George Gibbs Budden for life, after the deteimination of 
the estates of Henry and Bobert Budden in the premises^ 
end George Gibbs Budden was admitted os tenant thereof 
in reversion. Henry Budden survived Bobertt and died 
in 1807, and in 180S, George Gilbs Burden was ad¬ 
mitted to the premises by Sir E. Nepean, then lord of 
the manor. Adam, at the trial, proposed to shew, by 
the deed, dated 1800, under which Sir E. Nepean gla-impd 
title, that the legal estate in the manor was not vested 
in him, but in a trustee and, consequently, that this 

qectment 
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gectment could not be maintained. The learned Judge iStS. 
a«a of opinion that the defendant's husband haiung 
been admitted under Sir E. Nepean, she could not be 
allowed to dilute the lord’s tide. The lessor of the Bessaa. 
plaintiff^ therefor^ had a verdict. And now. 


Adam moved for a new trial, and contended, that the 
title of the defendant really depended on the surraider 
and admission in 1794, and that the admiraion in 1808 
was only in the nature of an attornment, in whidi cas^ 
according to Rogers v. Pitcher {a\ the tenant may still 
dispute the landlord's title. The act of admittance by 
the lord is merely ministerial, and no interest passes 
from him to the tenant. How then can the admittance 
be taken to estop the tenant from disputing the lord's 
title ? 


Per Curiam, The evidence was properly rejected. 
When the party nnder whom the defendant claims title 
was admitted, in 1808, he did fealty, and acknowledged 
himself tenant to Sir E, Nepean, and she cannot now be 
permitted to dispute his title to the manor. It is not 
suggested that the leg^l estate has been altered since 
1808. In the case referred to, the tenant, notwithstand¬ 
ing attornment, is allowed to set up the jus tertii, where 
it appears that he is co-operating with that third per¬ 
son. But here the defendant chums to set up the title 
of a person whose name the phuntitf would have been 
entitled to use in the ejectment. 

Rule refused. 

(a) 1 ZVniii<.SOS. 


Tt 2 
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jONdivk Guthrie against Arsiistrosg, 

^SSUMPSIT against the defendant as underwriter 
givn to on a policy of insurance. Pica eenend issue. At 

pawNu. juBtly . . 

or mvatSXj the trial at the last assizes ibr Northumberland before 

to nccuto Bucfa Bo^/Uy J., a question arose as to the execution of the 

policy by the defendant. In order to prove this, a power 

of attorney signed 1^ the defendant was produced, 

^^oh he constituted 15 persons, there named, ** his true 

lawful attornies, jointly and separately for him and 

fburorthe par- jn his nam& to sign and underwrite all such policies of 
■OM nainedvM . . 

■affidmt. insurance, as th^, his said attornies or any of them 
riiould jointly and separately think proper.** The policy 
was executed for the defendant, by four of the persons 
named in the power of attorney. The learned Judge 
thought this a sufficient execution of the power, but 
reserved the point. The plaintiff having obtained a 
verdict, 

J. WiUiams moved to enter a nonsuit* This was a 
naked authority and must be construed strictly. In 
Vinet*s Abridgement^ title Authority B. pi. 7., it is laid 
down thus: <* If a letter of attorney to make livery of 
seizin conjunctim et divisim lie made to three, and 
two of them make livery, the third being absent, it is 
not good, for this is not conjunctim nor divisim.** • And 
Cbm. D^. Attorn^ C. 11., is exactly to the same effect. 
And in Cb. Zatt, 181. b. it is stated, ** If a charter of 
feoffinent be made, and a letter of attorney to four, or 
three, jointly or severally to deliver seizin, two cannot 

make 
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make livery, because it is neither by the four or three 
jointly, nor any of them severally.” Her^ the power is 
to fifteen jointly or severally, and it is neither executed 

the whole jointly, nor by one of than severally. The 
latter words, <*or any of them,” only apply to the 
persons who are to exercise the discretion, but thqr 
have no reference to the authority itselfi 

Abbott CS. J. The law undoubtedly is as stated by 
Mr. WilUamt, but we are not disposed to extend the 
rule further. Whenever a case exactly similar to those 
cited shall oosur, the Court will feel itself bound by 
them. But in this case we ought to look at the whole 
instrument: and if wc do so, there is no doubt what the 
meaning of it is. Here, a power is ipven to fifteen 
persons Jointly and severally to execute such policies as 
they or any of thmn shall jointly or severally think 
proper. The true construction of this is, as it ^ms to 
me, that the power is given to all or any of them to 
sign such policies, as all or any of them dtould think 
proper. The argument is, that the latter words only 
apply to the persons who are to exercise the discretion. 
That would have been quite correct, if those had been 
different from the persons entrusted with the power. 
But they are the same; these latter words, thereftir^ 
contrcnil the meaning of the former, and the verdict 
is right. 

Rule refused. 


Tt S 
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Rivebs against Griffiths. 

‘ j^pril SOtht 


Tb an action 
OB trill of ca- 
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wit a tender. 
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before the ten¬ 
der, the plain- 

the warn ten* 
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that this issue 
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demand of the 
pradae sum 
ttodceeda 


J^ECIjARATION upon a bill of exchange for 
lOL 45., drawn by the plaintiff on the 15th March, 
1821, payable two months after date^ and accepted by 
the defendant. Count fer goods sold and the common 
money counts. Flea, as to all but the sum of 4L 7s. 6d* 
parcel, Ac. non-assumpsit; and as to that a tender. 
Replication, that, after the making of the promises in 
the declaration mentioned, as to the said sum of 
4k 78. 6d., iiarcel, Ac., and after the time when the 
causes of action mentioned in the declaration accrued 
to the plaintiff in respect thereof^ and before the de- 
fmdant tendered and offered to pay the same, os in his 
pica was alleged, to wit, on the 18th day of May, 1821, 
the plaintiff demanded the said sum of 4/. 7s. 6d., 
parcel, Ac. from the defendant, and requested him to 
pay the same, but that the defendant refused so to do; 
by reason whereof, he, the plaint iiij sustained damages, 
by reason of the non-payment of the said sum of 
42.75.6d., parcel, Ac. in that beiialf alleged. Re¬ 
joinder, taking issue upon the demand. At the trial, 
b^ore AbbtOt C. J., it appeared, that the bill was pre¬ 
sented when due, and payment demanded. On the 
following day 72. was pmd on account. The defendant 
was indebted to the plaintiff for goods in a further 
sum of Ik 3s. Gd. No other demand was proved. The 
Lord Oiief Justice was of opinion, that the plaintiff 
ought to have proved a demand of the specific sum 
mentioned in the replication, and a velvet passed for 

the 
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the defendant, with liberty to the plaintiff to move to 
enter a verdict with nominal damages. 

Campbetlnow moved accordingly, and contended, that 
the issue was proved by the fiict of the pliuntiff *s hav¬ 
ing demanded the larger sum, and that the maxim omne 
miyus eontinet in se miniu applied. In Wadd% case (a) it 
was resolved, that if a man tenders more than he ought 
to pay, it is good, for the other ought to accept so mudi 
of it as is due to him. Douglat v. Patrick is an anr 
thority to the same effect. Now, in thu respect (6), there 
is no distinction between a demand and a tender. The 
sum of 4L 7s. Gd, tendered, and alleged to have been 
previously demanded, must be taken to be part of the 
lOA 4s. for which the bill was given; and the whole of 
the larger sum having been previously demanded, each 
and every part of it was demanded, and therdmre there 
had been a prior demand of the said sum of 41L 7s; Gd, 

Per Curiam. The issue is on the spedfic &ct^ whether 
the plaintiff did or did not, before the tender of 
AL 7s; 6d., demand that very sum of the defendant. 
The proof is, that he demanded 10/. 4s. That proof 
does not support the issue. If the smaller sum only 
had been demanded, the defendant might have paid 
He did, in feet, pay 7/. on the following day. . 

Rule refused. 


(a) 5 Rtp. 115. a. (*} • T. X. 6SS. 

(e) fiw 4^ y. Mite, 1 OmyA ISl. 
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Kucx against Hatfield. 

^ROVER for S5 paocheoag of rum. Plea general 
issue. At the trial at the last Guildhall sittings 
b^re Abbott C. J., it appeared, that on the 20th of Jufy, 
1621 , JEjfbe and Seimack bought of the plaintiff 25 
pundieons of rum at Is. Bd. per gallcm free on board. 
On the 84th of a umilar bai^in was made for 10 
puncheons more at 2& per gallon, free on board. On 
the 2d of August, invoices of the goods were sent to 
B. and & 1^ the plaintiff; and on the same day the 
phuntiff drew a 1^ for the amount, which was accepted 
by jS. and S. The rum had been shipped on the SOth 
<m board the Chance, of which the ddendant was 
master by a lighter hired by the plaintifl^ at which 
time the master of the lighter tendered to the mat^ who 
had the command of the vessd, a receipt by which the 
mm was acknowledged to be shipped on account dT the 
plaintiff This receipt, the mate kept, but refused to 
Mgn, and on the 31st Jtdy, the defmdant signed bills of 
lading, by which he undertook to ddiver the rum to 
certain merchants at Hamburgh, the correspondents e£ 
E, and S.. On the 10th of August, on which day 
JS. and S, stopped payment, the plaintiff sent down a 
derk to the defendant to tender a formal reedpt for 
him to sign, stating that he had received the rum on 
the plaintiff's account. This^ however, the defendant 
rdnsed to do. The Lord Chief Justice thought, that 
in this case the transitas was not at an end by the 

delivery 
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delivery on bowrd the ship under the above dream* 
and that it was the doty of the d^ndant to 
have signed the recdpt tendered to lum, and not to 
have signed the bills 'of lading until that recdpt had 
been handed over fay the plaintiff to E, and and 
the latter to him. The plaintiff accordingly bod a 
verdict. And now, 

Gurney moved for a new trial. The contract spedcs 
of the goods being delivwed free on board, which shows 
that the ship must be considered as the warehouse of 
E. and &, and that the transitus was at an end by the 
ddivery there. Here, too, a bill for the amount was 
drawn by the pluntif^ and the invcnce of the goods 
delivered on the 2d of Augua. At that time, tfaerrfor^ 
the transitus was at all events at an end. Here, too^ 
E. and S. are the consignors of the goods. In Chiven 
V. Byder (a), the master had signed a receipt when the 
goods were put on board. Here he did not do so, and 
though he ought to have done so, perhaps on the SOth 
of July, the plaintiff's conduct on the 2d of August 
was a waiver of it. That case is, therefor^ distinguishable 
materially from the pnsent. 

Abbott C. J. If the deliveiy on board the vessel to 
E, and S. had ever been completed, the transitus would 
have been at an end. But when it was made at first, 
it Was accompanied by the demand of a receipt from 
the mate who represented the defendant. Now, it was 
important for the plaintiff to have tliat receipt, for so 
long as he retained possession of it, he was enabled to 

(a) S JUMtk, 1S7. 6 TmHt.4SS. S.C. 


1822. 
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interpose • delay ae to the delivery of the mm to 
E. and S, and retained a lien upon it. Tlie defemh* 
ant ought not to have signed bills of lading until that 
receipt had been handed over to him by E» and &• 
alter having been delivered to them by the plainlifl*. 
The verdict is, therefor^ right. 

Rule refused. 


Wednnday, PlPPE’T aSOmSt HeARN. 

Ifaf Jrt. ® 


^CTION on the case for a malicious prosecution for 
peijury. The declaration contained two counts, 
the first of which set out the indictment for perjury, 
which had been preferred against the defendant; by 
(munt^ting which it apiicared, that a certain cause had been de- 

thu d«fcnd«nt * * 

bid nwiiciousiy pending ill the King’s Bench, between Bridges and 

indicted plain* » o 

tiff for wilful Hearn, and that such proceedings were hod that a 
peijui^b^ writ of enquiry was duly issued out of the said court, 
SI^bMou^' directed to the sheriffs of London, to enquire, &C., and 
mt sheriffs should make appear the inquisition 

indictment. which they should take thereof, It^ore the justices of our 


An action lies 
for the mali¬ 
cious prosecu¬ 
tion of a bad 
indictment for 


said lord the king, at Westminster. The indictment 
then set out the taking of the inquisition before the 
Secondary, and alleged the perjury of the plaintiff as 
having been committed on that occasion. 

The second count of the declaration did not s^ out 


any indictment, bnt merely stated, that defendant, at a 
general session of oyer and terminer of our said lord 
the king, holden for the city of London, at the Justice- 
hall, in the Old Bailey, within the parish o^ &c., malici¬ 
ously, and without any reasonable or probable cause 
whatsoever, indict^l and caused, and procured to be 

indictcil. 
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indicted, the wid pUintiflT, for wilful and corrupt per* 
juiy, &C. Plea, genond iuue. At the trial, at the last 
Guildhall sittings, before Abbott C. J., the plaintiff ob* 
tained a verdict, damages 150/. And now, 


1829. 



Platt moved to arrest the judgment. Both counts 
are defective. By the first it appears, that the alleged 
perjury was committed coram non judicc; for the writ 
of enquiry was issued out of the King’s Bench, and 
made returnable in the Common Picas. The Secondary 
had, therefore, no jurisdiction to administer the oath. 
The second count is too general. The indictment must 
be set out, and here it is only stated, that the defendant 
maliciously indicted the plaintiff for wilful and corrupt 
peijury. In Cotn. Dif>. tit. Action on the case for a con- 
spiracjfi C. 4., it is laid down, that the declaration must 
shew a good indictment, otherwise he cannot be law¬ 
fully aequittcil; and SJterington v. Ward (a) is also in 
point. It would be bad to say, that the defendant 
maliciously indicted the plaintiff for felony; for, by 
such a general statement, the defendant cannot know 
what the charge against him is. 


Per Curiam. There may be a distinction between the 
cases put of felony and perjury; the former may em¬ 
brace a variety of charges, but perjury is one distinct 
species of crime. But, at all events, this count is suffi¬ 
cient after verdict. As to the first count, that u also 
good; for we are of opinion, that, where a man ma¬ 
liciously prefers an indictment against another for a 
crimes he is Itidrle to an action for it, although the in¬ 
dictment be defective; for, in either case, whether the 


(•} Crv. ia&.7S4. 


indictment 
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Piw w 


Sjumt. 


indictment be good or Imd, the plaintiff is equally sub¬ 
jected to the disgrace of it, and put to the same expeoM 
in defending himself against it. 

Rule rrfused. (a) 

(a) See ChamAm T. JWtnwiii S Str, 691. 


Clayton and Others against Lowe. 


Where • tee- HPHE Vice-Chancellor sent the following case for the 

opinion of this Court: William Clayton^ deceased, 

^d'eSTiuid^ being seised in fee simple in possession, of divers real 

estates, and, amongst others, of one-eighth part of the 

and perwuel Broom Stair estate, made his will, duly executed and 
otata. to be 

equally divided attested, for passing real estates, and bearing date the 

bitwBWi hit 

thicegnnd. 12th day of Juty^ 1810; and thereby, after directing his 
^ dbue alike, just debts, funcral and testamentary expenses, and pro- 
ir^ hate'of his will to be paid by his executors and ex« 
rtiiinlii*haHrn devising his interest in Swansea colliery to 

grandson, William Clayton^ as for and concerning 
. di on law fully all his eighth part or share of both lands, buildings, coal, 

bt^ottciit i h t t ' 

dien such port timber, and five cottage-houses, with all the appurten- 

ordiareofthe . . • . , . „ 

one ao dying onts to him thereto belonging of a certain estate, situate 
eq^y^iWded in ^hc township of Denton and Havghton, and then in 
B^r^ng*^* the possession of John Hooley and others as tenants 
but^njf^* thereof and commonly called the Broom ^ir mtate; 
bia grandehil' gnd as to divers other premises in the siud will men* 

dicn kbould di^ 

and leave child tioned, both leasehold, copyhold, and freehold; and 
or eilildren law- 

fully begotten, also all his liouseliold goods and fumituiv, com and 
or children hay, either in the buildings, or growing, of standing on 
nny parts of the said lands, or elsewhere, with nil his 

diaic equally 

divided aoiongvt them, diare and ibare alike: Held, that iindar thisdevoa, the giaad- 
CbUdien took aa eitate in fee ihapla se twiaBti in cenuium. 

Stock 
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stock of and all and every his implements of 

hnslmndry ware, whatsoever and wheresoever unto him 
belonging, together with all the money he might hap¬ 
pen to have by him, or out upon interesl^ and book- 
debti^ and wearing apparel, together with all the rest, 
residue and remainder of his real and personal estate 
whatsoever and wheresoever unto him belonging in the 
kingdom of Great Britain^ or clsewher<^ he gave and 
devised the same unto his two grandsons, William, Ckty^ 
tonf David Shato Clayton, and his grand-daughter, 
Elizabeth Clayton, their several respective heirs and as¬ 
signs for evm*, upon trust nevertheless, and to and for 
the several uses, intents, and purposes thereinafter 
expressed concerning the same; and then the vnll 
proceeded with these words: ** and upon trust that my 
trustees, or the survivors of them, their heirs, or 
assigns, shall, immediately after my decease, take an 
inventory of all my household goods and furniture, 
stock of cattle, hay, corn, and husbandry ware, together 
with all tlic money I may have by me, or out upon 
interest, at the time of my decease, together with my 
book-debts, and all other my personal estate whatso¬ 
ever, and pay out of the same all my just debts, funeral 
expenses, the probate of this my will, and all other 
uiwvoidable charges concerning the same, and all 
upon trust that my trustees, or the survivor of them, 
their heirs or assigns, shall pay unto my daughter-in- 
law, CcOheriM Clayton, the mother of my trustees, 
yearly and every year daring the time and term of her 
natural lifc^ all the interest that may arise and become 
due of and from the sum of 500/^ which 1 have now 
down upon interest upon the turnpike-road from London 
through Buxton to Manchester t And also upon trusty 

that 
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that after the decease of my sud daa^ter>in-lawy Cb> 
tkeriiie Cle^on, I will that tibe said sum of SOttf., and 
interest thereof together with all and singular the yearly 
rents arising of and from my said estates hereinbefore' 
mentioned and expressed, with my interest in any coal¬ 
mines, book-debts, money 1 may have by me, or out 
upon interest at the time of my decease with all and 
every other part of all my real and personal estate 
whatsoever or wheresoever,, as hereinbefore mentioned 
and expressed, shall be equally divided between my 
said grandsons, IVtlliam Clayton and David Shavo Clay- 
tony and my grand-daughter, Elizabeth Claytony share 
and share alike for ever, the Swansea colliery herein¬ 
before devised to my grandson, IViUiam Clayton^ only ex¬ 
cepted. And also, that if cither of my said grandsons, 
William Clayton and David Shaw Clayton, or my said 
grand-daughter, Elizabeth Clayton, shall happen to die 
without child or children lawfully begotten, that then^ I 
will order and direct, that such part or share of both my 
real and personal estate whatsoever, of the one so 
dying, shall be equally divided among the surviving 
brothers or sister, share and share alike; but if it hap¬ 
pens, that any of my aforesaid grandchildren shall di^ 
and leave child or children lawfully begotten, that 
such child or children shall have their father or mother's 
share of all my estate and effects whatsoever, equally 
divided among them, share and share alike." Wil¬ 
liam Clayton, the testator, departed Uus life, so seised 
of the said estates, soon after the making his will, 
and without revoking or altering the sami^ leaving 
William Clayton, David Sum Clayton, and EUxaheik 
Cla^on, his grandchildren, him surviving; and by 
virtue of the will of WiUiam Clayton, the testator, 

WiaUan 
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William Clayton, David Sham Gaytan, and ElixiAeth 
Clayton, the plaintifis, entered into, and still are in 
possession of the said one undivided eighth part of 
the messuages or tenements and close of land situate 
at Houghton and Denton, m the county of Lancaster, 
and known by the name of the Broom Stair (»tate^ 
and all the estates therein devised. Catherine Citron, 
the daughter-in-law of the testator, is still living. WiL 
Ham Clayton was, at the death of the testator, his heir 
at law, and is still living. The question for the opinion 
of the Court was, what estate or interest William Clay» 
ton, David Shaw Clayton, and Betty Clayton, took 
or were entitled to under the said will of the testator 
William Clayton, in one-eighth, part or share of the 
messuage or tenement and closes of land situate at 
Hamilton and Denton, in the county of Lancaster, and 
known by the name of the Brtmm Staire state. This 
case was argued in last term by 

Sugden, for the plaintiffs. In this cose the plaintiffs 
took a fee simple in the Sth share of the Broom Stair 
estate. This was a devise of both real and personal 
property, whatsoever and wheresoever, to be equally 
divided between his grandchildren, share and share 
alike for ever. These words are sufficient to carry a 
fee, and admit of no doubt. But then follow the gifts 
over, viz. that in case any of his grandchildren die and 
leave no children, then the share of such grandchild 
should be equally divided amongst the surviving brothers 
or sister, share and share alike, and in case they died, 
leaving cliildren, then the share to be divided amongst 
those children, share and share alike. He seems, 
therefore, to have contemplated the estate^ going over 

in 
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J8^6. in every possible contingencj'. however, such bad 
” reollj been bis lntention> be would bave given to hu 

^gabut grandchildren estates for life} with remainders over in 

JLowb* 

all their events. In coses of such incongruous willsy the 
Courts bave usually considered the gifts over as sub- 
studonaiy} and as depending on the contingen<^ of the 
death of some of tlic devisccS} in the life-time of the 
testator. That considerotion makes this will perfectly 
clear: Wright v. Stephens (a) and Doc v. Sparrow (ft) are 
authorities in ]x>irit. And lierCf there is a combined 
gift both of real and personal property, which makes 
thb case stronger than the case of Doc v. Sjtarrow, 


C. P. Cooper, contra. Here, the grandchildren took 
a fesk'Simple, determinable in the event of thdr dying 
. without issue living at their death, and then the oUier 
limitations over may be good by way of executory de¬ 
vise. It may be admitted, that the words of the first 
devise to the grandchildren arc sufficient, if alone, to 
cany a fe<^ but they ore qualified by those which fellow. 
In •Doe V. J^ery (e), the devise was to T. Fond, his 
bdrs for ever, mid in case he should depart this life and 
leave no issue, then to E, M. and &, or the survivor or 
survivors df them, share and share alike; and it was 
held by the Court, that the devise over to E. M. and S, 
was a good executory devise. There Lord Kempm 
relied on the circumstance, that the devise over was to 
persons in esse. Pelts v. Browne (d). Porter v. Bradley (e),' 
Doe V. Welton {/), Doe v. Frost (g), and Doe v. Wch- 


(e) 4^^jt.S74. 
(C) 7 7. A S89. 

V) 3 Z*. Jl. 143. 
(g) 8 K. ^ Jf. 546. 



(A) IS £aa, 359. 

(rf) Cro. Jac. .490. 

(/) S JBn. * Put. 324. 
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her (a)t sre aJso anthorities in There the ooarta 

have held in fuitherance of the intention of the testatorsb 
that the devises over were good by way of executory 
devise. Here too, the first devise is not to take place 
till after the death of Catherine Cla^cn^ The testator 
might therefore mean, that the devise over should be in 
case any of his children should di^ leaving no Issue at 
the time of the death of Catherine Clayton* In that 
case, the limitaUons over would be good 1^ way of 
executory devise. But, whether this be so or not. In > 
either case, the plaintifis cannot make a good title to 
the estate. 


18 ff. 


CiAvmr 


Sugden in r^ly. 'Hie cases dted are not applicable 
to the present. In all of them, the question was, 
whedier the devise over was so tied down to a particular 
event and particular period, as to make the limitation 
over, good as an executory devise, or whether the devise 
over was general, and so cut down the prior estate in 
fee into an estate tail. But here it is veiy dif^rent, 
in the case of an executory devise, the fee is left 
to the first devisee except in one particular evoit. 
Here, it is to go over in all possible contingendes. 
Unless, therefore^ the first devise be of an estate for lif^ 
nothing can be made of the will. If then it be once ad¬ 
mitted, that by die first devise if alone, a fee would pass, 
there is an end of the case. As to the devise to Ca^ 
therine Cli^on, it is only of an annuity arising out of a 
particular sum of money secured on a particular road. 
It is impossible that the bmicfidal interest as to the 
other pnqierty, could be intoided to be postponed till 


Vox-V. 


(a) lA4>^71Si 

Uu 


her 
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her death. It it clear, that that was to go over at the 
testator's decease. If so, there b nothing in the last 
argument on the part of the defen d ant. 

Car. tidv, ndt. 


The following certificate was afterwards sent: 

We have heard this case argued by counsel, and 
are of opinion, that WUliam Clayton^ David Shaw Clay¬ 
ton, and Betty Clayton, took under the will of the testa¬ 
tor WUliam Clayton, an estate in fee simple, as tenants 
in common in one-eighth part or share of the messuage 
or tenement and closes of land situate at Houghton and 
Denton, in the county of Lancaster, and known by the 
name of the Broom Stair estate. 

C. Abbott. 

J. Bayley. 

G. S. Hojuboyd. 


WeAtetde^, 

Mayln. 


Faibman against Ives. 


A pciitloB sd. 
drmed by a 
creditor of aa 
offlcer in the 
army to the w* 
cretary at war, 
bonA Bde, and 
witli a vim of 
obtuaing, 
througb ^ ia. 

terfarcBce^ dm 
paymeat ^ a 
d^due; aad 
eoatainiag a 
BtatOBwnt of 
Aom wfaidi, 

tboa^ dcfbi^ary to tba oAcw’s duumcter, the creditor believed to be true, is not a 
wMifa-MMi. fbr wliidi an action is maintainable In such an action, even upon the 
goaatal iaaue. evidence may be raosived to ihew ItaM tbs miter bend fide believed tiw fteia 
sMsd in the pstilisa le be tnicw 

be 


'J'HE declaration stated, that the plaintiff had been 
an officer in the army, and was used to receive 
half-pay; yet, that the defendant, intending to cause it 
to be bdieved that the plaintiff was incapable to pay his 
just debts, and to cause his half-pay to be suspended, 
and unjustly to compel the payment of a supposed debt 
of lysl, alleged to be due from the plaintiff to the de¬ 
fendant, published the libel in question, purporting to 
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be 8 petition, eddrcned to Lord Palmentmi, the eecro* 
tarj at war, incloeing two lulls excfaai^^ drawn faj 
one Wrigla upon the plaintifl^ by the description of 
W, Fahrman, No. 6. Smre^^reet^ ^rand, pajaUe three 
months after date to the drawer’s order, and fay plainlHI 
accepted, payable at Au^en, Mound, and Co.’% and in¬ 
closing a certiun writing annexed to the copy of the bills 
*< Answer at Auden, Mound, and Co^’s; left no orders 
about the bilL Answer at No. 6. Sumy-dreei, that W» Bm 
Foirman did not reside there, and that there wore no 
orders to pay the bills.” The declaration then set oat 
the libd, which was as follows: ** Your petkioncs 
solicits your lordship’s well-known justice and dis¬ 
position to benevolence to be extended, towards hia% 
by directing an officer in his majesty’s service^ CSap- 
tain W. B, Fairmaft, to discharge a debt which haa 
been due to your petitioner above four years, and 
although frequently applied for, has never been noticed 
by Captain Fairman, but unjustly and unfiurly he has 
deprived your petitioner of any redress, except through 
your lordship’s humane coiwideration, by giving an 
address, as will appear by the inclosed, where be had 
no credit, nor even was known. Your petitiemer begs 
most humbly to inclose copi^ of two bills of exchaiqge^ 
one for 100/. and tlie other for 75/. 10s., which yous 
petitioner received in payment as money, and, when 
due. Captain Fairman hod given no order to pay them, 
either at his agent’s or at the address of his bill% where 
your petitioner was informed he did not retid^ nor did 
they know any thing abcnit his bills. Since that period 
your petitioner has repeatedly written to Captain Fair~ 
man, who, although he has recd.ved the letters, haa 
n a v a r notit^ them, and has concealed himself from a 

U u 2 just 
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182S. 


Faikhaw 

0gHiMt 

Irmk 


just and lawful demanil: your petitioner has no other 
wisli in odtlrc»ing your lordship, but that your iiifiu* 
ence may be extended towards him, by ordering Captain 
Fairmau to discharge his debt. Plea, not guilty. At 
the trial before Abbolt C. J., at the last London sittings, 
the defendant pro%'cd that the two bills of exchange men* 
tioned in the libel were accepted by the plaiiitifT, and 
that, when presented for payment at Austen, Mound, and 
Co.*s the answer was, that there were no orders, and 
the answer to the enquiries at No. <>. Sun'ey-strect, was, 
that the plaintiff did not reside there, nor did the per¬ 
sons who lived there know any thing about him. The 
Lord Chief Justice told the jury, that if they thought 
that the petition contained only a fair and honest state¬ 
ment of facts, according to the understanding of the 
party who sent it, they ought to find a verdict for the 
defendant. The jury having so found, 

P. Pollodc now moved for a new trial, and contended, 
that as the defendant had not pleaded any justification, 
the evidence of the truth of the facts contained in the 
libel ought not to have been received. For, upon this 
issue, the only question was, whether the matter set 
forth was injurious to the plaintiff's character, and 
whether the defendant published it. 

Abbott C. J. I am of opinion that the evidence 
was properly received, to shew the circumstances under 
which the supposed libel was published; and, I think 
that it was a good answer to the action, upon the plea 
of not guilty, for the defendant to shew that the paper 
in question was addressed to the sccretaiy at war, 

bonA 
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bond fide for the purpose of obtaining redress, and 
not for the purpose of slandering the plointifi; 

Holroyd J. (a) I think the direction given by my 
Lord Chief Justice to the jury wus pcrFcctly right. In 
the case of Cleaver v. Sarraude (d), wliich was tried at 
York^ it was expressly held, that no action was main¬ 
tainable for matter contained in a written communica¬ 
tion made bona fide to a friend, and not for the purpose 
of slandering. The two cases are not exactly similar. 
The case cited rather resembles that of a bad character, 
given by a master of his servant. There, unless it be 
maliciously done, the communication is considered pri¬ 
vileged by the occasion on which it is made. So, in the 
case of a confidential communication made between 
friends, to prevent an injury, and nut for the purpose 
of blaiuleriiig, the occasion justifies the act. If the com¬ 
munication be made nmiiciously, the case would be 
otherwise; and the falsehood of the facts stated might, 
ill some cases, be evidence of malice. In the cose of 
w’ords spoken by n barrister (c), in a course oP a 
cause, it may not be, perhaps, sufiicient to allege and 
shew even that the words are false and malicious, with¬ 
out also alleging and shewing that they were uttered 
without reasonable or probable cause. The truth, in¬ 
deed, of the facts, which form the subject-matter of the 
slander, generall}’ speaking, can only be given in evidence 
when specially pleadeil; but in that case the speaking or 
publishing of the slander is not justified by the mere occa¬ 
sion on which it is spoken or published, but because it i$ 


1822. 


FaISMAV 



(a) BanUif J. had left the court. 

(S) Cic-'iwr V. Sarraude, cited in I Can^, 9S8. 

(c) Ses note (6) ia Hodstou v. SeaiteU, 24S. 

Uu 3 


truer 
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Ime. {«) By fbswiiig the trnUi of the slanderoaf auit* 
ter, which i* the ful^cct*m^er of the ectiiui, you lio 
not shew that it was not mnlicioiisly spoken or pub> 
JUshn^ Jbiit merely chat the party is not entitled to da- 
fftage^ because he is guilty of the chorge imputed. On 
|he other band, by shewing that the slander was spoken 
or published on a justifiable occasion, you shew that it 
was not done maliciously; and that goes to the very gist 
of the action, (h) Then, the question in this case is, 
wh^ber the publication was not justified by the occa¬ 
sion. Here, the defendant having a just claim against 
tlie plaintiff, an officer in the army, and who, therefore, 
in some measure, is subject to the control of the secre¬ 
tary at war, applies by petition to the latter, in order 
to obtain, through his interference, the payment of his 
debt. This, therefore, was a communication, not for 
the purpose of slandering, but fi>r the purpose of ob¬ 
taining redress for an injury, and made to a public 
ofiScer, who, it was supposed, hod the means of giving 
such redress. 1 am of opinion, that the letter having 
bgen published for the purpose of obtaining redress, and 
pop for the purpose of slander, the plaintifif is not en¬ 
titled to recover. 


Bkst J. I think that there was not a sufficient pub¬ 
lication, in this case, to support an action for a libel. 
The letter couiplained of was addressed to the secretary 
at war, and was delivered to him, and to him only, with 
an intent to prevail on him to exert bis authority to 
compel the plaintifif an ofiRcer in the army, (o pay to the 
def^dant a debt. The defendant seems to have felt 
that the pl^tifif had treated him very ill, and the letter 

(a) 8w SmM T. JUeSmdam, WiBes, go. (») See fTOtet, *4. 

contains 
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containt snch expreasionB m an angry man was likely to 
us^ and such as would have rendered the letter a libel 
if it had been sent into general circulation, or to any 
individual, without a sufficieAt cause to justify the send* 
ing of it. But the circumstances under which this 1^- 
ter was sent rendered it a privileged communication. It 
was an oppHcation for the redress of a grievance, made 
to one of the king’s ministers, who, as the defendant 
honestly thought, had authority to afibrd him redress. 
And thie may be done without hazard of an action or 
prosecution, if the application be made bona fide with 
a view to obtain redress for some injury received, or to 
prevent or punish some public abuse. In the case of 
The Kittg v. Baylcj/ (a), a letter addressed to General 
Willes and the four principal officers of the Guards, to 
be by them presented to the king, stating that the pro¬ 
secutor had obtained from the defendant a warrant for 
the payment of money due to him from government, 
under a promise of paying the defendant such money, 
and that the prosecutor had received the money, and 
had not paid it over to the defendant; was held to be no 
libel, but a representation of an injuiy, drawn up m a 
proper way for redress. That case is like the present. 
Neither the officers nor the king could give the defend¬ 
ant direct assistance in receiving the money wrongfully 
withheld. But the king had authori^ to dismiss an 
officer from his service, and most probably would dis¬ 
miss any one who hesitated to do what honour and jus¬ 
tice required. In the present case, there was, at least, 
probable cause for thinking that the secretary at war 
vrould advise his majesty, that the plaintiff was not 
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(a) 8 BaemCt Air, dt. XiM, A. S. 
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worthy to xanain in the funny» unleM he did the de* 
fendent immediate jostioei 

In the case of Colonel BtgfUy, Lord Mansfield inti- 
matei an c^nion, that an addrem to the Govemora of 
Greenaieh Hospital, delivered to the governors onfy for 
the puipoae of calling their attention to abases supposed 
to exist in the bMpital, was not a libeL Upon the 
same principle, the pleadings and evidence in a judicial 
proceeding, whether civil or criminal, cannot be libels, 
even though the Court in which they arc prodftced has 
no jurisdiction over the cause. And petitions to the 
king upon matters in which the crown cannot directly 
interfere; and petitions to parliament, although the 
p^itioners^ beside presenting them to the house, print 
tliem, and distribute them amongst the members, fall 
within the same rule. All these are protected, in order 
that men may not be prevented, by the dread of a pro¬ 
secution or action, from making communications which 
may be either important to themselves, or beneficial to 
the public. This privilege, however, must not be abused; 
for,^ such a communication be made maliciously, and 
without probable cause, the pretence under which it is 
made, instead of furnishing a defence^ vrill aggravate 
the case of the ddendant. There is, also, a material 
difieroice between sending a letter for such a purpose 
as that in this case and publishing it to the world, or 
sending it to any private individual. In the former case, 
the object of obtaining redress rqaels the presumption 
of malice, on which actions for slander are founded. In 
the other cases it is quite different, for it must be there 
the only object. 

Rule refused. 


(a) 81 JBneell, State TYUt, fO. 
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HABnLTON against Stow. 


Tntajh 

BaySd. 


*jpR£SPASS for seizing and taking plaintiff*s tele¬ 
scope. Flea, first, not guilty; secondly, justifying 
the seizing as the collector of the rates and duties pay¬ 
able at the harbour of Dover^ in respect of a duty of 
three-pence per ton, payable by the plaintiff as the 
master of a skip called The Lord Duncan. Replication, 
that the sud sbiiH ut the time she came into the har¬ 
bour of Dover, as in the plea mentioned, and from 
thence until at the said time, when, &c. was employed 
in the service of his majesty. Rejoinder, that the said 
ship was not employed in the service of his majesty, as 
alleged in the replication; u|xin this issue was joined. 
The cause was tried at the summer assizes, 1820, 
and the jury found a special verdict; which stated the 
following facts: The vessel upon which the rate of 
Sd. per ton was demanded, was a packet called The Lord 
Duncan, and was, at the time of the committing of 
the trespasses, employed in the service of his majesty 
in carrying the public mails of letters and dispatches 
of his majesty's government from Dover to Calais 


An act of paw 
lianoot, fanpao* 
ing • toniuga 
duty on wwfli 
coming intotba 
harbour of 
Hover, contain* 
cd an neepdon 
of all wai^ 
emplojed in 
bis majeaw’s 
■errice: Hdd, 
than TBiarl 
hired by tba 
poat-maibteiB- 
general to cany 
the mail, and 
government 
di^fiatchet to 
and from Do v er 
to Catub, &&• 
the master of 
which was 
permitted to 
carry paiaen- 
gera and their 
luggage, and 
bullion, upon 
freight, is a 
vesM'l comity 
witliin the ex¬ 
ception. 


and O^end, and in bringing back letters and dis¬ 
patches of his majesty’s government from Calais and 
Ostend to Dover. At the time of the committing of 
the trespass, the plmntiff was the commander of the 
vessel, and was so appointed in the year 1807 by 
the post-masters general; it appeared by the appoint¬ 
ment, that he was appointed to be tlie commander of 
The lord Duncan packet boat, employed by the post 

ofiSce^ 



GA8B8 nr EASTER TERM 


18ft* 


HAmuoN 



ofScc^ in hit majesty'* service to carry mailt to and from 
Daoar^ Harwich, 8tc. and he was thereby required to 
obqr such orders os he sliould from time to time receive 
from the post-masters or their agent for the time being. 
The plaiiitifl^ os commander of the vessel, was permit¬ 
ted by the post-masters general to convey in the vessel, 
to and from Dover to Calais and Osfrad, upon freight, 
passengers, together with their Itaggage, horses, and 
carriages, and also biiHion niul Ibreign specie. The 
several packets cmphyetl in his majesty's service sailed 
from Dover to Calais with public mails of letters anti 
dispatches, in rotation, four times a-week, and twice in 
each week to Ostend, and return in rotation to Dover, 
The Lord Duncan, and eaqh of the other packets, is the 
private property of its respective commander. Tlie 
plaintifl^ on the 6th of June, IS19, came into the liar-' 
hour of Dover with The Lord Duncan from Calais ; the 
vessel brought no mail of letters, but had on board dis¬ 
patches for the secretary at war, and several passengers, 
and a carriage belonging to one of them, together with 
bullion to the amount of 21,250/. sterling, arrived in 
the vessel, and the plaintiff received from the passengers 
the sum of 12/. 10s. for their passa^-moncy, and from 
the owner of the carriage two guinros for the freight, 
and 10/. 125. for the freight of the bullion. The cap¬ 
tain, by the public regulations, was permitted to retain, 
end did retain, two-third parts of those several sums, 
and he paid the other third part to the agent for the 
packets at Dover. The special verdict then stated that 
the ship had no other goods or merchandises on board, 
and that none of the said packets were licensed by the 
commissioners of customs to carry goods, wares, or mer¬ 
chandise. 


JMiand, 
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BoOmndf for tbe plaintiff, contended tbit tbis v«nil| 18SB. 

•t tbe time of tbe trespass, was in bis majesty’s sarride 
within the meaning of tbe 47 6. S. e. 69. r. 5., by whidi 
it was provided, that the act should not be extended 
to charge any vessels belonging to his majmty, or that 
■ball or may be employed in his service, with any of the 
rates or duties to be imposed by the act. 

C/iiily, contra. This vessel was the private properly 
of the master, and he would have been liable to con¬ 
tribute to the poor-rate in respect of his beneficial 
occupation of it. itex v. Jones, (a) In that case, the ap¬ 
pointment was nearly in the same terms. The exemp¬ 
tion contained in the 4/ G. 3. c. 69. is one to which the 
crown would be entitled. Here, too, the employment 
by the crown was partial; for the master might carry 
goods of a particular description; and, therefore, as to 
all purposes, except that of carrying the letters and 
public dispatches, the vessel was not in the employ of 
government. 

Abbott C. J. The statute contains two exemptions; 
first, all vessels belonging to his majesty; and, secondly, 
all vessels employed in his service. The case of Jffer ▼. 

Jbfies is a good authority to shew, that the vessel, in this 
case, belonged to the captain, and not to the king; but 
it does not apply to the latter branch of exemption. It 
is impossible to say that this vessel was not employed in 
his majesty’s service, when it came into Dover, The 
captain is appointed by the post-master generaL The 
appointment tlie captain states the vessel to be em- 
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1826. ployed in his majes^s soricei and, he it directed to 
.... obey sncb orders at he shall from time to lime receive 

HAMIUtOII ^ _ ^ • I • 

Maut from the agents of government. This latter stipulation 
is quite inconsistent with the right of employment being 
in the captain. Whatever is token on board the vessel, 
besides the mails and dispatches, is by the express 
permission of governmenL 1 am clearly of opinion that 
this vessel was, at the time of committing the trespass, 
in the service of his majesty. 

Judgment for the PlaintifT. 


Orton against Butler. 

UmgSd. ^ 


A count atating 
dwl derendant 
liad and nxtn- 
ad to tlie use of 
the pIsintiiT a 
eerlaiii suim of 
noni-jr, to be 
paid by the de¬ 
fendant to the 
pUiniiff upon 
icqunt; and 
the non-pay¬ 
ment upon re¬ 
quest. and that 
the defendant 
coneerted and 
disposed thereof 
to his own use, 
is bad upon 
damuirer. 


'J'HE declaration in this case contained three counts. 

The t»o former of which were iVumed in caM! fur 
a deceit by the defendant, in frniuiuleiitly asserting that 
he (having been einployctl in purchaning for the plaintiff 
a certain fish, and having purcluYsed it lor twelve shillings 
and sixpence,) hail purchased it fur one pound two 
shillings and sixpence, whereby be obtained the last- 
mentioned sum from the piaintifil The third count was 
as follows. And, whereas also the said defendant after¬ 
wards, to wit, on, Ac. at, &c. had and received for the 
use of the plaintiff^ a certain sum of money; to wit, 
the sum of ten shillings to be paid by the defendant to 
the plaintiff upon request. Yet the defendant not re¬ 


garding his duty in that behalf, but contriving, &c. hath 
not, although often requested, paid to the plaintiff the 
last-mentioned sum of monc}', or any part thereof but 
hath wholly omitted so to do; and on the contrary 
thereof, afterwards, to wit, on, &c. at, &c. converted and 


disposed 



ZH Tus Thibo YxAn or GEORGE IV. 


685 


disposed thereof to his own use. The def^dnht pleaded 
to the two first counts the general issue* and demurred 
specially to the last count. 

^ Altlersonj in support of the demurrer. A similar 
question to the present came before the Court in Samuel 
V. Judin in Error, {a) Tlicre the ground of the de¬ 
murrer was the misjoinder of a count like the present* 
with other counts fmined in tort* and though the courts 
of Common Pleas and King’s Bench both held that the 
objection was not sufliciciit, yet the judges seemed to in¬ 
timate strongly, that the count* if particularly demurred 
to* would be bad. This is in fact, a count for money 
had and received* framed in toft. And if this be 
allowed* there will no longer be any distinction between 
cose and assumpsit. The consequences of this will be 
productive of great inconvenience. A party may be 
thereby deprived of his plea in abatement* and his set off 
may be defeated bj' so framing the count. For the 
statutes of set off speak only of mutual debts. So 
again* if a cause of action lie within the jurisdiction of 
an inferior court* as for instance* the Ixmdon Court of 
Requests, and the plaintiff recovers under 5/. damages* 
he may* by framing his count in the present mode* 
defeat the act* which would otherwise deprive him of 
his costs. For the statute ZJac. 1. c. Id. s.4. is ex¬ 
pressly confined to actions of debt, or upon the case in 
assumpsit. 

Tindal, contrd. This is substantially a count in 
trover. There is a delivery of money to tho'defendan^ 

(a) 9 S.8SS. 1 Kew S.4X&C. 

■nd 


1822. 
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1822. and » inisfeaaancc on his part by eonverting of it 
to his own use. Insteod of stating a finding by the 
defendant, it states a bailment to him, but that is quila 
snfiicient. It may be, however, said, that as a count 
in trover, it is bad, not being sufficient// certain. For 
it only states a sum of money to have been had and 
received by defendant, and not certain specific pieces of 
money. But tliis is only a cause of special demurrer, 
and is not assigned as a cause in the present cose. The 
count therefore, is in fact framed in tort, and the only 
objection is, that it is not fruined w'ith sufficient cer¬ 
tainty. A similar count to the present was drawn in 
the case of Samuel Judin (a), and the Court then gave 
no opinion against its sufficiency. There are many 
actions quasi ex contractu, where a count may be framed, 
cither in assumpsit or case, according as it may be mort 
convenient to the plaintiffi 

JB. Atderson in reply, was stopped by the Court. 

Abbott C. J. The law has provided certain speci¬ 
fic forms of action for particular cases, and it is of 
importance that they should be preserved; we ought 
therefore to look with great jealousy to an innovation 
of this sort. The present count states, that the de¬ 
fendant had and received to the use of the plaintiff, a 
certain sum of money, to wit, ten shillings to be {xud to 
the plaintiff, but which the defendant converted to his 
own use. It is contended, that this is a count in trover. 
Now, the action of trover is only maintainable for 
specific property; it will lie for so many pieces of gold 

(a) IJMwASS. 

or 
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or dilrwy and in that case a defendant can only redeem 
himself by tendering to the plaintiff die same specific 
pieces. But in this case he clearly might do so, by 
returning an equal sum of money. There is, therefor^ 
not merely a want of certainty in the count, but it states 
that which is not the subject of an action of trover at alL 
The demurrer, therefore, must be allowed. 


102 €. 


Omtom 


Bavi^ey J. I think we ought not to accede to the 
innovation attempted in the present case. The statute 
of Westminster gave the action on the case, where there 
was previously no proper form in the register, and from 
Sla'd^A case (a) to the present time, the remedy for 
money had and received has been either by an action 
of assumpsit or debt. The question is now, whether 
the plaintiff can form a third; if wc were to allow that, 
the provisions made in many instances by different acts 
of parliament would be evaded, and the instance to 
which we have been referred of the statute 3 Jac. 1. 
c. 15. s. 4., shews strongly the inconvenience that 
would result from such a decision. 


Holroyo J. 1 am of the same opinion. It is ad¬ 
mitted, that this is not in point of form well framed in 
trover, but it is argued that it is so in effect. But I 
cannot agree with that argument; no part of the count 
alleges the money had and received, to have been pre¬ 
viously the plaintiff’s property, or in his possession, 
and consistently with it, the defendant might have 
received the money from a third person. And there is 
nothing stated in the count to shew, that the plaintiff 


(a) 4 Rep. 9S. 


had 
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bad acsentcd to its being his money at the time wfaeii 
the conversion took place. There !x*ing no pnrcedent 
for any such count os tliisi and the regular form Imving 
hitherto been cither debt or assumpsit* I am of o|iiiiion, 
that the pirsent count is not suHicient. 

Best J. This is an innov.ation upon the old forms 
established by law, and therefore ought not to lienilowed. 
There is a broad distinction between actions ex con« 
tractu and ex dclicta Here* it arises out of a breach 
of contract* and the party ought not to be allowed to 
proceed in the present mode of framing liis count cx 
delicto* which would be .attended by the inconveniences 
pointed out in argument. The defendant might be 
deprived of his set ofF, and if he lived within the juris¬ 
diction of an inferior court, of his costs* and in addition 
to that* would not be able to pay money into court. 
The action of trover is clearly not maintainable in a 
case like the present: there a party recovers damages 
for the detention of specific goods. But it W'ould be 
inconsistent with Justice* if where a sum of money was 
delivered generally to a defendant* the Court were to 
hold* that hi could not defend himself unless he could 
prove that he had restored the same specific money 
delivered to him. But this would be the case if we 
were to allow the action of trover to be maintainable* 

Judgment for the defendant. 
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Murray against Elliston. 

^HE Lord Chancellor sent the following caae for the 
opinion of this Couit. In 1880, iSsrd Byron wrote 
a book intitled Marino FalierOf Doge of Venice, an 
historical tragedy, in five acts, with notes; and deed, 
dated 14th, 1821, he assi^ed the said tragedy 
and poem, and the copy-right thereof and the exdusive 
right of printing and publishing the same, and all 
benefit and advantage thereof to the plaintifi^ in con¬ 
sideration of die sum of 105011, which was duly paid. 
The plfuntiff caused the tragedy to be printed; and, on 
the 21st jfyrH, 1821, copies of it were, for the first 
dme, printed and publishai for sale, for the sole benefit 
of the plaintiff. The defendant, being the manager of 
the theatre royal, Brury-lane, after the publication of 
the tragedy, printra and exposed to view, at the en¬ 
trance to the th(»tre, and at divers other places, in the 
most conspicuous parts of Londp$t and JVesiminsier, a 
bill of the performances at the theatre, dated SAth April, 
1821, in which was contained the following notice: 
** Those who have perused Marino Faliero will have 
anticipated the necessity of considerable curtailments; 
aware that conversations or soliloquies, however beauti¬ 
ful and interesting in the closet, will frequently tire in 
public recital. This intimation is due to the ardent 
admirers of Lord Byron** eminent talents, and will, it 
is presumed, be a sufficient apology for the great free¬ 
dom used in the representation of this tragedy on the 
stage of Drwy-lane theatre.** And at the foot of tim 
VoL. V. Xx bai, 
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ImU» the defendant announced and advertised the tragedy, 
altered and abridged for theatrical representation at the 
theatre^ as follows: ** To-morrow, for the first time, 
XordiE^ron’s tragedy of Marino JFaliero, Dctge of Venice *’ 
Nopm-mission or authority w-as at any time given by the 
plaintiff or Lord Btfnm to the defendant, or to any 
other person o/ persons, to represent or perform the 
tragedy printed for the plaintiH^ or any part thereof or 
to give out, announce^ or advertise the same for theatri¬ 
cal r e p resen tation. On the 25th April, 1821, the plain¬ 
tiff filed his bill in Chancery for an injunction to restrain 
the defendant from acting the tragedy at Drury^lane 
theatre, which was grantcid. On the evening of the some 
25th day of April, the defendant publicly represented 
the tragedy, altered and abridged, for profit, at the 
theatre royal Drury-lane t but in that representation 
certain parts of it, which the said defendant thou|^t 
not fit for representation, were omitted. The question 
was, whether sm action (»uld be maintained by the 
plaintiff against the defendant, for publicly a^ing and 
representing for profit the tragedy so abridged. 


Searle^ finr the plaintiff This question is quite differ¬ 
ent from that in Colman v. Wathen. (a) There, it turned 
npcm the words of tlie statute^ 8 Ann. c. 1!)., and the 
point determined was, that the acting a piece on the 
sti^ was not a publication of it within that statute. 
Her^ the question is difierent; for it depends not on 
the statute, but on the right of property which the 
plaintiff has in this work. Hie moment such a right 
ia established, the consequences must follow, that any 
injaiy done to the property is the subject of legal re* 
dnm. This is tmly one mode in which it may be in- 

(a) 5 Tern Jbp, SiS. 


jured. 
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jurad. Uofkir and malidooi critidim is another, aod 
for that an action will lie. Carr v« Hood, (a) ' Suppose 
this play fiiiled of success when represented, the sale ci 
the work would thereby be damaged. Beside^ the 
curiosity of the public would be thereby satisfied, and 
so the plaintijfT would be injured in the sale of the work. 
And, whether that right of property oriw from die com¬ 
mon law, or from the statutes relatire to it, is in this ease 
immaterial. For, if the statute makes a literaiy wtnk 
property, the common law will give die remedy for the 
invasion of it. The only question is, wiietber the re¬ 
presentation of this piece for profit may not iiynre die 
copy-right. If so, the plaintiff is entitled to the judg¬ 
ment of the Court. 

Adolphus, contra. In Donaldson v. Beckett (6% the 
majority of the Judges were of opinion, that the action 
at common law was taken away by 8 Anne, c, 19., and 
that the author was precluded from eveiy remedy, ex¬ 
cept on the statute and on the terms and conditions 
prescribed thereby. Tlie claim by the plaintiff on this 
occasion is at variance with this decision. For here, he 
contends for a far more comprehensive securityj and one 
coexisting with that given by the statute, and restraining 
the public in points of which the statute takes no notice. 
The case of Macklin v. Bichardson (c) was veiy different. 
Tliere the farce of Lotx d-la-Mode had never been pub^ 
lished, and the defendant having employed a short-hand 
writer to take it from the mouths of the actors, published 
it, mid it was held that he could not do so. But when, 

(a) 1 Omv. SSS. (6) 4 JSurr. 8408. (c) jirnS. 694. 

Xx 2 m 
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i 8S8. in CoimaH v. Watken («% the convene of thb vna at- 

tempted, the Court held, that the action would not lie. 

This decision was pldnly founded on the nature of 
Eumea. '' 

copyright, the pro})crty in which is exactly the same 

as if but one book existed, which the author permitted 
individuals to read on payment of a certain sum. The 
injury then which an author sustains by the violation of 
his copyright, is this; that a stranger, without per¬ 
mission, disposes of the use and possession of this, 

Soot, and thereby receives the profits to which he, the 
author, is justly entitled.' If then the ixxik be not in all 
reasonable strictness such as may be called Uie author’s 
own book, as if it be a bona fide abridgement, Ojjlcs v. 
H^lcox and Others (6) shews that the author has no 
remedy. Now, in the present case, a theatrical exhibition 
falls stithin the principle above laid down. Persons go 
thither, not to read the work, or to hear it read, but 
to see the combined effect of poetry, scenery, and acting. 
Now of these three things, two are not produced by the 
author of the w*ork; and the combined effect is just as 
nrtich a new production, and even more so than the 
printed abridgment of a work. There arc munv in¬ 
stances in which works published have thus, without 
permission of their authors, been brought upon the 
stage. The safe rule for the Court to lay down is, that 
an author is only protected from the piracy of his book 
itself, or some colourable alteration of it, and in that 
case the defendant is entitled to the judgmcht of the 
Court. 

Cur, adv, vtdt. 


(«) STmB, a4g. (i) 2 141 , 


The 
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The following certifi<^e was afterwards sent: 

We have heard this case aigued by oonnsel, and 
are of opinion, that an action cannot be miuntduied 
the plaintiff against the defendant for publicly acting 
and representing the said tragedy, abridged in manner 
aforesaid, at the theatre>royal Drury Lane, for profit. 

C. Abbott. 

J. BAY1.EY. 

G. S. Holbotb. 


18SS. 
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plaintiff, an attorney, had, on the 19th March, 
1821, delivered to the defendant his bill for busi> 
ness done, amounting to 521/. Is. 3</. On the 21st April 
the plaintiff arrested and held the defendant to bail for 
500/. and upwards, and declared in the action. On the 
14th May, a Judge’s order was obtained for referring the 
bill of costs to the Master, to be taxed, upon the defend¬ 
ant’s undertaking to pay the amount tliat should apgcar 
due on the taxation, and the costs of the action, the 
defendant being at liberty to deduct any pa^’ments made 
on account. The Master taxed tlie bill at 299/. 16s. Gd .; 
and, after giving the defendant credit for 15/., there 
remained a balance due to plaintiff of 284/. I 65 . 6d.; 
and the costs of the action to recover the bill were then 
taxed at 13/. 15s. "id. The plaintiff’ having demanded 
payment of the whole sum, without giving the defendant 
credit for a cross demand which he had against the 
plaintiff, the former did not pay the amount, and 
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on the 9th November he w'as taikcn upon an attachment 
for non-payment of the mon^, and conveyed to Dover 

X X S (kfstle. 
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‘ |M9( dastle. The piaintilF then issued « habeee cm)>ns 
ttt bring him to JLutifm, and caused him to be eom> 
mitted to the Kinge Bench prison, and be then paid 
the sum awarded by the Master's allocatur, together 
with the costs of the attaclimmit and the habeas corpus. 
A rule nisi was obtained in last Hilary term, emliing 
on the plaintiff to shew cause why so much of the 
order of the 14th of J/ay, and of the rule of court 
founded thereon, as respected the costs of the action, 
should not be discharged, and why the plaiiitifif should 
not refund to the defendant the sum of 13/. 15«. 7d.» 
allowed and paid him for the costs of the action, and why 
the plaintiff should not pay to the defendant his costs of this 
action, to be taxed by the Master, and also the costs of 
the taxation of his bill of costs, and why it should not 
be referred to the master to tax the plaintiff's charges for 
the costs of the attachment, and why the plaintiff should 
not refund what had been overpaid on that account, to- 
gethar with the costs of the writ of habeas cor|>as. 
Upon this rule coming on in last term, the matters of 
the, rule were referred to the Master, and he, thinking 
that the plaintiff had no reasonable or probable cause 
fbr arresting the defendant for 500/., directed the plain¬ 
tiff to refund to the defendant the costs of the action, 
and to pay to the defendant 91. Js. lOrf. as his taxed 
costs of the action and the costa of the taxation, and 
ak 10*. as overcharged for the attaclimcnt, together 
with the sum of 16/. 16*., the costs of the habras 
corpus, and 19/. 18*. 6</., the costs of that applicatimi. 

A rule nisi had been subsequently obtained fbr the 
master to review his report, so far as the same directed 
the costs of the aaion to be paid by the plaintiff to the 
defendant instead of by the defendant to the phtintifl; 
and the coste of the application. 



Marrvat 
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Marryat now cbewed cautei It must be now 
for granted, after the report of the Master, th at the 
plaintiff hod not any reasonable or probable canse for 
bolding the drfendant to special bail for the amount 
SOOA The plaintiff has not recovered the amount of 
the sum for which the defendant was arrested and hdd 
to special bail, and, therefore, this case fidls within the 
very words of the 43 Geo. S. c. 46. s. 3. It is tru^ 
that the amount was not recovered by verdict, but that 
u not necessary; for where the amount of the debt was 
ascertained by the award of an arbitrator, it was held 
to be a sum recovered within the meaning of the acL (a) 
In this case the only mode of ascertaining the amount 
due was by taxation. 

Scarlett. The statute only applies to those cases 
where the amount recovered is ascertained by verdicL 
Cammack v. Gregory {b) and llouoeroy v. Atefwom. (e) In 
the case cited from Tidd's Practice^ a verdict was taken, 
subject to an award, and when the award was made^ the 
verdict was entered accordingly; so that the sum ulti¬ 
mately recovered might be considered as recovered 
by verdict. Here the sum is recovered by the Master’s 
allocatur. At all events, the defendant is too late in his 
application. He ought to have applied before the costa 
were paid. 

Abbott C. J. We must now assume^ after what 
the Master has done, that the plaintiff had not any 
reasmuihle or jNobable cause for holdmg the defendant 

(a) TUeTc Pn. 1018. 6th cd. cites Niwte ▼. Purler. JT. P. 4i Gee* B. 

(•} 10 Etat, SS3. (c) 13 Eatt, 9a 
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to bail far 800L It i* imiMoewuy to dadde a^Mdier 
thh ease be mthin the etatnte^* beca i ae the friaiati^ 
hen^ *li an attamej. It iqipean to me to be a caae 
certainly widiin the ^rit and olgect of the statute; and 
diat beii^ sc^ I think we shall do well, in the exercise 
of that jurisdiction which we hare orer the officers of 
die court, to compel the plaintiff to pay the costs of 
the action. 


Bayx£T J. I think that this case fidls strictly within 
the act of parliament. The plaintiff here arrested the 
defendant fin* 500/. and recovered only Now it 

has been decided to be a case within the statute 
wh«e the sum recovered is ascertiuned by the awmrd of 
an arbitrator. Here the sum recovered was ascertained 
fay the Master's allocatur; the suit thoi was at an end; 
and all the legal ccmsequences that result from the ter- 
minadon of the suit must follow; one of which is, that 
the pluntiff having held the defendant to bail for a 
larger sum than is actually due, and not having any 
prolpable cause for so doing, must pay the defendant his 
costs. 

Best J. (a) I am clearly of opinion that this case fells 
within the words and spirit of the act of parliament; 
for the pluntiff has not recovered the amount of the 
sum for which he held the defendant to bail, and he had 
. not any reascmable or probable cause for causing him 
to be hdd to bml for 500/.; and the express object of 
the statute was to prevent frivolous and vexatious ar- 


Rule diachcigedt 

(a) AafrigMt J. iiadjcft tbe eouft. 
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The Kino agamst William Clabke. 

j^NDICTMENT against defendant, a constable within 
the city of for not obeying an order of the 
sessions of the county of S/omerset^ requiring him, as 
such constable, to issue out bis warrant to the overseers 
of the poor of the parish of St. Jamest in that city, 
directing them to collect and levy the sum of 6iL ibr 
the purposes of the county*rate. Plea, not guilty. At 
the trial, before HcAroyd J., at the last Dorsetshire 
assizes, a verdict was found for the crown, subject to 
the opinion of this Court upon a case which stated, 
that the city of Bath an ancient city, and had in it 
a body corporate, and possessed many franchises, partly 
by presoription and partly by charter. By a charter, in 
1590, Queen Elizabeth granted to the mayor, &c. of the 
said city a prison for keeping all prisoners, committed in 
any sort howsoever, within the liberties of the said city 
or the precincts thereof for any matter, cause, or things 
which ought to be enquired, prosecuted, punished, or 
deteruuned in the said city: but if any person should be 
committed for any cause which ought not to be so oi. 
quired, &&, then the mayor, &c. should have poaoer to 
commit such persons to the common gad of the county of 
Somerset. It further provided, that the mayor, &c. 
should have power to orr^t and examine all felony 
thieves, and other malefactors, found within the city, 
and commit them to the county gaol. By another 
clause, the baillffi of the city were to have returns of 
writs, and of all attachments, arising within the city; 

with 
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ISM. with a iion>intromittas clause to the sheriff of the county. 

^ ^ “ By another, the mayor, &c. were to have cognizance of 
mgavut all pleas and actions personal, and the mayor, recorder, 
and two of the aldermen, were made jusUccs of the peace, 
and any three or two of them (of whom the mayor or 
recorder was to be one) were to have full power to en¬ 
quire, by the oath of honest and lawful men, &c. of all 
trespasses, fbrestallcrs, regraters, and extortions, com¬ 
mitted in any manner or sort howsoever in the said city, 
Ac. and of all those who go or ride armed in conven¬ 
ticles, and of those who lie in wait to maim or kill, Ac. 
and of all such as ofilend in the abuse of weights and 
measures, and in selling of victuals; and of all labourers, 
mendicants, vagabonds, and all other persons whatso¬ 
ever, who should offend in the said city: and to take 
view, control, and inspect all Indictments whatsoever 
concerning the premises, and to hear and determine the 
same, in such manner as the justices of the peace in the 
county might hear and determine such indictments taken 
before them: and also that they should have power to 
enquire^ hear, handle, judge, and determine of all and 
singular other trespasses, offences, defects, and articles, 
which belong or appertain to the office of a justice of 
the peace, committed within the city of Batk^ as fully 
and largely, and in as ample manner and form, as any 
other justices vS the peace in any other county of Er^ 
land have power to hear and determine: so that the 
justices of the county of Somerset, or any of them, 
should not, at any time thereafter, intrude themselves 
to meddle with any the aforesaid things, causes, mat¬ 
ters, defects, offences, or other articles, Ac. arising 
within the said city, but only in default of the mayor, 
Ac» Tho charter then ordained that the common cleih 

of 
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of the eity should be clerk of the peace there; thattiw 
mayor should be the coroner, and that the mayor* 
akieruien, ice. should appoint a chamberlain and ndm 
emver, and constables and other inferior oflScers, within 
the city. These charters were accepted, and are still in 
force. The boundaries of the city, as described in the 
charter of Mizabciht contained within them three entire 
parishes, namely, the parish of St. Petev and St. Paul, 
the parish of S/. Michael, and the parish of St. James i 
and they contain also a part of the parish of Walcoi, 
which latter parish, although partly within and partly 
without the city, has but one set of overseers, and oue 
poor*s<!-ratc fur the whole parish. At the time dT issuing 
and delivering the warrant to the defendant, the mayor, 
recorder, and two aldermen of tlie city, duly nomin¬ 
ated and elected, were justices of the peace in and for 
the said city, pursuant to the charter of Elizabetb, 
and there was no default of a mayor, recorder, and two 
aldermen, as such justices, and the quarter sessions were 
regularly held. Tlie corporation, out of their own 
funds, have built and repair the bridge within .the 
city, called The Bath Bridge, and also the city gad, eS 
which they appoint the chaplain, the surgeon, and the 
gader, and pay tlicir respective salaries, and the ex** 
penses of the prisoners committed thereto; they also 
built and repair the guiUlhalt, where the dty sesuons 
are regularly held, under the charter of Elinabetk, and 
where all the public business of the city is transacted; 
they also pay the expenses of committing and conveying 
prisoners to the county god for trial for felonies and 
other offences committed within the dty, and which ar^ 
not coguimfole by them, all expenses of a like nature 
incurred without the cky being pud out of the county 

rate. 
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rate. The licences of all public houses within the city 
are ako granted by the city justices; the city Ims its 
own coroner: the lees and expenses of his inquests, and 
the expenses of passing vagrants, arc respectively paid 
by the entire parishes, and also by that part of the 
parish of Walcot which lies within the city, over which 
the city justices exercise the same power as they do over 
the entire parishes. Before making the county rate in 
question, and delivering the warrant to the tlcfcndant, 
the county justices had never rated the city of BaM, nor 
any of the entire parishes lying within the same, to the 
county rate; but they have rated the entire parish of 
Walcot to the county rate, without making any dis¬ 
tinction between the in part and out part. Previ¬ 
ously to the passing of the act r>S G. li. c. 70., the 
expenses for the prosecution of felons ftir offences com¬ 
mitted within the city, were paid by the treasurer of the 
county of Somerset, out of the general rjites of the county; 
but immediately after the iiassing that act, and from 
thence until the making of the rale in (jucstion, many 
orders were made at the sessions and assizes on the 
churchwardens and overseers, &c., fur the payment of 
the expenses of prosecutions of felons coniniitted within 
the city, all of which said orders were duly obeyed; 
but as soon as the rate was made, which included 
all the parishes within the city of Hath, such orders were 
discontinued, and the expenses of such prosecutions were 
again ordered to be paid out of the rates of the county 
at large. The county justices until the making the county 
rate and warrant before mentioned, hud never in any re¬ 
spect interfered, or attempted to interfere in any thing that 
appertained to tlic office of justice of the ]X!ace, arising 
within either of the said entire parishes or witliin the 

in 
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in part of the parish of Widcotf but they have rated 
the parish of JValcof, without making any such dis¬ 
tinction as aforesaid. The number of prisoners sent to 
the county gaols by the citj’ justices is considerable, and 
the keeping and maintaining such prisoners, after th^ 
are delivered by the city officers at the county gaols, 
and the charges of their conveyilnee to and from the 
assizes and quarter sessions, together with tlie expenses 
attendant on carrying their several sentences into exe¬ 
cution, have alwaj's been and still arc paid out of the 
general county rate. 
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Adam, for the Crown. Tlic city of Bath is within 
the jurisdiction of the county magistrates, for, by the 
charter, the city magistrates have only the power of 
trying trespasses, forcstallcrs, regraters, and other ex¬ 
tortions. These were the olleiices cognizable in the 
court of the Icct, and the rule is, that in construing 
such words, tlicy cannot be held to include felonies, 
which arc offences of a higher nature. In general, 
whenever a power of holding quarter sessions is given 
by charter, the power of trying felonies is expressly 
there given, as appears from the charters of Kottingham, 
DcrlMjt and Leicester^ set out in James v. Green {a) 
Weatherhead v. Brexry (&), and Bates v. JVinstanl^. (c) 
Then if so, the city of Bath is not a separate jurisdic¬ 
tion, within 55 Geo. 3^ c. 51. lie was then stopped by 
the Court. 


GaseleCf contra. Here, by the charter, the city ma¬ 
gistrates have an exclusive jurisdiction as justices of the 

(i ) 

peace; 


(tt) 6 T.S.SSO. (/.) 11 £«si, icy. 
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peace; for the words ore, that they ate to enquire, hear, 
handle, judge, and determine of all and singular other 
trespasses, odences, dclvctSf and articles, which belong 
to the office of a Justice of the peace, as fully and 
largely, and in as ample a manner as any other justices 
of any county in England^ The right of trying felony 
is not incidental tor^ the commission of justice of the 
peace, and as justices of the peace alone they have no 
such power; it arises from the clause of 03 'cr and ter- 
miner inserted in the commission. If the commission 
simply staled that A, B. should be a justice of the peace 
for die county of Somerset^ he would not thereby have 
any such power. Here the justices for the city have an 
exclusive jurisdiction, for within their limits the county 
justices have no power, as justices, to interfere. The 
city of Bath is, therefore, w'ithtii the limits of a fran¬ 
chise, having a separate jurisdiction, and fulls within 
the proviso in the hi'st section of the 55 Geo. 3. c. 51. 
By the 13 Geo. 2. c. 18. 5 . 7., which is nearly copied 
verbatim in the 55 Geo. 3. c. 51. s. 2 - 1 ., where fran- 
chi^s have separate commissions, and arc not subject to 
the jurisdiction of the commissions of the peace for the 
county, they are to be allowed to collect rates in the 
nature of county rates; and in Wcnlherhead v. Drevaiy {a), 
it was held, that they might make u rate fur the town of 
Derby under this provision \^AbboU C. J. In the Derby 
charter the justices hotl a power of oyer and terminer 
as to felony.] Here the city of Bath has a separate 
commission, and is not within the Jurisdiction of the 
commission of the peace, using that expression in its 
strict sense. The 5S Geo. 3. c. 70. s. 0 . is also strongly 


(a) 11 JEait, ISO. 


in 
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in &vour of the defendant* and may be conudered in 
some respects os a legislative cx]x>sition of the 55 Geo, 3. 
c. 51. For it is enacted* that all the costs, charges, &c. 
attending prosecutions ibr felony* shall be raised by a 
separate rate in those places which are there described 
as being ** cities, towns corporate, and places which do 
not contribute to the payment of the county rate* and 
have no town rate or public stock." Now, comes 
exactly within this description according to the state¬ 
ment in the case. \_Abbotl C. J. That act only pro¬ 
vides for the expenses of the trial. The costs of main¬ 
tenance in gaol, and other incidental expenses, are still 
unprovided for. Batfley J. Wc must construe the 
55 Geo. 3. c. 51. as if the case had come on before the 
58 Geo. 3. c. 70. was passed. This latter act cannot be 
taken as a legislative exposition of the former. If it 
were so, it would not, in this case, for the reason 
pointed out by my Lord Chief Justice, give a remedy 
coextensive with the evil.] Here the justices for the 
county could issue no process within the limits of 
the city, Talbot v. Hubble, (a) As, therefore, ^le 
ordinary jurisdiction of justices of the peace was taken 
away from the county magistrates, this must be consi¬ 
dered as the cose of a franchise having a commission 
of its own, and not subject to the jurisdiction of the 
commission of the peace for the county. In that case 
it comes within the 24tli section of the 55 Geo. 3. c.51. 


1822. 

Tbs Ki«a 
Cuuuot. 


Abbott C. J. I am of opinion* that the city of Ba/A 
is liable to contribute to the county-rate, and that in 
this case, our judgement should be ibr the crown. The 
question dc^Hsnds on the construction to be put upon the 

(a) SAltr. 1154. 


55 If?. E. 
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18S8. 55 G, S. f. 51. s. by whidi a power i* given to the 

justices of the county, to tax every parub, township and 
other place, whether parochial or extra parochial, 
within the respective limits of their commissions. The 
first question, therc/bre, w'iiich arisen is whether the 
city of BatJi be within the limits of the jurisdiction of 
the justices of the count}' of Somerset. Now, it appears 
from the statement of the case, that they alone have the 
power of tiying felonies committed within the city. It 
is, therefore, clear, that Bath is within the limits of 
their jurisdiction. Then comes the proviso, which 
states, that the act shall not give any Jurisdiction to the 
justices of the county over any places situate within the 
limits of any liberties or franchises having a separate 
jurisdiction. Then is the city of Bath a franchise, 

** having a separate jurisdiction ?" I think that these 
words must mean, ** having a separate jurisdiction co¬ 
extensive with that possessed by the county justices.” 
Here it is clear, that the justices of Bath have no such 
jurisdiction: for their jurisdiction is by the charter of 
Elizabeth confined to such trespasses, oflences, defects 
and article^ whicli do or may belong to the office of a 
justice of the peace. It is clear from these words, that 
it does not extend to felony, and therefore, is not co¬ 
extensive with that of the county justices. Then, if so, 
the case docs not fall within that part of the proviso; 
but the proviso goes further, and speaks of places which 
before the act were ** subject to rates in the nature of 
county rates, or which were exempt from tlie rates of 
the county, either in the whole, or in part, under some 
grant, charter, or local act of parliament.” Now it is 
clear from the case, that the city of Bath^ previously to 
the 55 G. S. was not subject to any rate in the nature of 
a county rate, nor do I find it stated, that it was legally 
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exempted any grant, dwrter, or local act of parlia¬ 
ment. Upon the whole, therefor^ 1 am of oj^imi, 
that the city of Bath docs not fiill within the proviso. 

Nor does the 24tli section, os it seems to me, caxxj the 
case any further, for that clause only applies to such 
franchises as have commissions of the peace within 
themselves, and arc not subject to the jurisdiction of 
the commission of the peace for the counties in which 
they lie. Here, the city of Bath was, in my opinion, 
subject to that jurisdiction, and our judgment, therefore, 
must be for the crown. 

Baylev J. 1 am of the same opinion. The County 
rate is appropriated to certain specific purposes, and 
the object of the statute 55 G. S. c. 51. being to have a 
fair and equal rate, it seems to me, that all ought to 
contribute to it who derive a btmefit from it. Now, one 
of the purposes of the rate is to maintain felons in gaol, 
and, in this case, persons imprisoned for felonies commit¬ 
ted within the city of Batti, are maintained out of the 
county rate for Somci’setsttire, and according to justice, 
therefore, the city of Bath ought to contribute. The 
first question is, whether Bath be within the limits of 
the jurisdiction of the county magistrates. Now prima. 
facie their jurisdiction is co-extensive with the county, 
and if they arc excluded from uiy franchise to a limited 
extent, they still continue to have jurisdiction there, so 
far as they arc not expressly excluded. From the 
statement of the cose^ it is clear, that the county justices 
have a jurisdiction within the city of Bath, os for as the 
trial of felonies there committed. Then does Bath come 
within the proviso ? I think not. The separate ju¬ 
risdictions there mentioned, mean such as are co¬ 
extensive with all tho purposes for which the county 

Vmt. V 'W- 


18S2. 

TRsKne 

tlgaiiut 

ClABKB. 
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IfMlbKa 

Cuui. 


ihite is puysbl^ and ext«id to all the crimes over which 
the county magistrates have jurisdiction. But that is 
not the case here. There ought, therefore, to be judg¬ 
ment for die crown. 


Holroyd J. concurred, (a) 


Judgment for crown. 


(a) J3ir$t J. was in the Bail Coiul. 


Tuetda^f 
May 7Ui. 


Thtce peraow 
joined aa draw¬ 
er. aoce|itor, 
and first in- 
dofser, in mak¬ 
ing an accam- 
modatidn Iwll; 
and it was af¬ 
terwards issued 
for Talue to J-S. 
Ficriously to 
its being so is¬ 
sued, its date 
bad been alter¬ 
ed : Held, that 
the acceptor, 
having assented 
to the alteratimi 
when be was 
infmned of h, 
it was no an¬ 
swer to an ac¬ 
tion on the bill 
against hint, 
that the bili 
had been so 
altered without 
the consent of 
the drawer and 
first indorser, 
ami that a fresh 
stamp was not 
necia sa t y in con 
in point of law. 
pOMAWilOMa 


Dowkes against Richaroson and Others, As¬ 
signees of the Estate and Effects of Ebene- 
ZER Thoupsom, a Bankrupt. 

^HIS was a feigned issue directed by the Vice Chan¬ 
cellor, to try the question, whether Ehenezer 
Thompsany before and at the time of his bankruptcy, 
was indebted to the plaintiff upon a bill of exchange, 
bearing date the ICth of Marchy 1HI8, drawn by one 
Rains upon, and accepted by the bankrupt for 1000/., 
payable to Rains\ order, six months after date, and 
indorsed by him to the plaintiff At the trial before 
Mboit C. J. at the Ltmdtm adjourned sittings after 
Hilary term, 1820, a verdict was found for the plaintiff^ 
subject to the opinion of the Court on the following 
case: 

The bill of otcliangc appeared to Iwar date the lOtli 
Marchy 1818, and purported to be indorsed by one 
Jm^h LacMatiy ns well as by J. S. Ilainsy and the sig- 
Dm:nre8of Rat/u as drawer and indorser, of JS. Thimpsmi 
as acceptor, and of J, Lachlan as indorser of the bili, 

wquoM ef such sltmtion, the bill having beennlundbeforaitwas t 
An accommodation bill u not issued until it is in the of 

MM w tmt ft M a Munity svaihMs ia Isir. 


W/nre 
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were proved to be of the hend-writi^ pF those pMtijBi iUfti. 
respectively. Rains, Thompson, and LacUan had be£ti 
some time before tlie drawing of this bill, conOenied 
together in bill transactions ; Raint bdng generally the 
drawer. The bills to which they were parties, were 
cliiefly for the accommodation of Raitti-, btlt not solely; 

Ijachlan and Thompson had also some accOmmodatiou 
from them. As the bills became due. Rains was to 
draw and provide for them, for the bills accepted by 
Lachlan, he was to draw on Lachlan, and for the bills 
accepted by Thompson, he was to draw on Thompson. . 

When the bills became due, Rains provided for them 
redraw’ing. The bill in question, was drawn, accepted, 
and indorsed in the course Of these dealings. The body 
of the bill was w’ritten by one James Sims, who was 
employed to assist Rains in his cash transactions; Sims 
was not employed by Ijachlan or Thompson, It had 
been agreed between the parties, that they would not 
accept bills unless they came through Sims. The bills 
wore sometimes accepted in blank. After they Were 
filled up and accepted, they were sometimes hi nfae 
custody of Sims, and sometimes Sims handed them to 
Rains, and cither Rains or Sims, as the case might be, 
handed them to one Rechrr, a commissioned agent or 
broker, for the purpose of their being delivered out 
to the world, and Becher usually purchased goods 
willi them. The bill in question was filled up and 
dated by Sims, on the fith March, 1818, and was then 
accepted by Thompson, and indorsed by Rains and 
Lachlan. On the 9th March, Sims wrote and delivered 
to Thompson and Lachlan written statements, mentioning 
the particulars of the bill, and that it would foil due on 
the 9th September following. The bill at that time was 

Yy 2 dMail 
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d a ted Miank tbe 6di. Immadiately after the 9th March, 
Sim ddivered the bill to Rains, and the latter delivered it 
to BtAer, The bill was delivered on the 10th of AprU, 
a derk of Seeker's, to oneMcnveil, in payment for goods 
sold and delivered by him to Seeker. At that time it 
bore date, Marek the I6th. It was afterwards revived 
by tbe plaintiff from HasceU bonH fidc^ and for a valuable 
consideration. Lachlan never gave any authority for 
the alteration, which was not in the hand-writing of Sims. 
On the 13th April, a note was sent by Sims to Thompson, 
stating the periods when several bills received from him 
on the month of March would become due, and, among 
others, that the 1000/. in question would become due on 
the 19th of September. Rains and Becker left this 
country for America in the month of Ajtril, anti have 
not unce returned; and about two or three days after 
Rains left England, and before'the bill became due, 
Thompson called upon Hoxell, who then continued tbe 
holder of it, to answer some enquiries which had been 
mode respecting it. Horoeirtt clerk asked him if it would 
be«paid, and he said, that it would. The jury found 
the following facts specifically upon questions submitted 
to them by the Lord Chief Justice: That the date of 
the bill had been altered after it had bc^en drawn, ac¬ 
cepted, and indorsed by Rains, Thompson, and J^chlan .• 
that the altcraUon was witliout the consent or know¬ 
ledge of Lachlan that the alteration was without tbe 
previous assent of Thompson ; that Thompson being 
informed of the alteration, afterwards assented to it 
while the bill remained in HaxeWs bands. Hie case 
was now argued by 

Tended, for the plaintiff. The bill, before it was 
Sssned to HemAl, a bona fide holder, was not a valid 

seenrity; 


IfiftS, 
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■ecurily; and, therefore, any iteration befina that tiim 
does not avmd it. It is dear, that an accommodation- 
bill may be altered before it is ne^tiated. In Bowman 
V. Nichol (a), it must be taken from the statement, that 
the bill was given for value; and if so^ the alteration 
was made after it had been accepted and delivered to the 
drawer, and when it was therefore an available security. 
In CardweU v. Martin{b)t the respective bills were consi¬ 
dered to be issued as soon ns the exchange of the accept* 
ances had taken place. So, too, in Bathe v. Tcoflor 
the bill was accepted for a debt which the acceptor owed 
to the drawer, and was, therefore, a valid security. So, in 
Walton V. Hastings (d), the bill was accepted on account 
of a bona fide debt, due from the drawer, and Lord 
Etlenborougk expressly states, that it was an existing 
valid instrument before the alteration. Now, her^ as 
between Lachlan, Rains, and Thompson, this was a mere 
accommodation-bill. No action was maintainable upon 
it until it passed into the hands of Howell, and before 
that time the alteration had taken place. 

Campbell, contra. 1st, At common law no action ' 
could have been maintained by Downes against Thon^ 
son upon this bill. 2dly, If it was an accommodation-bill, 
it required a new stamp. Sdly, This was not an accom¬ 
modation-bill. 4thly, It was not altered until after k 
had been negotiated. As to the first point, no action 
could be maintained at common law by the plaintiff as 
indorsee, against the defendant, as acceptor of this bilL 
It was originally dated the 6th March, and was altered, 
without the consent of Rains, the first indorser, or of 

(b) SJBuf, ISO. 

(rf) 4 ass. 



(a) 5 T. M. 537. 
(C) 15 £011,418. 
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JLadUan, the second indorser. Now, in an action by 
Hcnona, it would have been necessary to state in the 
deeJaraUon, that Haitts, the payee of the bill, hod in¬ 
dorsed it. Maim and iMchlau indorsed the bill 
while it bore date the 6th March^ and, tlierefore, 
they never indorsed a bill bearing date tlie 16tli March .• 
and, consequently, the allegation in the declaration, 
that they indorsed a bill dated the 16th Marcht 
would not be supported. 2dly, But even if this were 
an acconimodation-bill, as between Ihuns, Thompson^ 
and ItochlaUf still, os it once existed as a {Ycrilxt 
instrument, according to the intention of all Uie 
parties, it became, by the alteration, a new bill, and 
required a fresh stamp. It is true, that, in Kcrsfiaxff v. 
Cox (a), it was held, that where a bill, by mistake, was 
originally made payable to the dciundant or his order, 
it might be altered without a fresli stump. But, here, 
there was no mistake: the instrument was perfect, 
according to the original intention of the jiarties. In 
Calvert v. lioberis (6) it was expressly lield, tliat an 
acCOmmodation-bill, payable to the drawer’s order, can¬ 
not be altered after acceptance and before it is actually 
negotiated, .^dly. This was not an accommodation-bill; 
it was a bill accepted by Thompson in the usual course 
of dealing betivccii the parties; and it is stated as a 
fact, that the bills were chiefly for the accommodation 
of Rainst but not solely; iMchlan and Thompson hud 
some accommodution from them. Then, if they de¬ 
rived any benefit from the bills, the quantity of benefit 
is immaterial; and it must lie taken, from the facts 
stated in the case, that this bill was accepted by Thomp~ 
son in return for some other bills which Lachlan had 


(a) 


(l>) a CVisyiw S43. 

accept eti; 
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accepted; and, if so, then this must be considered as 
the case of an exchange of atxeptances, and it &ll8 
within the principle of the case of CaMwell v. Mar~ 
thu {a) <lthly. At all events it had been negotiated be¬ 
fore it was altered. Thompson did not give his assent 
to the alteration till the bill was in the hands of Htmell, 
a bona fide holder for value. The legal effect, therefore, 
is the same as if Thompson hod then, with his own hand, 
altered the date from the 6th to the 16th; in which 
case the bill would unquestionably have been void. 


1822. 

Dowma 

agfumt 

RWXAMBaOM. 


Abbott C. J. 1 am of opinion that the plaintiff is 
entitled to recover. If we were to yield to the objection 
on the part of the defendant, we should open a door to 
great fraud. At common law it is dear that this w'ould 
be a valid instrument, as against the acceptor, having 
been altered by his consent; but the difficulty arises 
from the act of parliament, which reejuires that every 
bill of exchange shall have a stamp. The question 
then is, w'hether this alteration made it a new bill? 
Now, undoubtedly, when an accommodation bill has 
the names of the different parties written upon it, it is, 
in some sense of the word, a bill of exchange; but it is 
utterly unavailable as a security for money, until it is 
issued to some real holder for a valuable consideration. 
But it is said that this was not an accommodation bill. 
Now it appears there were three persons concerned to¬ 
gether, and acting different parts in these bill trans¬ 
actions; one of them drew, another indorsed, and a 
third accepted these accommodation bills; and it appears 
tliat Sims, a clerk, was principally entrusted with the 
possession of this paper for the benefit of all. Thi% 


(o) sJSisir.iga 

YX* 


therefore^ 
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Dowkcs 

againsl 
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ther^r<^ is nothing like the exchange of paper, in 
Cardmdl v. Martin, referred to in argument. It secma 
to me^ therefor^ on tlie facts of this cose, that this was 
an accommodation bill, in the strictest sense of the 
word, and that the original parties to it had no right 
o£ action inter se. This being the nature of the 
instrument, it folloa'S that till it was negotiated it 
was an unavailable instrument; and Uiat it first be¬ 


came a bill of exchange when it was issued to Howell 
for a valuable consideration. At that time, however, 
it had been altered, and on the 13tk of April it ap¬ 
pears, that, in a letter from Sim to Thompson, the latter 
was informed of such alteration having been made. 
Under these circumstances, and with this knowledge, 
Thompson is asked by HavoelCn clerk (the bill then being 
in Hofweirs hands) whether the bill would be paid; and 
Thompson then stated* that it would be paid, thereby 
assenting to the alteration that had been mode. 1 am, 
therefore, of opinion that, as against him, it is a valid 
instrument, and that he cannot now object to the alter¬ 
ation. For these reasons it seems to me that the plain- 
lifi* is entitled to the judgment of the Court. 


Baylev J. 1 am of the same opinion. The alter¬ 
ation of an instrument vacates il, but that must be 
taken with this qualification, that tlic alteration is w'ith- 
out the consent of the party to be bound. But here, 
Thompson has assent^ to the alteration, and, ther^bre, 
he cminot object to it on this ground, llien the 
question arises as to the provisions of the stamp-act. 
Now if an alteratitm be made bdore a bill b issued, 
a fresh stamp b not necessary. Then when is a bill 
issued? I am of opinion that it is issued os soon as tiiere is 
some peiw>n who can m^kc a valid upon it; 

but 
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but if it remains in the hands of the ori^nal drawer» 1888. 
even with names upon it, under such circumstances as ' ' " 

Downa 

that, he cannot have any legal claim upon those per- ^yviiut 

* RicHABMair* 

sons, the bill is not issued. Here it was clearly an 
accommodation bill drawn by Haim upon T%omj)son, 
and indorsed by LacKUm, and those parties could 
not have a valid claim upon it inter se. It was, I 
think, not issued until the 10th of April, when it was 
passed to Ha&ell: but at that time the alteration was 
made. This bill, therefore, was altered before it was 
issued, and no new stamp was necessary. But it is said, 
that, inasmuch as Thompson did not assent to the alter¬ 
ation until after the bill was in MowelTs hands, he is 
discharged. The fallacy is in considering the assent to 
the previous alteration as an alteration of the bill de 
novo at that time; but that is not so. The alteration 
had vacated his acceptance, and gave him a right to say, 

** my name is off' the billbut he may waive the benefit 
of such an objection, and I tliink he has done so, for I 
consider his assent as equivalent to a new acceptance- (a) 

I think, therefore, that the plaintiff* is entitled to 
judgment. 

Holuoyd J. 1 am of the same opinion. Independ¬ 
ently of the stamp-act, it is clear that the acceptor 
would be liable; for when he assented to the alteration, 
it is as if his acceptance had been originally made sub¬ 
sequently to that alteration ; for his assent operate as a 
parol acceptance of the bill. As to the other point, I 
am of opinion, that a fresh stamp was not necessary, 
because no one could have maintained an action upon 
the bill, until it came into the hands of HoweU, 

(a) If the bill had been made after the pasaing 1 & 2 £r.4. c. 7% *. 2. 
wbidi raqnins Um acceptance to be ia writing, could the pl aintW ham 
vecoveied? 
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Be^t J. 1 am of tlie same opinion. It seems to me, 
that if tiiis objection were to prevail, we should l>c en¬ 
couraging the fabrication of accommodation jiaficr; for 
wc should Iw allowing parties to nikc advantage ol 
alterations made by themselves. Here, at the time 
when the alteration was made, the bill was a jicrfi'ct bill 
in form, but it did not eonstiiiitc a valid contract Im.*- 
tween the parties. A bond is, in form, a [lerfcct instru¬ 
ment before delivery; but still an alteration made before 
delivery will not vitiate it. i>o again, in the case of an 
acceptance, we held, in Car v. Tri»/f that it may be can¬ 
celled l)cforc the bill is issued. Here the alteration w’as 
made before the bill was issued to and it was 

aitcrw'ards assented to by Thompsun t and 1 think he is 
bound bv iu 

•r 


Judgment for the plaintifll 


TwtuUxy, 
May 7tli. 


Bonner against Wilkinson, Executor of W. 
Wilkinson, deceased. 


In an orimnal 
writ the de> 
fendmnt was de¬ 
scribed as T. ii. 
of C- in the 
county of A’i 
upon B writ of 
error, brought 
to reverse the 
outlawry; the 
error assigned 
was, diat T. U. 
was not, before 
or at the time 
of the original 
writ, of or con- 


was a writ of error, brought to reverse the 
judgment of outlawry. In the original writ, the 
defendant was described “ Thomas Honner^ late of Caln 
lerioUf in the county of Norlhumberl-and." The errors 
assigned w'crc, that the defendant was described in the 
original writ by the name and addition of Thomas Bon¬ 
ner, of Callcrlon, in the county of Northumberlaml, yet 
that he was not, bclbro or at the time of issuing the 


verMt in C. afureiaM, and tliat there was not any town, hamlet, or place of the name of 
C in that county. I’leato this asugiinitmt of errors, that plaiiitifl' prosecuted hia writ 
with intent to declare upon a bond made by the defendant, by wliidi lie was described as 
S’* R. C. in the county of N .: Held, that tliis was an estopfwl. 

original 
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original writ, of or conversant in CaUerton afor^td, 1822. 
and that there was not any town, hamlet, or place of 
the name of CaUerton in that county; although there 
were three distinct townsliips, called Black CaUerton^ 

High CaUerton, and Little CaUerton, in that county; and 
that the said T. Bonner was, at the lime of issuing 
the writ, of or conversant in the township of High Cal- 
Icrton, and that he was not so described in the original 
writ ; and, therefore, there was no addition in the ori¬ 
ginal writ of the town, hamlet, or place, of which 21B, 

WHS of or conversant. To this assignment of errors, 
the plaintiiT pleaded, b}' way of estoppel, that he pro¬ 
secuted his writ with intent to declare thereon against 
Bonner upon a bond made by him, in the lifetime of 
the testator, on the 30th March, 1803, and by which 
the defendant was described as Thomas Bonner, of Cal- 
lerton, in the county of Korthnmbcrland. To this plea 
there was a demurrer. 

Littlcdalr, iu support of the demurrer. The statute 
1 Hen. 5. c. 5. retjuires, in every original writ on wjiich 
an exigent shall be awarded, that, to the names of the de¬ 
fendants, additions shall be made of their estate or degree, 
or trade, and of the towns or hamlets, or places, and the 
counties of which they were or are, or in which they 
arc or were conversant. And if, by process upon the 
original writ, in which the said additions be omitted, 
any outlawries be pronounced, that they be void. 

Now, in the original writ in this case, the defendant 
is not described as of any town or hamlet; for the 
Court cannot intend CaUerton to be a vill. Bowes 
V. Haaae^ (a) It may be the name of the house of the 


(«) 5 TmvM, 9?. 





684 


CASES IN EASTER TERM 


1BS2. defendant) but that will not satisfy the words of the 
■ statute; for the term *• place,” coupled with ** hamlet” 

and “ vill,” must mean something more than a mere 
WiuusMH. coiilendod, that by the bond 

he is cstop}ied from taking this objection. In ItalU^s 
Abr. 683. it is laid down, ** if a man lie bound in ob¬ 
ligation by name of J. S., of 2>., yet he may say that 
there arc two Z>.*s in the isamc county, scilicet, &c., for 
this stands with the deed, for he acknowledges the obli¬ 
gation, and more; and 14//en. 6. S. is cited. So, in 
Bro. Abr. tit. Es/opjwl, pi. 16. debt upon a bond against 
B., late of 2>., he said that he was never dwelling at D.i 
to this the plaintiff said, that to this he should not be 
received, for he is bound by the name of .7. Zf-, of D.s 
and the best opinion was, that the obligee is not estop¬ 
ped in this point, for nothing is effectual for this pur¬ 
pose but the name and the suriianie; :i.i Meti. 6. ID. 
And in folio 38. it is said there, that anno. 31. it 
was adjudged no estoppel. In /ii'o., E»>toj>pelt pL 17^*, 
it is laid down, that ** whtre a man says, in avoid¬ 
ance of outlawry, that he ia of absque hoc, 

that he was dwelling at />., he shall not be by this 
estopped to say no such vill us JD. in the same 
county; for the confession of a thing which is not ma¬ 
terial, shall not be estoppel; and ‘J2 Edio. 4. 38. is 
cited. And in pi. 1 56. this case is stated : Debt against 
JR. H.i of E., in the county of O., upon obligation, the 
defendant said that in the same county are two E.'s, 
Over E. and Nether and none without addition; and 
the other would have estopped hiiii by the obligation 
which shall be intended his deed, till it be disproved. 
And, by die best opinion, it is no cstopjx;!, for it stands 
with the obligation; for he says so much and more; but 
h^iball be estopped to say, no such vill, hamlet, orploc^ 

known 
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known in the same county; and 5 Edw. 4. 46. is dted. (a) 
So, in ]iL 104., in debt against«/. S., of />., the defend¬ 
ant said, that the day of the writ purchased he was 
dwelling at S., and not at />., judgment of the writ; and 
the plaintiff pleaded the obligation for estoppel, because 
he was bound in the sum by the name of Jl S,, of D. 
Per JPrissot, This is no plea; for he may say, not his 
deed, and, therefore, no estoppel; and so was the opi¬ 
nion of the Court; but it seems that the reason of Prissot 
is not material, for to every indenture which is pleaded 
for estoppel, the party may say, non est factum; yet it is 
a good estoppel prima Hicie; but it seems to me the 
reason is, inasmuch as it may stand with, &c. for it may 
be that he dwelt at 1>. at the time of making the obli¬ 
gation, and that he dwelt at I. on the day of the writ 
purchased ; and 37 Hvn. 0. ii. is cited. 


18S2. 

Bonkbb. 

agaitut 

WtuamoiK. 


Tindal, contra. The defendant below is estopped by 
his bond ; the statute requires that the addition shall be 
of the town, hamlet, or place, and the latter word must 
imply something inferior to a town or hamlet. It can¬ 
not be in the mouth of the defendant to say that his 
bond docs not contain his true description. And in 
Jeiikim, 16.S. -pL 12. this case is stated : A. is bound to 
B. in an obligation; A. is named of Dale, without an 
addition; B. sues A. upon this obligation ; A. shall not 
be received to plead that there is Otw Dale and Nether' 
Dale i for the obligation is otherwise, and he shall not 
be received to contradict his own deed, but. he 
shall be estopped by it: and this is said to have been 
decided by the Justices of both Benches; and 
2J!2icA. 3. is cited. And in Fitzherb., E^o^ipel, pi. 61. 
the same point is stated to have been decided by the 

(a) See JBro. tit. EMoppri, pi. 69, 17S. S14, 

Judges 
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1822. Judges of both Benches. This, thereforts appears to 

_ be a solemn decision, upon conference between the 

Bomns ' ^ 

"gi^ Judges of the two Courts, that this is a good estoppel; 

and JlastalFs Entries, tit. Debt in Cottris Mtne, jd. lfin.6. 
is to the same eflect. Besides, the Court cannot assume 
C^Uetion to be only a house, because the defendant 
miglit have pleaded it not to be a vill. 

Abbott C. J. It is certainly true that a party can* 
not, bv’ Ills own private instrument, defeat titc oliject of 
an act of parliament, but he may thereby waive a pro¬ 
vision intended for his own benefit. The place of 
abode serves to distinguish the individual to be out¬ 
lawed from other persons of the same name, and there¬ 
fore is an important part of his description. It a{>> 
})cars from the cases cited, that the court held, soon after 
the passing of the act, 1 Urn. 5. c. 5. that the execution 
of a bond, in which the party %vns describeil as of a 
given place, did not estop him from s.nying that he was 
not of that place. It seems, however, that, in the reign 
of Sick. S., on mature consideration, the judges of both 
courts, iiimn coiifercnce, overruled the judgments pre¬ 
viously given, and determined the better construction 
of the statute to be, that a party ^holdd not be allowed 
to say that he was not of the place of which he had 
describeil himstdf in the botul; and, in my experience, 

1 have always considered that as a settled rule of law. 

Wf 

I think, therefore, the plea to the assignment of* errors 
is a good estoppel, and consequently that the judgment 

of outlawry must stand. 

• 

IIoi.noYn J. (a) 1 think this outlawry ought to stand. 

It appears from the authorities cited in argument, that 

(a) J. wss abMiit. 


in 
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in the time of Mich. 3. the judges of both courts, upon 1822. 
conference, decided, contrary to former authorities, that 

Bowkse 

a party should be estopped from mying that he was not itgabat 

Wiuumov. 

of the place of which he had described himself to be 
by his own deed, and from that time it seems to me 
that the law has been considered as settled; fbr, other¬ 
wise, there would have been subscejuent cases on the 
subject. The object of the statute was, that it should 
appear by the description in the indictment or writ, 
what person of the particular name it was that was in¬ 
tended to be outlawed. Now, that object would be 
better answered by describing the person of a 
particular house, than as of a ville or hamlet, for it is 
less probable that there should be two persons of the 
same name in the smaller than in the larger place. 

Best J. concurred. 

Judgment of outlawiy affirmed. 


Hall against Doe on the Demise of Surtees 
and Another. 

^HIS was a writ of error, brought to reverse a judg- Wherepraniwa 
ment obtained in ejectment in the Court of Fleas in fee» with« 
at Durham, The declaration was on a demise by cMveyan«,*lf 

tlie prindpal 

were not paid on n given day. and in the mean time, that the mortgagor should continue 
in possession; u]wn special verdict, it was found Uiat the principal was not paid on the 
given day, but that the mortgagor continued in possession. Tliere was no finding by the 
jury either that interest had or liad not been paid by die mortgagor: Held, that upon this 
finding, it must be taken, that the occiipation was by the permission of tbo mortgagee, 
and, consequently, that although more than twenty years had elaiised since default in pay¬ 
ment of the money, still the inorigagee was not liarred by the statute of limitations : 
Held, alio, that an entry is not necessary to avoid a fine levied by the mortgagor. 

IV. Surtees, 
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1888 . W, SurteOf on the 8th 1817, of an undivided third 

' part of certain premises habendum from 7th 1817* 

rngntut lor seven years, &c. A s{)ecial verdict was found, stating; 

SuKTiutt. tlic follow'ing facts. On the Ist Mat/^ 1780, one Thomas 

Itaboum being seised of the tcncnients in <|UCKtion, in 
fee, inortgngt'tl them to .-ttUwrn Stwiees in fee, fur the 
sum of 800/. with till* ii'iual proviso A>r rcconveynnci', 
if Lahtntrn should pay ,7. »*. the 8(Ul/. with interest 
on the .Id Sovt'mht'r^ J T^O. and that iMltown .shotiid 
occupy the p]'eiiii.«i(.‘s until deliiult. A rle/aliic having 
been made, .7. 6'. thereby iK-canu* seised in fee by 
law of the premises, but never entered, and iMlMurn 
continued to occupy them until his death. .7. Surtevs^ 
on the SOth St’jifember j li'OO, died inti'stnte, and the 
right to the premises in question descended to ft’. Sur-‘ 
fees, his heir at law. 'Thomas Labourn died on the tiOtli 
tTtme, 1804, and the estate descended to .71 habuurn, his 
son and heir at law, who entereil and occupied part of 
the premises in question, until 1807 ; the residue being 
occupied by his mother till len- death, in i:"!;}. ,/. £.//. 

bag'tt, in Octuber IbOG, conveycil the {ireiniscs Ibr n 
valuable consideration to Michael IJall, the defendant 
below, and on the 8th Oclober, 180G, a fine was levied 
with proclamations in the Court of Pleas, in the county 
palatine of Durham, of the premises in quc»lion, to the 
use of Michael Hall. M. Hall, on the 1st August, J80T, 
entered and occupied one messuage part of the premises 
in question, into which Joseph Labotirn had entered 
upon the death of Thomas Ijihoiurn, and continued to 
occupy the same; and immediately after the death 
of ’Elizabeth Labmtm, in September, 18I.*J, Michael 
HaU entered into possession, and occupied the residue 
of the premises in question. fV, Surtees, on tlie ISth 
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Jb^y ISlSy donanded of Michael HaU the possesrion 
of the same, which he refused to dehrer up.' 

lAttledale, for the plaintifP in error. William Surteee is 
not entitled to recover, because ho has not brought his 
qectmcnt in time. His right of entry accrued on the Sd 
November, 17SD, when there'was default in the payment 
of the principal and interest. If the interest had been 
paid from time to time, then indeed the mortgagor could 
not be considered as holding adversely to the mortga^?e. 
Hatchet' V. Fiticaux. (a) But that fact is not found. In 
Sir Mot/lc FiticJCs case (6), it is laid down, that a lessee for 
years, holding over his term, becomes a tenant at suffer^ 
ance, and shall not pay rent; for it is the folly of the lessor 
to sufier the lessee to continue in the possession of his 
land after his term : and it is clear, in this case, that the 
money not having been paid at the appointed time, the 
mortgagor was tenant by sufierance; for he came in by 
a rightful title, though he held over wrongfully. Then, 
here there being no pa^’inent of interest, the mortgagor 
held by wrong, and consequently the plaintiiT oughf to 
have brought his action within 20 years. But, secondly, 
the plaintiff is barred by the fine, and he ought to have 
made an entry in order to avoid it. J. The fine 

can have no operation; the mortgagor had no freehold; 
for in order to constitute a title by disseisin, there must 
be a wrongful entry; whereas in this case, there has 
been at most only a wrongful continuance of the posses- 
non. Doe v. Perkim (c) and Smartle v. Williams (d) are 
authorities expressly upon that point.] 
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1829. 


Hsu 
egainst 
Dw dnn. 
Snancsa. 


(a) 1 Ld, Raymmiil, 740 (t) 3 1 e.iN. 1 45* 

(c) 3 M. <5; S, 271. (rfj I Sali: 245- 




Voi„ V. 


Tindalf 
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1822. 

Hai-l 
mgaiiut 
Dos dcnu 
'SlTKTXES. 


TUndal, contra. The special verdict only stat^ that 
the principal was not paid on 3d Xuvcmlur, 1730. It 
was the duty of the mortgagor to pay Imth principal 
and interest ; and the Court will presume, until the 
fact be ibuiui otherwise, that the mortgagor <ii(l his duty. 
And then this is the case of a niortgugor in |Kis»;ession, 
paying interest to the mortgagee. 

Abuoti' C. J. Upon this hnding, 1 am of opinion 
that tliis must be considered as an occupation by the 
permission of the mortgngt.'e; and il' so, there was no 
adverse possession, and the statute of limitations ilocs 
■not apply. The payment td intere."t would have been 
conclusive evidence of a continuing tenanev. That 
fact is not found by the jury: but that is not the 
only ground upon which the Court can proceed. If 
there were any circumstiuices from which the jury 
might have presumed that the premises were not occu¬ 
pied by the permission of the mortgagee, they ought to 
have found that iact. Here, however, is nothing tf> 
jiAtif}' us ill presuniiiig that this occupation was not by 
the permission of the mortgagee. The judgment, 
therefore, must be fur the plaintill'. 

Bayley J. J am of the same opinion. 'I'he argu¬ 
ment proceeds on the ground, that the mortgagor was 
in possession by wrong; but us the special verdict docs 
not find a wrongful pussessinii, we ought not to pre¬ 
sume it. The statute of liinilatiuns cannot attach, un¬ 
less it is shewn that the mortgagor held in op}K)sitioii 
to the will of the mortgagee. It is clear the fine can¬ 
not operate to displace or divest the right of the mort¬ 
gagee. 
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gBgee, end does not ther^ore require en eitry to avoid 
it. 


Holroyo and Best Jb. concurred. 

Judgment affirmed* 

(a) See Coole on the £010 tfMortgaget p. 348. 


1822. 


TTAtj. 

stjaMii 
Dos Am. 


The Kino against The Steward and Stiitori of 
the Manor of Havering Atte Bower. 

^IIITTY had obtained a rule nisi for a mandamus to 
the steward and suitors of the court of the lordship 
or manor of Mavering Atlc Bars3a\ in the county of 
EsseXf to receive and admit the plaint of Wm. Wood 
against George Butchcj^ and to issue process from the 
said court thereon, and to proceed to hear and determine 
tlie same, pursuant to the charter of 2 Jhc. 1. The affi¬ 
davits set out the charter by which the king granted that 
the steward and suitors, for the time being, of tlic court 
belonging to the manor (which was of xincient demegne) 
should have power and authority to hear and deter¬ 
mine, by plaints to be levied and prosecuted in the said 
court, pleas, debts, accounts, covenants, trespasses, as 
well by force and arms committed as otherwise, deten¬ 
tion of chattels, and all other contracts whatsoever, 
witliiu the lordship or manor aforesaid made, done, or 
arising, although the same debts, &c. do amount to or 
exceed 40s, The charter had been acted upon, and the 
court regularly held every three weeks. But by the 
records it appeared, that the last plaint lor a debt or 
contract had been heard and determined in 17761 the 
but instance of a suit in replevin was in 1790, and in 

Z « f cjasHfitffili 


Bycharter tbs 
king granted 
that tlieiteward 
end Buitora of m 
manor ahould 
have pon-er to 
hold a court for 
the determin- 
atiim of civil 
suits, and there 
had been a non- 
user of the 
court for fifty 
yean (except 
for the purpose 
of levying fines 
and sufibting 
recoveries). 
Held, that this 
Court being fmr 
the public be¬ 
nefit, the words 
of permiauon in 
the charter were 
ifiiligataiy; and 
that the right 
of determining 
suits was not 
lost by the xum- 
user. 
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ejectment, in 1803; but fines imd recoveries, relating to 
lands within the manor, had been constantly levied, 
suffered, and perfected up to the present time. 'Jlie 
application on the part of fVootl was made in Januurtf 
when he, having appeared before a court duly held 
before the steward and suitors, on that day demanded 
to levy a plaint against But chert both being tenants 
within the manor, for the recovery of a debt of 1/. 17s., 
arising within the manor. 

Gaselcc shewed cause, and stated, that the steward 
and suitors had no objection to the rule l>ciiig made 
absolute, in case this Court were of opinion that the non¬ 
user for fitly years had not depriveil them of the jK»wer 
of holdimg any such court fur the recovery of debts. 
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1822. 


Hw King 

ttgattiU 


Chittyt contra, was stopjrcd by the Court. 

Per Curiam, This being a court established for the 
public benefit, the words of permission used in the 
charter are obligatory; and tiie right of deterniining 
suits like the pri>sent cannot lie lust by tlie nun-user 
stated in this affidavit. And they referred to Bex v. 
Mayor and Jurats Hastings, determined in last Hi¬ 
lary term. 

Rule absolute, (a) 

(a) Bex V. The Mayor anIJurais ef Hastings. Tiie diarter of iiO Tor.e. 
gimnted that the mmyor and junu of weiy one of thv cinc|iMr poru or 
ancSent towns might have and hold, and have |iowcr lo have and hold, in 
eadi dnque pmt or ancient town, a court of record for determining suits 
concerning dl manner of debts, accounts, covenants, ctmtrocts, &c. ariung 
within their reajiective limits. A rule nisi having been obtained for n 
mandamus to the defendants to hold a court of record for those purposes, 
the Coiut of King’s Bench, olthoi^ it appeared by the aSUavits that no 
such court had been held in Uiutings since liyo, mode the rule aiwolutc. 
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1882. 


The King against The Inhabitants of St. 
Austeli.. 


WtAnadt^i 

8ti|. 


’JTHOMAS CARLYONf Esq., appealed against the Whonaie 
following assessment for the relief of the poor of 
the parish of Si. Austell, in the county of CormoaU. 

Rates on tin and copper dues, and water<K:ourses, 

T. C, Esq., for Crinnis copper dues. ^ 

icifch for tiiiE 

j€. s. dm tin ore, &CW, 

' ud the Sams 

Annual return, - - 4080 0 O to take and con- 

Amount taken at two-fifths, - 1632 0 0 ^aw,mb- 

Asscssment at 3s. in the pound, 244 16 0 i^^th^n^' 

contained, and 
to make mch 

The sessions amended the rate by striking out this 
assessment, and stated the following case. Mr. Carlwm, tiiould think 

, , neceswry s 

at the time of making the rate, was not an inhabitant jricl^g and 

paying to ^^"<1 

of St. AuslcU, nor the occupier of any land, house, or one full ei^ith 

other property therein, unless he was deemed to be such 

occupier in respect of tlie said dues: as to which 

the facts were, that he being seised in fee of all 

the lands within which a certain mine was situate, otheraire nude 

^ inercliantable» 

by indenture made I2di January, 1811, between and fit to be 
*' smelted. And 

him and one Joshua Itavoe, m consideration of the the indenture 

payment therein reserved, and of die covenants, &c. power either 

therein contained, did give and grant unto the said ore,'«r&^**^ 

Joshua Raaoc, his partnci's, fellow-adventurers, &c. full 

and free liberty,-licence, power and authority, to dig, 

the owner bad 
rcceired it in 

money: Held, that for this, his one-dgfath diare, he was liable to be rated as an 
of land, the reservation operating as an exception out of the demise, and not being of the 
nature of a rent. 


Zz 3 


work. 
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18 » 3 . 


Tbe Kixc 

against 
Hie Inhabit- 

St. Ausuu. 
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work| mine and search, for tin, tin ore, copper, copper 
ore, and all other metals and minerals whatsoi'ver, in 
and throughout all that part of his lands commonly called 
CrinuiSf situate, lying and being in the parish of Sf. jins- 
tcUf thereinafter liniitetl and described, and the same to 
take, carry away, convert and dispose of to their own use, 
at their pleasure, subject to the reservation therein con> 
taiued: and within the limits of the set thereby granted, 
to make such adits, shafts, &c. and to erect such sheds, 
&c. as they should from time to time think necessary: 
habendum for the term of iil years: yielding "and 
paying, la 3 'ing out ami 4^'Iiveriiig upon the grass, unto 
and for the use of the said T/iomas Carhjon^ his heirs or 
assigns, one full eighth part or share, or dish, of all tin, 
tin ore, copper, copper ore, lead, lead ore, and other 
metals and minerals which should or might, hy virtue 
ofthe said indenture, be founil and gotten, raised and 
brought to grass within the limits of the set thercb}’ 
granted, during tiie said term; the same having been 
first w’ell and sufticiently spalled, picked, washed, 
stamped or crossed, or otherwise, according to the 
several natures thereof, made inerehantabic and fit to he 
smeltctl and fairly divided, and laid out upon the grass 
at their costs and charges. The indenture coiitahietl 
further covenants, that thej' would, during the term, 
pay or deliver unto the said 'Fhomas C^rlyon, his heirs 
or assigns, or his toller or agent for the time being, the 
full and just one-eighth part, share, or dish therein re¬ 
served ; or pay the same in inone\’, at the election of the 
said Fhvmas i'arltjon^ his heirs or assigns, at such liest 
price as the same could from time to time be sold for, 
within two luonths at Cpthcbt, idler such tin, co|>pcr, or 
other metals and minerals should be returned and sdkl 
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as aforesaid; and would give six days* notice in writing 
to him, or his agent or toller, of the time of every 
weighing or division of the tin, tin ore, &c. to be raised 
and gotten by virtue of these presents: and also, that 
they would pay all, and all manner of rates, taxes, and 
assessments whatsoever, which should at any time there¬ 
after, during the term thereby granted, be taxed, 
charged, assessed, or imposed upon the tin, &c.; and 
the money which should arise from the sale thereof^ 
or the dues thereby reserved, or upon Thomas Cav’- 
lym, his heirs or assigns, for or in respect thereof 
and indemnify him from the some; and would effectually 
work tlie premises in the most proper and effectual 
manner, with as ufficient number of labouring miners, 
unless prevented by water or other inevitable impedi¬ 
ment. By virtue of this grant or set, the mine had 
been worked ever since the date thereof^ by Joshua 
Rofioe, and certain ]icrsons or adventurers claiming 
under him, at their own sole risk and expense, by 
their own labourers, and under the entire direction 
and superintendance of their own agents, and without 
any expense, risk, or intericrence whatsoever, of or 
by, or on the part of Thomas Carlyon. Various shafts, 
levels, aud other works necessary to search for an^ 
obtain ore had been dug and made, and counting 
houses and other houses built by the adventurers at a 
great expense, under and by virtue of the said grant 
or set widiin the limits thereof; and the mine, and 
all the erections thereon, and shafts, levels, and other 
workings witliin the same, had always, since the working 
of tlic said grant or set, been, and still are, in the sole 
occupation and possession of the adventurers. The mine 

Z z 4 is 
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1829. 

liMKfXa 

Tbc Inhabit- 
■Bti of 
Sb. At'STCLu' 


i< now a declining mine; but considerable quantities of 
copper ores had from time to time been raised from it: 
the whole of which, after undergoing several processes of 
breaking, washing, sifting and stamping, at on expense 
varying according to the quality of the ores, from Ir. to 
6s. and 7s. in the pound, and, os to the poorest ores, 
even to 15s. in the pound upon their market prices 
when cleansed for the purpose of s^arating them from 
earth and other substances, and thereby rendering them 
fit to be calcined and smelted, but by w’hich process, the 
original and native quality of the ores themselves is not 
altered, had from time to time, bdbre the same were 
calcined or smelted, been sold or disposed of by the 
adventurers, sometimes by public, and sometimes by 
private sole, as and when they thought fit, without any 
controul or interference by, or on the part of the said 
Thomas Carlyon. No part of the ores raised had ever 
been rcndcreil to Carh/on in kind; but in lieu thereof, 
one-eighth part of the inoiieV} from time to time arising 
from Uie sales of the ores, iiud been hitherto paid to 
him Jn pursuance of the said indenture. He had Ixfii, 
from time to time, rated and assessed towards the relief 
of the poor of the parish of S/, Austell^ in res|M!ct of 
sucli one-eighth {uirt of the mone}' so arising as aforesaid, 
and had paid the several assessments up to the making 
of the rate appealed against. 

Jly/de, in support of the order of sessions. In the 
Lead Compant/ v. Richardson (a), it was first deter* 
mined that mines arc not rateable generally, partly 

(«) ZBmr. 1341. 


upon 
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upon Uie ground, that coal mines alone having been 
mentioned in the statute, the rule expressio luimg 
est exclusio alterius applies and partly because of the 
risk attending the working of them. In BmUs v. 
Gells (a), the person rated was the l^see of the lot and 
cope; and he was rated on the ground, that he was the 
occupier of property to which the risk attending mining 
concerns did not apply. Hiere, too, the persons 
working were acting under a general custom within the 
district, and not under a specific contract, as here. Rex 
V. Baptist MiU Company (6) was also similar, in both 
these respects, to Raxh v. Gells. Here, however, the 
owner is for the first time sought to be rated; unless, 
indeed, that question can be siud to have arisen in Rex 
V. Agnes (e): where, however, the point was not 
argued. But the cases of Rex v. 7^e Bishop of Ro¬ 
chester (d) and Rex v. The Earl of Pomfret \e) are in 
point. Those were both cases of owners letting out 
their property upon a written contract, and the judgment 
of the Court was against the rate. The owner of a mine 
under circumstances like the present^ may run a con¬ 
siderable risk; for he may be obliged to incur great 
expense in opening the mine before he lets it to the 
adventurer, and afi:cr having received the rent in or^ 
may be at great expense in making the mineral mer¬ 
chantable. Here, by the instrument in question, the 
right of possession in the mine passed to the adventurer, 
and the landlord, if he entmred upon it, would be guilty 
of trespass; unless, as in Doe denu Hanley v. Wood (y), 
he came upon the land for the purpose of re-entry, pur- 


1822. 

HwKivo 

Hie Inbelnt. 

■ntsoC 

Sx-Aunni- 


(a) CowpeTf 4S1. 
(e) 3 7. JR. 48a 
(e) SU.^cS. 139. 


(6) 1 M. ^ 3.612. 
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suant to a ptm-er reserved. This is in fart n reservation 
ol* rent, and a rent is not rateable. There is an idler* 
native in receiving tlie rent either in ore or in money, 
and the lord has clccteil to take it in money. In Itcx 
V. jEarl of Pomfretn it was held, that the defendant was 
not rateable under similar circumstances. It may be 
said that the Court there w*ent upon the ground, that 
the lead reserved had gone through the process of 
smelting. Here, however, the ore is to Lie made mer¬ 
chantable; and it cannot surely depend on the quantum 
of manufacture to which it is subjected, whether it lie 
rateable or not. This, therefore, although a reser¬ 
vation of part of the thing demised, does not o{ieratc as 
an exception, but as a render; and cunsecjucntly the 
order of sessions was right. 

Abbott C. J. I am of opinion that, in this case, 
Mr. Carlifon is liable to lie rated for the dues in ques¬ 
tion. 1 am unable to distinguish this case from Hauls 
V. Gells Olid Hex v. 77/t* Uaptiil Mill Cotnpany; and 1 
think, therefore, that we ought to decide conformably to 
those authorities. Notwithstanding all that has been 
urged upon this subject, I cannot distinguish between 
the cases where a party takes an interest under a spe- 
dftc contract, as in this case, and where the adventurers 
work under a custom previously existing throughout a 
districL The case is distinguishable from the case of 
King v. 2'hc Earl ofPoinfrct in two respects; first* 
because there was an absolute demise in that cose of oil 
the mines, under which the possession, both of that part 
which was worked and that which was not worked, 
passed to the lessees: but here there is an express re¬ 
servation of port. In the second place, the share re¬ 
served 
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served to the lord, in The King v. Thxrl ofPon^et, was 
of smelted lead; but here the reservation is of part of 
the native mineral. On these groundi^ it seems to me 
that we ought to decide in favour of the rale; and 1 do 
that with the less reluctance, because it is still open to 
the party to institute an action against the person who 
may levy fur the rate, and so to bring the question be¬ 
fore a higher tribunal. 


18S3. 
Tlw Knra 

Tlw InbfbiV 
■at* of 
Sv.Avnsu- 


Bayley J. We ought to lay out of the question the 
circumstance of this being a failing mine. For it is 
a beneficial and useful property to the person on whom 
this rate has been made; and it was held in Rex v. 
Parrott (a) that a coal-mine, whether profitable or not, 
is still rateoblc. This falls within the principles laid 
down in Rowls v. Gellst Rex v. St. Agnes, and Rex v. 
The liaptist Mill Company, and is distinguishable from 
Rex V. The Bishoj) of Rochester and Rex v. The Earl 
Pomfret. Here, the person rated is in fact an occupier 
of land, and derives a profit in respect of that occupa¬ 
tion ; and that, according to the doctrine laid down in 
the first set of cases to which I have referred, makes him 
rateable; and he has not dispossessed himself of the 
possession of the land, as was done in the two latter 
cases. In Rcfais v. Gelis it was first decided, that a 
party w'os rateable for lot and cope. It is said, indeed, 
that the party rated there was a lessee. That distinc¬ 
tion makes no difference; for, if the lot and cope had 
not been rateable in the hands of the original proprietor, 
it would not have been so in the hands of his lessee. 
The true ground of that decision was, tliat the party 


(<i) 5 T- n. 595. 


was 
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was there considered os an occupier of the land. Mex 
V. St. Agnes proceeded on the same ground; and in Hex 
V. The Baptist Mill Company^ (at the time of which 
decision this Court were jx^culiarly familiar with the 
words of the act of parliament,} it was determined, that 
the lessees under the lord of the manor of his lot and 
free share of calamine were liable to be rated as occu¬ 
piers of land; and the decision went on the ground, 
that the lord of the manor would, but for the lease, 
have been rateable for it also; for the Court considered 
him as occupying the land by the hands of the adven¬ 
turers. The latter were to work the mine, and he was 
to receive part of the ore gotten, and the Court con¬ 
sidered him ns joint occupier with them. In Hex v. The 
Bishop of HochesteVt the mine was let; and, whether it was 
worked or not, still the bishop was coinpletely out of pos¬ 
session of it, and the adventurers worked for their own 
exclusive profit. There, the rent roervetl was u money- 
rent, and the relation bctwwn the parties to the contract 
was that of landloril and tenant: and all that the Bishop 
of Jtorhvstn- had was the reversion of the land. That, 
also, was the main ground of the decision in Hex v. 
TJie Karl of Pomfret. Hut, in this case, tin* atlveiiturers 
have not the sole and exclusive occupation of the mine; 
they have only the sole and exclusive privilegt* of work¬ 
ing it. This is not a conveyanci! of .any interest in the 
mine till is actiuilly worked. It is only a privilege to dig 
for ore, and then only on the terms of leaving a certain 
)>ortion of that ore in a fit state lor the landlord. It 
seems to me, therefore, that, according to the authoritic's 
to which I have referred, Mr. ('arlyon must, in this case, 
be considered as the occupier of land; and, therefore, 
that he is liable to the present rate. 


Holroyd 
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Holroyd J. In the view I have taken of this case, 
I entirely agree with the rest of the Court. The case of 
limels V. GellSi although it was clonbted by Lord Kenyon 
in Ilex V. Parrot, seems to me to have been well decided. 
It was confirmed by Hex v. The Baptist Mill Company, 
from which I cannot distinguish tliis case. The case of 
Bxx V. 'The l*]arl of Pomfret is distinguishable on the 
grounds already stated. 

Best J. If it were true that we must either overrule 
Rtw V. The Baptist Mill Comjmiy, and the cases con¬ 
firming that decision, or the case of Rex v. The Earl of 
Pomfret, 1 should be inclined to support the former. 
But ic is not necessary, inasmuch as there is a material 
distinction between them. Here, it seems to me to be 
clear, that Mr. Carlyon is an occupier of land. For 
the mine is not in the exclusive occupation of the 
adventurers; and whatever, by tlie indenture, is not 
granted out of Mr. Carlyon, remains in him. All that 
the adventurers take under it is xi licence to enter and 
dig, and take xiway the minerals. But when they ISave 
so done, and the minerals are brought to grass, a 
division of the ore between them and the landlord takes 
place. This, then, is the same as if^ instead of working 
for w'agcs, they worked on condition of being paid by a 
certain share of the prixluce. In this case, therefore, 
the rate must be supported. 

Order of Sessions quashed. 

Gurney and Adam were to have argued on the other 
side. 
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Wednndajf, 
liaif Sth. 

A motion for 
wriirity for 

costs on liic 

ground of the 
plaintifT» resi> 
dcnce abroad, 
cannot lie made 
if the defend¬ 
ant has taken 
any step in the 
cause subse¬ 
quently to his 
doming ac¬ 
quainted witli 
the fart oS 
plaintifl"s iwing 
resident abroad, 
and therefore 
the affidavit in 
support of the 
motion, if made 
after plea, 
must espressly 
state that de¬ 
fendant was not 
acquainted with 
it when he 
pleaded. 


Duncan against Stint. 


Q^AMPBELL had obtained a rule nisi, in this case, 
for staying proceedings till security for costs was 
given. It appeared that the plaintiff went abroad in 
March, 1S21, and that this action was commenced in 
November following, against the defendant, as acceptor 
of a bill of eKchange. The defendant pleaded issuably 
on the 1 (itli April last; and, on the 30tli April, applica¬ 
tion for security fur costs was made to the plaintiff’s 
attornev, and refused. It was nut sworn in the uffida- 
vits for the rule that the defendant ilid nut, at the time 
of the action brought, or when the plea was jiut in, 
know of the plaintifl‘’s being abroad. 


Comi/H shewed cause, and contended that the affida¬ 
vits were not suflicient; and he referrcil to J}u BcUvix v. 
Lo^d Wulcrpurl:, in Easier term, 1S2I, where all the 
cases on this subject were reviewed by the Court, and 
the rule laid down, that a party is Ixnind to apply fur 
security for costs as early as possible: and that, if he 
does so after plea, he must state in his itfliduvit, that at 
the time he pleaded he was not aware of the plaintiff’s 
absence from this countrv. 

Campbell, contra. The general rule hitherto has been, 
that a party may apply at any time In^forc issue joined. 
In lyn Brtloix v. H'atcrjuirk the plaintiff was abroad, 
and had been so fur twenty years before the action was 
brought; and that fact must liuvc been known to the 

defendant. 



IV THE Third Year of GEOEGE IV. 


70S 


defendant. Here, it does not appear that the 
knew.any thing about it. 

Per Curiam. The rule was laid dowx^ as stated in 
Du JBelloix v. Lord Waterjiark, that when a cause is 
pending, a party, if he means to apply for security for 
costs, must take no step afler he knows that the plain¬ 
tiff is out of England i for a defendant ought not to wait 
until expense has been necessarily incurred, which must 
frequently be the case, particularly in actions of trespass 
and replevin. Under the present circumstances, how¬ 
ever, we will give leave to the dc&ndant to file, if he 
can, a supplementaiy affidavit, stating that, at the time 
ho pleaded, ho was not acquainted with the plaintiff’s 
absence from this country. If that affidavit is not filed, 
the rule must be discharged. 

Rule accordingly. 


Grottick asaimt Bailey. 


J^EADER had obtained a rule for setting aside the 
proceedings on the bail-bond, in this causes on 
payment of costs, bail above having been justified. The 
affidavit of the defendant, in support of the rule, only 
stated, that he had a good defence to the action. 


La^cs, on shewing cause, objected, that this affidavit 
was insufficient, in not having stated Uiat the defendant 
had a good defence on the merits. 

Xhe Court were of this opinion; but the rule was 
afterwards made absolute, upon terms. 


1822. 

Dim CAW 
agoimi 
fonx. 


VredHetday, 
i£ay Sth. 

On motion for 
setting aside 
proceedings on 
the bail-^nd. 
bail uboye 
having justified 
the affidavit, 
must state tint 
the defendant 
has a good de¬ 
fence ujHta the 
merits^ 


Rule absolute. 
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Wlicrc loil arc 
ivjei'U'J on ac¬ 
count of tiitf in¬ 
sufficiency of 
one. the bail- 
piece bccoDiiai a 
nullity, and, 
tlicrdure, the 
notice should 
I'C for puttinj' 
in and justify¬ 
ing tiail, and 
nut of adding 
baih 


. J K this ca.«c the bail appeared on a ibrmcr day, and 
were rejected, on account of the insufficiency of one. 
A fresh notice was then given, tliat John HatUlm would 
be added to the bail already put in for the defendant; 
and that he, together with J. IV. Snellf one of the bail 
already put in, and wlio was one ^)f the bail who had 
before oflercd to justify with the one who had been re¬ 
jected, would justify on JVrdncsdtii/ the Mli of Maj/. 


lieadn’ objected, that the notice was not sufficient; be¬ 
cause the former bail Jiaving been rejected, the bail- 
piece was a nullity. A new bail-piece was tliercforc 
required: and tl>c defeiidants were bound to give notice 
of jmtting in and justifying bail, and not of adding bail. 

F. Polloch, contra, eoniendcd, that this was not a 
nullity, because they were gcKul for the purpose of ren¬ 
der ; and, thcrefuro, there was something to add to. 

Holroyd j., after liaving taken time to consider, 
.said, that he had consulted t):e other Judges of the 
Court, and that they were of opinion the bail-piece was 
a nullity; and, consequently, that the notice was in¬ 
sufficient. 
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Spence and Another against Jones, Esq. 

J^EBT, brought by the plaintiffs in Easier term last, 
against the defendant, the marshal of the Marshal- 
sea^ for the escape of one White, committed to the cus¬ 
tody of the defendant in execution. Plea, general issue. 
At the trial, before Abbott C. J. at the Middlesex sittings 
after Michaelmas term, a verdict was found for the 
plaintifis, subject to the opinion of the Court on the fol¬ 
lowing case: 

In 7r/n%term, 1820, was duly committed to 

the custody of the defendant in execution. On the 
15th May, 1821, a commission of bankrupt was issued 
against WJiite, under whicli he was declared a bankrupt^ 
and the usual advertisement was inserted in the London 
Gazette, requiring him to surrender himself to the com¬ 
missioners on the 2d and 9th days of June, and on the 
7th oi July then next, at twelve o’clock at noon on each 
of those da}'8, at the Guildhall, London, and make a 
full discovery and disclosure of his ^tate and effects; 
and at the last sitting the bankrupt was required to 
finish his examination. On the 8th June the commis¬ 
sioners issued a warrant to the defendant, as sudi 
marshal. White then being in his custody, requiring 
him to bring the bankrupt before them on the following 
day, the 9th Jane, fti order to be examined touching 
the discoveiy of his estate and effects, according to the 
direction of the several acts of parliammit in that case 
made and provided. In compliance with this war¬ 
rant the d^admt, on the 9th day of June, brought 
Vox. V. S A While 
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adjournment 
tbereoC 



t06 


• 1822 . 


SnKcc 

apitMti 

JoftK*. 


CASES IN EASTER TERM 

tVhite before the commissioner!: at Guildhall^ and whilst 
he was there, and before his return into the rules of the 
King's Bench prison, this action was commenced, by 
filing the bill against the defendant. White did not 
pass his last examination on that day; but, after attend¬ 
ing the commissioners, he was carried back to the 
King's Bench prison by the defendant, and has con¬ 
tinued in such custody from that time hitherto, except 
that he was carried before the commissioners under 
similar warrants, on the 7th of •/»/!/, and at various 
otlier times between that and the 1st of Sejttnttbtry when 
he passed his last examination. 


Parke, for the plaintifl'. The commissioners had no 
authority to bring the bankrupt l)efure them on the !)th of 
tJimr, which was the day appointeti for the second meeting; 
and, consequently, the fact of his being out of the rules 
on that day constitutes an esenjie, and the defendant is 
liable in this action. The question depends entirely on 
the statute 49 G. .3. e. 121. ». 13., which, after reciting 
that inconveniencies had arisen from the necessity, which 
then existed, of the attendance of commissioners of 
bankrupts in prison, to take the examinations of bank¬ 
rupts charged in execution, enacts ** That every bank¬ 
rupt, being in custody at the lime of his last examination, 
although charged In execution, shall be brought bclbre 
the commissioners to be examined by them in the same 
manner as was then practised with resjiect to bankrupts 
in custody on mesne process.” It is clear, that, by tlic 
very words of the statute, the power of the commis¬ 
sioners is confinfxl to the case of bankrupts in custcxly 
at the time of the last examination; and the word ** last” 
cannot be rgected. By statute 5 G. 2. e.SO. the com- 

miiiioaers 
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miflsionera were obliged to go to the prison and examine 
a bankrupt charged in execution. And the l^pslature 
evidently intended by the statute 49 0. 3. c. 121., th ut 
until the lost examination the creditor should hare (he 
benefit of the bankrupt being kept in close custody. 


W 


1882. 



Campbell^ contr^ The commissioners were antho- 
rised to bring up the bankrupt at the second meetin|p 
The word ** last” may be r^ected, if necessary; and it 
appears clearly, from the entire clause, considered with 
reference to the 5 G, 2. c. 30., to have been the intention 
of the legislature that the bankrupt charged in execution 
should be brought before the commissioners at any time 
for the purpose of examination. By Uie 5 G. 2. c.S0. r. 1. 
the bankrupt is required to submit himself to be examined 
from time to time by the commissioners, and, upon such 
his examination, fully and truly to disclose all his e^cts 
and estates. The term ** examination,” therefore, means 
an examination from time to time. Then, by s. 2., the 
commissioners arc, within the forty>two days, to appoint 
three several meetings for tlic purposes aforesaid, the lost 
to be on tlie forty-second day. Then, by s. 6., in case a 
bankrupt is in execution, the commissioners are to at» 
tend him from time to time, and take hb discovery as in 
other cases, and the assignees arc required to appoint 
persons to attend the bankrupt from time to time, and 
to produce his books, in order to prepare his last dis¬ 
covery and examination. The words ** last examin¬ 
ation” occur here for the first time, and evidently mean 
the same thing as discovery. He was then stopped by 
the Court. 


Abbott C. J. llie question in this case depends en- 
tirriy on the construction of the 49 G. 3. c. 121. s. 13. 

5* A « 
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Hiat section redtc^ that great inconvenicncics had 
arisen from the necessity which then existed of the 
attendance of commissioners of bankrupt in prison to 
take the examination of bankrupts charged in execu¬ 
tion ; and then it enacts, ** That every bankrupt, being 
in custody at the time of his last examination, although 
charged in execution, shall be brought before the com¬ 
missioners, to be examined by them, in the same manner 
as is now practised with respect to bankrupts in custody 
on mesne process.'* Now*, this is a remedial law, and 
ought to be so construed as to extend to the whole 
mischief intended to be remedied. If we were to hold 
the words last examination to mean only the last day or 
time of examination, a great proportion of the mischief 
recited in the statute w’ould not be remedied. For, it 
is obvious that the examination of the bankrupt must 
frequently continue for several days, and it may be im¬ 
possible, in many instances, for the commissioners to 
know before-hand what mav be the last dav of exa- 

m 

mination. Supposing the bankrupt not to be in cus¬ 
tody, it is clear the commissioners might bring him be¬ 
fore them as often as they thought necessary for the 
purposes of examination, and there can be no reason 
why they should not do so where the bankrupt is in 
custody in execution. By the R G. J, c. SO. s. 6. it is 
enacted, ** That in case the bankrupt is in execution, the 
commissioners are to attend him in prison, and to take his 
discovery as in other cases, and the assignees are em¬ 
powered to appoint persons to attfiid the bankrupt, 
being in custody as aforesaid, and to produce to him his 
books, in order to prepare his last discotHTtf and examine 
ation, a copy of which the bankrupt is to deliver to the 
assignees ten days at least before such Iasi examination.” 
It is quite clear that in this statute the word examinatian, 

Kointr 
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being coupled with the word discaoerj/y means that die* 
covery and examination which may become final by a 
full and satisfactory discovery and disclosure of his 
estate. The words laU examination seem to have been 
copied from tins statute into the 49 G. 3. c. 121. s. IS., 
and these provisions being in pari materia, ought to re¬ 
ceive a similar construction. I am, therefore, of opinion, 
that the w'ords last examination mean that examination 
mode from time to time, which is ultimately to be the 
final discovery of tlie bankrupt’s estate and effects. That 
being so, the commissioners in this case were authorised 
to have the bankrupt brought before them on the oc¬ 
casion in question; and, consequently, there was no 
escape, and the judgment must be for the defendant. 


1822. 


Snoies 



Bayiey J. By the provisions of the 5 G. 2. c, SO, the 
commissioners were bound to appoint three several 
meetings for the appearance of the bankrupt, the last 
of which was to be on the forty-second day after his 
surrender, and if the bankrupt was in execution, the 
commissioners were bound to attend him in prison 
three different times. If he was not in execution, the 
commissioners might scud for him, and he was bound 
to attend them. Under these circumstances the 49 G. 3. 
c. 121. 5 .13. was passed, the object of which appears, 
by the recital, to have been to remedy the inconvoii- 
ence which arose from the commissioners being obliged 
to attend the bankrupt in prison. Now this incou- 
veiiiciice will not be remedied, if the commissioners ore 
authorised only to bring the bankrupt before them onc^ 
viz. on the last day appointed for his examination, and 
are bound to attend him in prison on the first and 
second day; and a remedial act should be construed so 

S A 3 as 
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as to remedy the whole mischief, which, in this ease, 
was their attendance in prison at all. Before this 
sUtute passed, bankrupts in custody on mesne process 
might hare been brought tip before the conmitssioners 
upon any of the days appointed for their appearance; 
and the object of the statute was to give the commis¬ 
sioners the same power over bankrupts charged in 
execution. The words ** last examination** in the 
bankrupt act arc technical, and mean that entire exa¬ 
mination taken at difforent times, and constituting alto¬ 
gether a full disclosure of the bankrupt’s estate and 
effects. 

Holroto J. I have entertained some doubts upon 
this question, but 1 am now satisfied, that the words last 
examination do not mean onlv the last dav or time on 

* w 

which the bankrupt is examined by the commissioners, 
but the final disclosure of his estate and effects. The 
object of the legislature is to lie collected from the whole 
of the 6th section of the 40 G. 3. r. IJI. taken together, 
and tliat was to give to the commissioners the same power 
of bringing before them bankrupts charged in execution, 
as they had previously with respect to bankrupts charged 
on mesne process, llie 5 G, 2. c. 30. s. 1. ‘makes it 
penal upon tlic bankrupt if he omits to surrender within 
42 days after notice, and submit to be examined from 
time to time by the commissioners, and U|ion such 
examination, that is, on his examination from time to 
tim^ he is bound fully to disclose and discover liis 
estate^ &c.; and by section 2., the commissioners are to 
appoint, within tite 42 days, three several meetings for 
the purposes aforesaid, and tlia last to be on tha 42d dl^', 

and 
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and the bankrupt is to attend the commissioners, and 
to be free from arrest during the 42 days, provided that 
he is not in custody at the time of his surrender. Now, 
if the commissioners receive a complete disclosure of his 
ciiects at the first or second meeting, the bankrupt will 
not be compellable to make any further disclosure and, 
consequently, the last examination may be completed at 
the first or second meeting. It follows, therefore that 
his last examination may be taken on cither of those days. 
Considering then the <19 G. 3. c. 121. s. 13., with reference 
to the provisions of the 5 G. 2. c. 30. s. 6., I think we 
arc warranted in construing the words *<last examinaUon** 
to mean the complete disclosure and discovery of the 
estate and effects of the bankrupt made from time to 
time: and whatever separate attendances are necessary 
for the purpose of making a full disclosure, constitute 
together the last examination. 




1822. 
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Best J. 1 think, also, that the words last examination 
do not mean the examination which may take place on 
the last day of meeting, but the full and final disclo^re 
of the bankrupt’s estate and effects upon any of the days 
appointed for that purpose, and that the commisuoners 
may bring iiim before them at any time appointed for 
tliat purjjose. 

Judgment for the defendant. 


3 A 4 



719 


CASES IH EASTER TERM 


1829. 


rnda^, 
iimy ItXib 


Amory against Brodrick. 


^OVENANT upon a deed made between die defend* 
ant Brodrick, one Bowlins, and the plaintilly whereby 
fmi time to reciting that Joshua Bowe, by bond of the 5th De~ 

quettof ccmbcr, 1814» became bound to the defendant, Brodrick, 

•tow and con- 

flna all actitma in 8000/., conditioned for payment of 4000/., and that 
thsc S* tthouldi 

bring in recpect the bond had become forfeited by non-(Miyment; and 

W thftt Bowlins had contracted with Brodrick, the defend- 

ant, for the purchase of the bond, and the principal and 

interest due thereon, for 1700/.; and that Bavdins was 

rtaied. that-B. indebted to Aouiru, the plaintifi^ in 1700/., for money 

action in the advanced and paid; and that Bowlins had agreed to 
name of A., . 

againa the assign the bond absolutely to Amoty; it was witnessed. 


commenced an r » » J 

action in the advanced and paid; and that Bowlins had agreed to 
name of A., . 

againa the assign the bond absolutely to Amoty; it was witnessed, 

bondTand that diat in pursuance of the agreement, and for tlie con* 

idti^r^len siderations therein mentionctl, he, Brodrick, at the rcs 

aro^^*" quest, and by the direction anti appointment of Bawlitis, 

jukiifjr the said asaiimed to Amory the bond and all monies due, or 
acuon, but, on ® * 

the contrary to |}econie due thereon. Oivenant by Brodrick, that 

Jicreof, caecut- 

cd a release u> he would not acccpt, take, or receive any of the 

the o( 

oliactioiM. principal monies and interest thereby intended to be 

rauMwbi^f bargained and sold, or make void the indenture, or 

any power or autliority thereby given, or in pur- 

yria^da^* suance thereof to be given; and that he would from 

time, at the recfuest of the plaintifl^ avow, 

czpsiiacs: ratift', and confirm all such actions, &c. as the plaintiff 

l/'pon special 

demurrer to should lawfully iiiakc, take, bring, 8cc. in rcsixx^t of the 

tlitf jjnucti. it 

wu iMiia, int, said premises without being nonsuited, or otherwise ro* 

that the aver¬ 
ment of request 

fva« unneceaary, and tiiM it therefore required no venue, inasmuch as it appeared that tha 
dafendam bod, by eaecutiog the release, diubled bimsetf from bringing any action upon 
the bond. Secondly, that it was no ground of demurrer to the whole brenefa, that the 
nras not entitled to recover the siiedal damage, 

leasing 
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leasing the sam^ except with the spedal consoit of the 
pliuntiS Hie plaintiff averred, that after the making 
of the indrature, h^ on 12th 1S21, commenced 
an action in the name of Brodrick against Bmoet upon 
the bond, to recover the principal and interest; yet, that 
the defendant, not r^arding his covenant, did not, nor 
would, (although he was afterwards, to wit, on the day 
and year last aforesaid, requested by the plaintiff so to 
do,) avow, justify, and maintain, ratify or confirm the 
siud action so commenced; but, on the contrary thereof 
after the making of the said indenture^ to wit, on the 
6th day of Marche 1821, &c. at, &c. the defendant did 
execute to Rasoe a general release of all actions, bUls, 
bonds, &c. By reason whereof^ the plaintiff was hin¬ 
dered from recovering the principal money and interest 
made payable by the bond, and in proceeding in the 
action so commenced by him, and had also been de¬ 
prived of the means of recovering the costs incurred 
by the action, and had sustained costs in endeavouring 
by rule of Court to set aside the release. Demurrer to 
this breach of the declaration, and the causes assi^ed 
were; first, that there was no venue to the allegation of 
request in the declaration; and, secondly, that, by that 
breach, the plaintiff sought to recover damages which 
he was not entitled by law to recover. 


1822 . 

Aaiosv 

agabul 


Gaselee, in support of the demurrer. By this deed, 
the defendant covenants, at the request of the plaintiff 
to avow, justify, and maintain all actions brought by 
him. Lowe v. Kirl^ («), Peeke v. Mithwolde (6), Banks 
V, Tkeoaites (c), and Btuk v. Owen (d), arc authorities 

(a) Sr n't Janet, 5S. (&) Ibid. 85. 

(c) 9 Lean, 79. (d) S T. S. 400. 

to 
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Aamr 


to sliew, that a special allc^tion of request is ne¬ 
cessary ; and if it be a substantial ullegaliun, it ought 
to hare had a venue. \_Baylcy J., the substantial breach 
begins by the words, ** but on the contrary tliiTcof.” In 
Harris v. Mantle- {a\ the breach assigned wa>, that the 
defendant had nut ust^I the premises in n good and hiis- 
bandlike manner, but, on the contrary thereof, hail com¬ 
mitted waste. The ilefeiidant pieutled, tiiat he hud nut 
crommittetl any* waste, but useil the premises in a gcxxl 
and husluindlikc iiiaiiiier; and it was held, that the 
plaintiff was not at liberty to shew that tlie defendant 
had not managed the farm in a husbandlike manner.]] 
The plea there was, that he hail not committed waste, 
and upon that issue, he could oidy prove waste. 
{Ttayiley J. The plea applied to both parts of the breach, 
and then the question was, what was the substantial part 
of the breach .3 Secondly, the breach is bad, because 
the costs of the action and the application to set aside 
the release arc alleged as grounds of special tlainage, 
and non constat, that he would have obtained those 
cost)! in the action, and Sutton v. Johnson ^b) is an autho¬ 
rity to shew, that that would be good ground of error, 
or in arrest of judgment. 


Chitty^ contr^ was stopped by the Court. 

Abbott C. J. I am of opinion, that the first cause 
cS. demurrer assigned is not sufficient. A party is only 
bound to allege the request, where the objc'Ct of that 
request is to oblige another person to do something. 
Here the defendant, by executing the release to JV., has 


(a) s r. 


(6) J T. B. 493. 3i0. 

disabled 
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diMbled himself from supporting any aeUon whafci> 
ever, and that is the sufaptantial part of the breach, and a 
request is whoi ly unnecessary. As to the second cause of 
demurrer, it is sufficient to say, that it is no good 
ground of demurrer to the whole breach, that the con¬ 
sequential damages are not recoverable. The plaintifi* 
is entitled to recover some damage, and that is sufficient 
to support the breach. 



Baylev J. The case of Duffield v. Scott (a) is ap 
authority to shew that the last ground of demurrer 
cannot be supported. That was an action of debt on 
bond conditioned for the performance of covenants: 
upon oyer of the bond and of the deed there appeared 
to be a covenant by the testator to indemnify the plain¬ 
tiff against all debts which his wife should, during sepa¬ 
ration, contract, and against the payment of alimony, 
and all costs which the plaintiff should be put to by his 
wife’s contracts, debts, &c. The breach assigned in the 
replication, was, tliat yl. B, had brought an action 
against Uic plaintiff for a debt which his wife had con¬ 
tracted during separation, and had recovered judgment 
for the debt and costs, and that the plaintiff was obliged 
to pay tlie same, and to incur cxpenccs in the defence 
of the suit I yet that the defendant did not indemnify 
the plaintiff fur the costs so paid by him, or for his ex¬ 
penses. Upon demurrer it was argued, tltat the repli¬ 
cation could not be supported, because the plaintiff hod 
assigned a breach for the non-payment of a gross sum, 
part of which the defendant was not bound to pay; 
V»eeause, in order to entitle plaintiff to recover the costs 


(a) 


and 
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1829* and expmsesj he should have shewn that he had givoi 

. notice of it to the defendant; but it was held, that the 

Amost 

mgauut demurrer could not be supnortcHl, for the defendant 
Bsossics* 

was, at all events, answerable for the debt, and it was 
no objection to the action that the plaintids sought to 
recover more than they were actually entitled to. So^ 
too, In covenant, if some of the breaches arc good, 
and the others not, it is no ground of demurrer 
to the whole declaration, but the plaintiff shall have 
judgment for the breaches well assigned, (a) As to 
the other point, it is clear, that the allegation of 
the request was unnecessary in this case, inasmuch 
as the defendant had, by executing the release^ 
wholly disabled himself from bringing any action on 
the bond. 

H0X.ROYD J. Where a party covenants not to do a 
thing, a breach is well assigned, by shewing that he has 
done it. Tlic effect of tiie breach assigned in this case^ 
is, that the defendant has done a particular act, whereby 
be has wholly disabled himself from avowing. Sic. The 
allegation of request, therefore, was wholly unnecessar}’. 
On the other question, the formal words of demurrer 
shew, that the objection cannot be sustained. The words 
are, that the said breach, and the mutters therein con* 
tained, arc not sufficient in law. Now the objection is, 
not that the whole breach is insufficient, but that a 
part of it is bad. If, however, there lx; any breach of 
covenant assigned, in respect of w'hich the plaintiff is 
entitled to recover, a further allegation, that he has 
thereby sustained special damage, which by law he is 

(m) fuUmey T. inMa/bilatUi die Retd, 2 Saumd. 379. 

not 
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not entitled to recover, will not prevent him from main¬ 
taining his action. If this objection be a ground of de¬ 
murrer in itself, it should, at all events, have been 
confined to that part of the breach only. 


1822 . 

Auottr 

agahut 

’BmoomtcK. 


Besf J. concurred. 


Judgment for plmntifil 


Smith against Pritchard. 


Ftidatff 
May 10th. 


^ARTER had obtained a rule nisi for setting aside a 
warrant of atiornoy, and the judgment entered up 
thereon, given to secure an annuity, on the ground that 
the description or place of abode of the witness to the 
warrant of attorney was not correctly stated in the me¬ 
morial. It appeared from the affidavits that it w’as thus 
stated in the ineinorial: Charles liilot, clerk to William 
Agei’t of Great Marlborough-street, in the county of 
Middlesex, gentleman.” Charles Rilot did not reside in 
Great Marlborough-sircet ,• but was a clerk to Mr. Ager, 
who resided there; and it was sworn that he had been 
well kiu»wn to the defendant for thirteen years. In sup¬ 
port of the rule Darain v. JJnctdn {a) was cited. 

tienmau shewctl cause. In JDanenn v. Eincedn the 
subscribing witness was merely described as clerk of 
Mr. Birkett, and Mr. Birkett's residence was not added. 
So that there is a distinction between the two cases; for, 
here, he is described as clerk to Mr. Ager, of Great 


Under the 
5.1 G. 3. e. 141. 
«. 2. it is re- 
quiutc that the 
memorial of an 
annuity should 
contain the 
names and 
places of abode 
of tliQ witnesses 
to a warrant of 
attorney, ^veit 
as a collateral 
security; and, 
therefore, 
where it was 
thus stated, A. 
B; clerk to J. 
S. of D. Street, 
in the county 
of M., gent.: 
Held, that this 
was not suffi¬ 
cient, it a^iear- 
ing that Jl. Bm 
did not reside, 
hut only attend¬ 
ed at tile office 
there at the 
time. 


(a) Ante, 444. 


Maiihorough- 
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MmrUiortmgh-‘^reet% and the place where he may be 
foand doe* appear in the memorial. The 53 G. 3. c. 141. 
s. 9* only requires that tlie names of the parties and 
witnesses should be stated in the memorial, and nothing 
is said of their places of abode. It is true, the schedule, 
under the head of names of witnesses, states, £. F. 
ofl” But, by the act, that schedule is to be varied ac¬ 
cording as the circumstances of the particular cose may 
reasonably require. And there may be coses in which 
a witness has no place of residence. As, for instance, 
if he be a soldier or sailor. The word ** of” may mean, 
therefore, that in such an event he should be described 
as E. F. of such a rt^iment, or of such a ship. The 
meaning of it is only, that a description of the witness 
is to be given, in order that he may be ascertained and 
identified, llerc he is so. The description in this me-* 
morial would be sufficient in the case of an affidavit 
made by him. It must, surely, be more sati>fuctory to 
describe him in this manner than to have stated some 
obscure lodging, where 1ms tcmjiorary residence may 
have been when the deed was executed. As to the 
merits of the case, it is clear that the defendant could 
nut have been put to any inconvenience by it; for it is 
sworn that he had been thirteen years acquainted with 
the witness. 

I^Iarrtfal and Curing contra. In Darvin v. Uncoln 
the witness was described as clerk to Mr. HirAett, who, 
in the deed, was described as of Cloak-lane} so that 
there his residence did appear. Here, the attorney 
might, if applied to, refuse to give information os to 
the witness. They were then stopped by the Court. 


Ajkbott 
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Abbott C. J. 1 still retain the opinion which I de¬ 
livered in Darwin v. Lincoln, that, taking the second 
clause of the 53 G. S. c. 141. and the schedule together, 
they require not merely that the name, but the place 
of abode of the witness should be stated in the me¬ 
morial. For the second clause requires that the names 
of the w'itnesscs shall be inserted in the form or to the 
effect following, and, in the form given by the sche¬ 
dule, after the name of the witness, the word ** of” is 
inserted. Now, that must mean, as it seems to me, that 
his place of residence should be added. The case of a 
soldier or a sailor, who may have no place of residence 
at the time, has been mentioned. Possibly those cases 
may be provided for by the subsequent words of the 
clause, giving a power of making such alterations in 
the schedule as the nature and circumstances of the 
particular case may reasonably require; and i^ there¬ 
fore, the witness has really no place of residence^ the 
memorial may be sufllcient, if it contain a description 
of him like Uiat suggested in argument. But that is 
not suggested in the present case. There may be very 
good reasons why the legislature should require the 
residence of the party to be stated: for, by applying 
there, information may be obtained from persons per¬ 
fectly disinterested, which may not always be the case 
where application is made at the attorney’s office, where 
the deeds have been executed. 


719 

1829. 

Siuni 

agfomt 

FSBCBAas. 


Rule absolute. 
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1892 . 


Brnhirday, 
Majf lllh. 


The Kxmto against The Inhabitants of White¬ 

haven. 


Where the un- 
cmenripMed 
daughter of an 
IfirJim jH, not 
baviag acquired 
any settlement 
of his own in 
England, be> 
came pregnant, 
bring unmar* 
ried. and as 
such was actu* 
ally rliarpcable 
under 5.> f.'.S. 

r. )OI. s. e. : 
Held, that this 
did not make 
her father and 
the rest of his 
family remor- 
abie by a |>ass 
to Irt'land un- 
drr jiXia.f.lS. 

s. 53. : but 
that the daugh¬ 
ter might be 
remosra by an 
Older to the 
place of ber 
birth in Ena- 
Imnd. 


PON an appeal by the inhabitants of the totirnship 
of Horkingionf in the county of Cumberland^ against 
an order of removal of .1/uri/ M*Conniekf from tlie town¬ 
ship of IVhitckaven, in the said county, to the township 
of IVorkington the sessions tjuashed the order, subject 
to the opinion of this Court, upon the following cose. 
The pauper, Mur^ M^Curmicky tin unmarried woman 
w'ith cliild, and thereby cliargt'ablc, but who had not 
applied for or rcceivetl p.'irocliiul relici^ was reinovetl 
from Whilchaxvn to IVm kitigi'uny as the place of her birth 
settlement. The pauper, at the time of her removal, 
was aliovc the age of twenty-one, had gained no settle¬ 
ment for herselij was unemancipatetl, and living with 
her father and mother, as part of their family. Tlie 
fatl^er and mother were both 7m/;, and had gained no 
settlement in JKngland. I'hc father had not applied for 
or received any relief from the removing township, 
for himself or any part of his family. The father 
was not examined by the removing magistrates. The 
question for the opinion of the Court was, whether, 
under the provisions of the 5V Gro. li. c. 12., and the 
above circumstances, the pauper was properly removed 
to the place of her birth .settlement. 


/I Pallffch and Armstrongs in support of the order of 
sessions. Here the removal was improper; for the 
whole family should have been removed by a pass to 

Ireland^ 
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Irdand, under 59 Geo.S, c. 12. s.33. That act pro¬ 
vides, that if an Irishman, not having gained a settle¬ 
ment in any part of England, shall become chargeable 
to any parish, by himself or his family, they shall be 
passed, under tlie provisions of that act, to Ireland. Now 
here the pauper did become chargeable by his family: 
for his daughter- being an unmarried woman, and preg¬ 
nant, was, according to the 35 Geo. 3. c. 101. s. 6. actu¬ 
ally chaigrable to the parish where she was residing. 

Per Curiam. We arc of opinion Uiat the charge- 
ability contemplated by the legislature in 59 Geo. 3. 
c. 13. s. 33. was the actual asking for parish relief^ and 
not the constructive chargeability created by 35 Geo. 3. 
r. 101. s. 6. The order of sessions ii wrong, and must 
be quashed. 

Order of sessions quashed. 

Scarlett and Courtenay were to have argued on the 
other side. 




1822. 

Tha Kikc 
ofoiMtl 
Tha Inhabit. 

ants of 
Whixbkavxx. 


Voi- V, 
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Dob on the several Demises of DurvKU, Vines, 
ami Another a^ahiJtt liowt.ixa. 


Whore n 
t'.w. (U-vis- 

ins; hi» ecaies 
to hi' u ifo for 
lift.'. I< 'i|iioat*>cti 
rert.tln '^tcrifio 
real pfoperty 
whii.il he do- 
scrilHiti p.irtioU't 
lariy^ tov.-ioli 
of his throe 


J,'*JECTMENT for certnin pi'finisfs, nl Crotfilan^ in 
Sumy. Tlio cast* wii'. Irictl at the spring as'izcs 
for that county, in aiui a vi-niict \va<. fouiui for 

the phiiiitifl', suUicct to the opinion of the ('itiirt upon 
the followin'^ ease : •7uu,i s Ilurris, lunv tli coa-cil, bciiiii 
scisictl in fee of the preini>c-, tni tlie liinmho., 


dau;>l>terN in 
fi-c. and then 
bequeathed the 
surjilii' remain', 
ing bouk debts 
reads tnoney, 
mooir. in the 
fund', upon 
bond, and other¬ 
wise wrhatso* 
esvr, share and 
share alike, to 
be divided 

amongst his 
thrsi daogiiters, 
to tw paid them 
sevt'raiiy at 
twenty-tw-o, 
tlieir equal 
share', and tliC 
ilitere't in tiie 
mcantiiM-; and 
in case ritlier of 
Uieni died lio- 
fore twrei-ty- 
fw-o, or single, 
or iM'fore roar', 
riage. tliat the 
dcee-i't-d's por. 

tion siiouid be equally divided lictwec.'ii the two Mirvivnrs. -.hare and share alike, or their 
heirs; and in case two died without heirs, that tlie whole '.houhi devolve to the surviiur 
and her heirs, “ iu eou' n-i /luitu/id le-n tiling. If sn, //.■."/ #'«;.« tht fr-jurty tlunuii 
life en/y, awl t^enuirds, her o> their futune U"‘'* to th-- heir >.t /»i,.s nf thr surrii’-ir or sur- 
i.'it'!<r.« r,t tav i" and tliat in rase all his thres- daughters die without lunrs, and tenvr mi hut- 
baw! titiiif!, or at the decease of the ».i I hii-lmnd -r hudumds, eertain legacies shiiuld Ih* |iaid 
out of the hefore-mentioned estates and that all the reddne of the estates should lie 
fM>id, and equally divided share and share alil'F, aniong'i hi« (the lc.t.itor's) hrothers and 
sister: Held, that this latter tlevise extended liuth to the real and personal estate, and that 
the hushands of each nf iIh- daughter.,, hy necessary iinplicotiuii, took an estate for life in the 
nul property bcqucatlied to their respective wivee. 

fliipoacd 


ITiffi, thily made his will, whiri-hy he dircctcil his t.vt.- 
cutors to sell his hii'iiic-s and stoch in tnnlo l(>r the 
best price that conUI he ^ot lor tluin, and to a'iou- his 
wife, Sant/t, during her life, tlte u>i- of siich part of his 
hou&ehuld furniture, &c. as she inioht choo.'c; and, 
after her decease, to tlivide.such hoii'thold furniture, iXc. 
equally amono>t his thrte tlau,:.'hter.'i, J-Utt.thith^ Ann, 
and Sarah. And he then licvised to hi» uife, ftir liii*, all 
hki freehold estates, hoiists, lunt!', aiitl huildin^- what¬ 
soever; and, at her decea'e, he hi-qiiealhed certain spe¬ 
cific real property to each of hi' three daughters, in 
fee. Each devise tltscrih.d very particidariy tlie laiuls, 
&c. ^iven to each daughter. And lie then hetjneathed 
a.s follows: And also, after my detea^e, anti all my jnst 
debts arc fully paid, and my lui’^iness and .stock in trade 
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digposed the suiplus remaining, and book-debt% 182f. 
with all my ready money and monies in the public 
funds, and monies upon bonds, and mortgage, and 
otherwise, whomsoever, wheresoever, and whatsoever, BmnSm 
I give equally, share and share alike, to be divided 
amongst my three daughters, MUzabeth, Ann, and Sarah, 
to be paid them severally when they arrive to the age of 
twenty-two years, their equal share, and not before; 
and desire my executors. See. may place the said sum, 
be what it will, out to interest, citlier in the public funds 
or for other real security, and apply the interest to 
their support, in order for the said interest to find them 
f(x>d and clotlics, and pay for their education, or what is 
judged needful by their trust, so that they may not be 
obliged to live upon any part of their mother’s small 
income ; and in case cither of my three daughters, Eli¬ 
zabeth, Ann, or Sarah, shall die before they arrive to 
the age of twenty-two year.<^, or die single, or before 
marriage, the said deceased’s portimt shall be equally 
divided between the two surviving sisters, share and 
share alikc^ or their heirs; also, in case two of*my 
daughters die without heirs, then the whole devolves to 
the surviving one, and her heirs, in case no husband is 
living; if so, they enjoy the property during life 
only, and afterwards her or their fortune goes to the 
heir or heirs of their sister, as heirs at law. I also 
make this reserve, in case all my three daughters shall 
die w'itliout heirs, and leave no husband living, or at 
the decease of the said husband or husbands, should it 
hapj[icn such then exist at tlieir decease, 1 give, out of 
the before-mentioned estates, &c. fhe then specified 
certain i^uniory legacies.]] And if this should so 
happen, when those legacies are so paid, 1 leave and 

3 B 2 give 
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Dob den. 
Duvbb 

agniiut 

Bowujifl. 


give all residue of my estates that remains, to be 
sold, and equally divided, share and share alike amongst 
my three brothers JCtheard^ anti Joseph Harris^ 

and sister Sarah Bamettf or tlurir heirs. On the 22d 
January^ I7i>% the testator ditnl, leaving Sarahs his 
wife, and FAizabciht Ann^ and Sarahs his daughters 
and only children, surviving. In the month of Sep¬ 
tember^ 1802, Elizabeth died, unmarriotl and under the 
age of twenty-two y«irs. On the 20th June, 1807, 
Ann married the defendant, and, after iittaining her age 
of twenty-two years, died in JIaj/, 180S, without issue. 
On the 29th August, 1809, Stirah married A. P. Driver, 
one of the lessors of the plaiiitifi'; and, afterwards, on 
the 26th day of April, 1819, died, leaving issue. In 
September, 1820, the testator's widow died. The pre¬ 
sent ejectment was brought to recover possession of u 
moiety of a house originally containctl in the .-pecific 
devise in fee to Elizabeth, which nioietv was claimed bv 
the defendant as devisee under the abovir-recited clause. 
The question for the consideration of the Court was, 
wh^her, under the above clan.^e, the defendant was or 
was not, on the 1st day of January, 1821, entitled as 
such devisee. It was admitted, on a question put by 
Abbott C. J., that, on the death of all the three daughters, 
without issue, the heir at law of the survivor would be 
one of their three uncles, mentioned in the residuary 
clause of the will. 


Plttii, for the lessors of the plnintifi; contended that 
the latter part of the will was confined to the testator’s 
personal estate only, and therefore, that tlic defendant 
did not, as husband of Ann, take an estate for life in 
die moiety of the hous^ which, on the death of Eliza- 

beth. 
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descended on her and Mrs. Driver^ as surviving 
coheiresses. The testator first disposes of all his real 
property in fee to his three daughters, and then alto¬ 
gether of his personal estate. The daughters ore to 
take equal shares, and the interest of their shares is to be 
applied to their support. And then, in case one of them 
dies under 22, hci' portion is to be equally divided; and 
if two die without heirs, then the whole devolved on 
the survivor. All this applies to the personal proper^, 
for the words share and portion arc synonymous, and 
the former clearly is confined to the personal estate. 
If so, the devise by implication to the husband for life 
cannot apply to the real estate, and then the defendant 
has no title. 

Chitty, contra. The tlevisc applies to the whole, both 
real and peraonal. The word portion obviously refers 
to the previous division made by the testator of specific 
portions of his real property to his three daughters. 
And the words following them, relied on by the other 
side, arc strong to this effect. For the testator, after 
saying, that the whole devolves to the surviving daughter 
in case no husband be living, adds, ** if so they enjoy the 
property during life only, and afterwards her or their 
fortune goes to the heir of the surviving sister as heirs 
at law.” These words property and fortune, apply to 
the whole given by the will, and the devise over is to 
the heirs of the sister as heirs at law, which can only be 
in case of real property. Then the devise over to the 
uncles is also strong; for he gives legacies ** out of the 
before mentioned estates,” which is strong to shew real 
property was intcndeil, aiul ultimately after these legacies 
are paid, devises all the residue of his estates to be 

S B S sold 


W 

1829. 

Doc doat. 
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ngaii ut 
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fidid and equally divided. Now what waa to be sold ? 
That ocpr^ion applies to real property peculiarly. Then 
taking the whole will together, it is clear the testator 
lOeant to hidiude in this part of it, real property. If so, 
the moiety of EUzabcth^^ real estate comes under the 
will to jbtUf and the defendant being entitled under 
the will to a life estate in that property', is entitled to 
the judgment of the Court. 

Abbott C. J. There is considerable obscurity and 
confusion in this will ; but, upon the whole, I am of 
opinion, that the residuary clause and the gift over 
afq>ly both to the real and personal property of the 
testator, and are not confined to the latter. The pri> 
mary intention of the testator seems to have been, that 
all his property should be divided equally amongst his 
three daughters, and that their respective issue, if they 
hwl any, should inherit their mother’s share. He docs 
not leave them the whole property as tenants in common, 
but assigns certain specific portions of it to each 
danghter, and then leaves the residue equally, share 
and share alike to them, to be paid at 22, tlieir equal 
share.” Then comes the provision, that in cose of the 
death of any one of them before she arrived at 22, or 
in case she died single, her portion should be divided 
equally betweeu the two survivors, share and share 
alik^ or their heirs. Now, it seems to me manifest, 
that the word portion in this part of the w’ill is not 
confined to the personal estate of the testator, but applies 
to his real property also. The will then proceeds to 
stat^ that in case two of his daughters die without heirs, 
the whole should devolve ** to the survivor and her 
licin in case no husband is living, if so, they enjoy the 

‘ property 
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property during life only, and afterwards her or their 1822. 
fortune go to tlic heirs of their sister as heirs at law.’ , 

And in case all three die without issue and leave no Dsmit 

t^hut 

husband living, or at tlic decease of such husband, should Bowum. 
it happen such then exist at their decease,” he gives 
certain legacies out of ** the before mentioned estates,* 
and all the residue of the estates to be sold and equally 
divided among Iiis three brothers, share and share alike. 

Now it seems to me, that the word estates is large enough 
to comprehend, and is most properly applicable to real 
property, and the direction that the estates shall be sold 
confirms that opinion. The provision in the will re¬ 
specting the husband, is not an unusual provision. 

Although, therefore, there are no express words giving 
an estate for life to the husband, yet, as it appears from 
the will, that the heir at law is not to take till after his 
death, it seems that the husband by necessary impli¬ 
cation takes an estate for life. The defendant is • 
therefore entitled to our judgment. 

Bayeey J. If an estate be given to the heir at law 
expressly after the death of takes an estate for 

life by implication. Now that is clearly the case here^ 
nniess the latter part of the will be confined to the per¬ 
sonal property alone: and taking the whole will together, 
it seems to me, that it is not so confined, but that it ex¬ 
tends to the real proj>erty also. 

Hot.boyd and Best Js. concurred. 

Judgmait for defendant. 


8 B 4 
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The Kino against Clark. 
Sam£ against Same. 


jMieiidaiitbe> TilNGHAM moved for a rule, callinir upon the oflScer 
iiw takcB up OB JL^ ^ or 

thmMiaiJmme, of the cTown-officc, who had estreated the defend- 

ant’s recognizances in these cases, to shew cause why 

the estreat should not be set aside for irregularity, and 

why he should not pay the cost occasioned thereby. It 


appeared that the defendant was taken up under a 

day* of Trmitsf 

term, mid totiy Juda^B warrant, issued agunst him upon an indictment 

tliccaiMeattlw ® tr 

Mttiiigs after found by the ghmd jury in this court in Easter term 
thatteim. The 

defendant last^ for publishing a blasphemous libel, and that he, on 
the 8th June last, entered into the usual recognizance, 
bimsdf in 80/. and two sureties in 40/. each, to appear 


up the record, 
citfaer Ibr the 
■tttings after 
Trinity or Jfi- 
duuimat tem, 
nor were the 
recoanisancei 
respited. The 
prosecutors 
gave notice of 
trial after TVs* 
itiljf and Mir 
tJundmas term, 
but the causes 
were not tried. 
The defendant 
me ready and 
willing to take 
luB trial on both 
these occasuma. 
Therecqgni- 
aances were es¬ 
treated in Njlary 
term, sritboiit 
smy notice to 
the defendant, 
or any motion 
by the prose¬ 
cutor: Hdd, 
that thiseslrrat 
was regular. 


and plead within the first eight days of the then next 
Trinity term, and to try the causey at the Middlesex sit¬ 
tings after that term, and personally to appear upon the 
return of the postea, if convicted, and, in the mean¬ 
time to be of good behaviour. To this indictment he 
pieced not guilty, on the 23d June. On the 29th 
another indictment having been found against him 
by the grand jury in this court for a subsequent publi¬ 
cation pf the same libel, he pleaded not guilty thereto; 
and, on tlie 30th June, entered into a second recogni¬ 
zance, himself in SO/, with one surety in 80/. for peremp- 
. torily proceeding to the trial of that indictment at the 
MiddleMx sittings after Trinity term, and, in tlie mean-, 
timev for being of good behaviour. Tlie defendant did 
not give notices of trial, or make up the records in either 
of these prosecutions, either after Trinity or Michatd- 
mas term^ nor did he obtiun uiy rufies for respiting the 
estreatingof therecognizances. Hie prosecutors, however. 


gave 



IV TBV Third Yxab ov GEORGE IV. 

gave notices of trial after TVinitytetm. ; but there bang no 
sittings at Westminster^ the causes were not tried. In Mi-^ 
chadmas term they gave notices again, and made up the 
records for trial. The causes, after having been ap> 
pointed for trial, wer^ in consequence of the pressure 
of business, made remanets to the sittings after Htiary 
term, upon the prosecutors* records. In Hilary term 
the recognizances were estreated, (without any notice to 
the defendant, or any motion for that purpose made by 
the prosecutors,} in consequence of the defendant’s de« 
fault, in not giving notices and making up the records, 
either in TrinUy or Michaelmas terms last. It was con¬ 
tended, on the part of the defendant, that the estreat 
was irregular, inasmuch as the records having been 
actually taken down for trial by the prosecutors, no de¬ 
fault had been made by the defendant, who was ready 
and willing to be tried there. And, besides, in this 
case, the defendant had no notice of his default. 

Per Curiam. It was the defendant’s duty, in pursu- 
suance of his recognizance^ to be prepared, according 
to the practice of tlie Court, to try at the sittings afiier 
Trinity or Michaelmas terms, and he was not so pre¬ 
pared ; for he neither gave notice to the prosecutors, 
nor made up the records, on cither occasion. And the 
pi-osecutors having done so is immaterial to the question. 
There was no necessity to give any notice to him that 
his recognizances would be estreated: for he was bound 
to take notice of the terms of his own recognizances. 
The rule must, therefore, be refused, the estreat being 
quite r^ular, and conformable to tlie ordinary practice 
of the Court. 

Rule refused. 


less. 

The Kura 
agaiiut 
CUUUE. 
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Ea: parte Gkiffith Griffiths. 

The Court will ^HTTTY moved for a writ of habeas corpus to be 
directed to the warden of the fleet, commanding him 
carry the body of Grifjfith Griffiths before the lord 
confincd^thwl^*^ mayor, or some other justice of the city of landau at 
before a magis- jjjg Mansioii-liousc there, from da\' to day to be exa- 

tnrte, to be exa- j j 

mined, from mined, touching a charge of feloiu' and misdemeanour. 

time to time, 

respecting a It appeared by the affidavit of the sole owner of the 
cbsr|^ of felony . - 

or mildew ship, Samml of Liverpool^ that GriiHiJis was the master 


meftoour. 


mined, touching a charge of felony and misdemeanour. 
It appeared by the affidavit of the sole owner of the 
ship, Savntcl of lAverpooJ^ that Griffiths was the master 
of that ship, whiclt was in Jbebrtianj 1S2I, chartered on a 
voyage from Liverjiool to the Brazils, and back, and that 
Griffiths having had the certificate of registry duly de« 
livered to him as master, had deviated and otherwise mis¬ 
conducted himself during the voyage; and on the 27th of 
April last, arrived with the ship in the port of Lmidou. 
Upon this he was personally required by the owner to 
deliver up cither to him, or at the custom-house to the 
proper officer there, the certificate of registry. But he 
refused altogether so to do: whereupon the owner had 
applied to, and obtained a warrant against him from the 
lord mayor, for the purpose of proceeding to convict him 
of the offence pursuant to the statute G. 3. c. 68. 
5. 18. and thereby enabling himself to obtain a registry 
de novo of the ship if necessary. Griffiths being, how¬ 
ever, at this time, a prisoner in the Fleet for debt, there 
was no power of taking him under the warrant unless 
the Court granted this writ. And he referred to JRex. 
V. Woodham. {a) 

The Court thought it a proper case for Uicir inter¬ 
ference, and thereupon directed the writ to issue. 


Writ granted. 


(•>) 2<S!(r.8£8« 
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The King against Edmund Griffiths, Esq. 

j^^ ^ANDAMUS directed to the mayor, aldermen, and 
common council of the city of Bristol^ to restore 
the defendant to the office of steward of the Tolzey Court 
of that city. The corporation returned in substance as 
follows: That the mayor, burgesses and commonalty of 
the city of Bristol were a corporation by pre^ription. 
And that the Court of the Tolzcy in the said city was 
an ancient court of record, holden in the Guildhall of 
tlie said city, before the sheriffs, according to tlie law of 
merchants, and according to the immemorial usage and 
custom of the said city, and according to the liberties 
granted by charter, having cognizance of pleas to an 
unlimited amount, and having also privilege of pro¬ 
ceeding by foreign attachment; and that the ’ office of 
steward of the said court, was an office of great trust, 
touching the administration of justice therein ; and that 
it was the duty of the steward to attend the court when¬ 
ever the same was holden, and more particularly courts 
appointed for trials of causes at issue. It then set out 
a charter of Charles the Second, incoporating the com¬ 
mon council, and giving a power of making bye laws, 
and providing, that in case of death, amotion, &c. the 
steward should be elected by the mayor and common 
council. On the 10th Sejdembcr, 1795, Mr. Griffiths was 
elected by the common council, mid took the oath of office. 
In 18H, whilst the defendant was steward, it appearing 
to be expedient that courts should be holden more fre¬ 
quently than they hod usually been, it was determined 

by 


1828. 


Where a return 
to a mandamus 
to restore a 
party to a cor¬ 
porate office is 
defective in 
form, but, on 
the whole, it ap¬ 
pears that there 
is good ground 
for amotion, 
the Court .will 
not award a 
peremptory 
mandamus; the 
only effect of 
which would 
be to compel 
the corporation 
to restore an 
officer whom 
they would be 
bound immedi- 
ately to remove 
in a more for¬ 
mal manner. 
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188S. by the Court that they, in future, should be holdcn ev’ery 
week, except during the time of holding the Pie Poudre 

aguhut Court; and that courts for rules and courts for trials 
GKimxRs. ' 

should be held on each alternate Monday^ of which de¬ 
termination the defendant gave public notice. For up¬ 
wards of three years after such determination, and during 
the time the defendant continued to reside at Bristtd, 
the court was generally holden every week, except 
during the time of holding the Pie Poudre Court, and 
during all that time the defendant usually attended 
the courts, as well when tliey were held for rules as for 
trials. In Aprils 1818, he was appointed a police magis¬ 
trate in London, and from thence continually ceased to 
reside at Bristol, or within 100 miles tliereof, the office of 
police magistrate being one of great trust, and requiring 
almost constant attendance in London, and from that time 
he ceased to attend the courts regularly. There were held 
between April 181 8 , and Jamtaiy 1821, seventy courts for 
rules, of which the defendant had attended few, if any; 
and only thirteen courts for trials could be held during 
that<^time. On the 9th of June 1819, on complaint 
being made to the mayor and common council, he was 
requested to attend every court. On the 1 Cth Septem¬ 
ber 1819, the sheriff reported that 37 courts had been 
held from \5i\i December 1818, to September of 

which the steward had attended only five, and that many 
questions of difficulty had arisen, and improper re¬ 
sponsibility had been thrown on the sheriffs. Upon 
this there was an order to him to attend every court. 
The return then stated that many courts had been held 
afterwards, and that defendant had in particular omitted 
attending two, viz. 8th and 15th November* On the 
28th June 1819, the shmriffii appointed a court for trials^ 

of 
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of which notice was given to the defendant, stating that 
there were causes at issue, and ready for trial; but he 
did not attend, in breach of the duty of his office. 
The same happened on the U5)th ’November and 13th 
December 1819, and 24<th Aprils 5th June, 2dth August, 
and 18th September 1820, and thereby he delayed the 
suitors; and by this irregularity and unfrcqucncy of 
holding the courts, suitors were prevented from bring- 
ing actions. On 18th Decemba’ 1820, the sheriffs 
appointed another court for trials, of which the defend¬ 
ant had notice. On this he wrote a letter, saying, he 
could not concur, and could not have any court until 
the Hth January, and omitted attending on the 18th £><v 
cember. On the 13th December, 1820, a meeting of the 
common council was held, when the sheriff’s report was 
read, which stated, that ten courts had been appointed, 
at only one of w'hich the defendant had attended ; and 
it was resolved that lie should have notice to attend at 
the then next meeting of the common council, to be 
held at the court-house on the 6th January, to shew 
cause why he should not be amoved by the mayor and 
common council from his office of steward of the court, 
for his repented absences from the courts, and the injury 
and inconvenience sustained by the public in conse¬ 
quence thereof. Notice of this was given to him on the 
I6th December. On the 6lh 1821, a meeting 

of the mayor and common council, at the court-house^ 
was duly held, for the purpose of considering the pre¬ 
mises, Sue. At this meeting the defendant did not ap¬ 
pear or shew cause; whereupon an order was made to 
amove him, and his office was declared vacant. On the 
13th January a successor was elected, who took upon 
hioo^lf the office. 


7SS 

1822. 


TImKiko 

agahut 

Ouenm. 


Griffiths^ 
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Griffii^s, in person, took several objections to the 
validity of this return, founded on the irr^larity 
of tbe mode adopted by the corporation to amove 
him. But they have not been stated, the Court hav* 
ing expressly declined to pronounce any judgment 
upon them. 


loidlow, contr^ after arguing upon these objections, 
contended, that, even supposing them to be valid, tbe 
Court would not grant a peremptory mandamus to re¬ 
store, because it clearly appeared on the faice of the 
return, that the defendant was liable to be removed. 
For the acceptance of the office of police-magistrate 
was inconsistent with his former office, and rendered it 
quite impossible for him to discharge properly the duties 
of the steward of this court. He referred to the 32 G. 3. 
Cm 53. Sm 3., 42 Gm 3. Cm J 6m S. 3., UOd 1 & 2Gm 4. Cm 118. 
s. 3. (the police acts), and to the cases Rex v. Mayor 
Newcastle (a), Rex v. Mayor jMfndon (i), Rex v. Mayor 
Axhridge (<r), Rex v. Tidderley, (d) 

Griffiths, in reply to this point, suggested that, 
by the 32 G. S. c. 33. s. 2., only two magistrate are 
bound to attend at once in the police office: and by 
5.1. there are three appointed. It was, therefore, very 
possible to arrange business so as to make the two offices 
quite consistent. In addition to this, any county ma¬ 
gistrate may attend and do the duties of the office. As 
to the objection of incompatibility, it only applies to 
offices having a connection with each other: as, where 
they are in the same corporation, or where the duties of 

ra) Hull. N. F. SOG. 1 JTurr. 530. S. C. (5) 2 3*. J{. 177. 

(c) S Cowp.59». (if) 1 m. 14. 

the 
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the one depend on those of the other. Here^ the two 1822. 

are wholly unconnected. ' 

Hw Kmc 
agahut 

Abbott C. J. It is unnecessary to pronounce any 
judgment upon the formal objections taken to this 
return, because 1 am clearly of opinion, that the CSourt 
arc not to grant a peremptory mandamus in a case 
where, if the party was restored, he might be imme* 
diately removed again. The case of Jiejr v. The Mayor 
of Ne'jxastlCi cited in 1 liurr, 530., is an authority 
in point. There it appeared by the return, that there 
was a power to remove Mr. FealhcrstonhaugJi, and the 
Court refused to interfere; and there are other cases 
which support the same principle. Now, from the facts 
stated on the face of this return, and if they are untrue 
the defendant may bring an action for a false return, it 
appears that the Tolzey Court of Brislol is an imme¬ 
morial court, and that it is the duty of the steward to 
attend it whenever it is held. It is then stated, that in 
1818, the defendant was appointed to the office of a 
police magistrate at Shadwcll, and that from that time 
he ceased to reside at Bristol, or within an hundred 
miles thereof; his office of police magistrate being one 
which requires continual attendance in London. Now, 
it seems to me to be impossible to say, that this did not 
afford abundant cause for lilling up the office with some 
other person. Without, therefore, giving any opinion 
upon the formal objections taken to this return, 1 think 
we ought not to grant a peremptory mandamus; be¬ 
cause, by so doing, we shall only unnecessarily harass 
the parties in this case. 

Bayley J. It is in the discretion of the Court, 
according to the cases cited, to grant a peremptory 

mandamui; 
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Tha Kim 

agahut 

OKimiHi. 


mandamus; and, although there may be objections to 
the mode of removal in this case, still, as it appears on 
the face of the return that there is good ground for the 
removal, the only e£^t would be, that, if we were to 
nrnltff an order for restoring the defendant to his office^ 
it would become the duty of the corporation to remove 
him again, in a more formal manner, for his preceding 
neglect of duty. Under these circumstances, therefore, 
I think we shall best exercise the discretion vested in 
us by Kfosing to grant a peremptory mandamus# 


' HoLiBoyd J. concurred. 

Best J. Wc are not obliged to do so absurd a thing, 
as to order a person to be restored to an office, (how* 
ever irregularly he has been removed from it,) who ought 
to be removed again the moment that he is restorcfl. The 
writ of mandamus vras not intended to enable a party, by 
taking advantage of the want of form, to defeat justice. 
In the cases to which W'C have been referred, the Court 
in {he exercise of its discretion refused the writs, al¬ 
though the parties against whom they were prayed, had 
acted irregularly. It appears from the judgment in 
Rex V. The Mayor of London (ar), that that refusal was 
not hastily given, but afler much consideration by the 
Court. The Judges who decided that case, were not 
referred, in the course of the argument, to Rex v. 
AAridge^ which is an authority in point, or I think 
they would not have doubted ns they appear to have 
done. The question for us to decide is^ whether wc shall 
advance justice by granting or refusing the writ. Mr. 


(a) S Term, 'Bjep. 177i 


Gr^dhs 
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Gri^tht has long ceased to do the duties of the office in l82S. 
the Tolzey Cburt, and he has now incapacitated himself 
by accq)ting a ntuatKin which xequires his constant at- ttgabut 

B IF yff f 

tendance, above 100 miles from SristoL It has been 
urged, that by-an arrangement with his brother magis¬ 
trate^ he may always be absent from London aa Saturday, 

Sunday and Mondey^ and therefore, that he could attend 
in his place at Bristtd on Monday. But the sickness of 
a magistrate might interrupt this arrangement^ or the 
state of the town might require the attendance of more 
than the ordinary number of magistrates. Ought any 
man to take an office, the duties of which are to be peiv 
formed at a great distance from London^ on the ez- 
jiectation of the uninterrupted continuance of this 
arrangement amongst the police magistrates ? By re¬ 
storing Mr. Griffiihst instead of advancing justice, which 
is the object to be maintained by a mandamus, we stop 
the course of justice at Bristedt until he shall be regularly 
removed, and another person again appointed in his 
places 

Peremptory mandamus refused. 


West against Fbancis. 


Wediwsdaif, 
Afiiy 15 th. 


J^ECLARATION stated, that the pUunflff was the The vendor aS 
{Woprietor of seven prints therein described, and 
that he was entitled to the sole right and liberty of in^e 
printing and reprinting the same; yet, that the defond- 
ant published, sold, and disposed of 500 copies of each 

- the proprietor 

of dm origiiid ; sad dut ddunii^ the vendor did not know it to be a copy. 


8 C 


Vox- V. 


of 
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Ww 

Hgabut 

Fsaxcis. 


of the said printS} without the consent of the plundff in 
writing. The second count stated, that the defendant 
wrongfully sold and disposed of 500 copies of the said 
prints, being respectively copies in part of such prints, 
by small variations from the main designs. The third 
count charged, that a person, whose name to the 
plaintiff is yet unknown, did copy 500 of the said prints, 
by varying from the main designs thereof without the 
express consent of the plaintiff; and that the defendant 
sold and disposed of 500 Copies of tlic said prints so 
unlawfully copied. Plea, not guilty. At the trial be¬ 
fore Abbott C. J. at the Middlesex sittings after last 
Trinittf term, it appeared, that the plaintiff was the 
proprietor of tlie prints described in the declaration ; and 
that the defendant, who was a print-seller, had sold copies 
of the same, all varying from the original in some re¬ 
spect, but preserving generally the design of the original. 
There was no evidence to shew that the defendant knew 
the prints he sold, to be copied from the plaintiff's prints. 
It was objected- for the defendant, that the action was 
not maintainable under the 17 Cr. 3. c. 57. for merely 
selling a varied copy of a print. The Lord Chief 
Justice reserved the {mint, and the plaintiff having ob- 
tmned a verdict, a rule nisi was obtained in last Michael- 
mas term for entering a nonsuit; and now, 

Scarlett, Mamyut, and Header shewed cause. Tlic 
question is, whether the prints sold to the ddendont 
con be considered as copies of tlie plaintiff's prints, 
within the meaning of the 17 G. 3. c, 57. That statute 
enacts, “ That if any engraver, etcher, print-seller, or 
other person, shall engrave, dcli, or work, or cause, or 
procure to be engraved, etched or worked in mezzo- 
tinto^ &C. or in any other manner, copy in the whole or 

in 
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in part, hy ijarying, adding to, or diminidting Jrom the 
main design, ftc.** Now, it is clear, that ui action would 
lie against the party who copied in part, varying, 
adding to, or diminishing from the main design, 'llie 
statute then goes on, <* or shall print or reprint, or import 
for sale, or cause or procure to be printed, rqiiinted, or 
imported for sale, or shall publish, 8el4 or otherwise dis> 
pose of any copy of any print, which shall be engraved. Sec. 
in any part of Great Britain, without the express consent 
of the proprietor thereof in writing, &c. &c.; then eveiy 
such proprietor, &c. shall by a special action upon the 
case to be brought o^inst the person so offending, re¬ 
cover such damages os a jury, &c. diall give, leather with 
double costs of suit.” The question is, whether that 
which would clearly be a copy within the former part of 
the section, is also a copy within the latter branch. The 
whole clause forms one entire sentence, and a copy with 
variations is c^dently within the latter as well os the 
former. Indeed, such a copy comes within the popular 
sense of the word. Suppose a party copied a writing 
without inserting the capital letters, or that he copied a 
map and put the names of the places in italics, each of 
these, strictly speaking, would be a copy, though not a 
copy in all its parts. So there may be a copy of a print 
with small variations, although it be not an exact copy. 
In Gphagan v. Cooper (a), the declaration confined the 
case to the selling exact copies. Here, the declaration 
contains a count for selling copies in part by small 
variations from the main design, and therefore, that 
point does not arise: and the objection, if it be onc^ is 
on the record. The 8 G. 2. c. IS. s. 1. is a statute on 
the same subject, and enacts, ** That every person who 


(a) S Carnpim 111. 

3 C 2 


shall 
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sliall inTaity design, engrave, &c. in xnezzotinto car 
from his own work and invention, shall cause to be de> 
rigned and engraved, &c. any print, shall have the sole 
xi^t of printing and reprinting the same for the term 
oi 14 years; and that, if any printseller, or any other 
person whatsoever, shall engrave, &c. as afomaid, or in 
any other manner copy and sell, or cause to be en¬ 
graved, etdied or copied, and sold in the whole or in 
part, by varying, adding to» or diminishing from the 
main design, or shall print, reprint, or import for sale, 
any such print or prints, or any parts thereof without 
the consent of the proprietor or proprietors thereof in 
writing, signed by him in the presence of one or more 
credible witnesses, or knowing the same to be so printed 
or reprinted, without the consent of the proprietor or 
proprietors, shall publish, sell, or expose to sale, or 
otherwise or in ^y other manner di^ose of such print 
without the consent, then such offender shall forfeit the 
plate on which such print shall be copied, &c. to the 
proprietor of such original print, and shall forfeit five 
shillings for evciy print found in his custody, cither 
printed or exposed to sali^ contrary to the true intent of 
this act, &C.” The copy there contemplated, was clearly 
one varying from the original and not an exact copy. 
In that act, it is true, it is necessary, in order to make 
the seller liable to the penalty, that he should know that 
print to be a copy, but that qualification is omitted in 
the 17 G. S. c. 57., the legislature evidently intending 
to extend a further protection to the proprietors of such 
work% and for that purpose making the sdler of every 
copy reqxrnsible to the author. 

Gurney and Denman^ contra. This is a penal act; 
for the defendant is thereby rendered liable to double 

costs. 
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costs. The action is not brought for a poial^ under 
the 8 6.2. c, IS. but is a special action on the casc^ 
pven by the 17 G. 3. c. 57. In the forma statute^ the 
persons engraving and selling*the prints, or causing to 
be engraved, copied, or sold, in the whole or in part, 
are guilty of an offence. But the party merdy sdl* 
ing is only guilty of an offence when be knows it to 
have been printed without the consent of*the propri^r. 
Considering the two acts together, it is rather to be in¬ 
ferred that the legislature meant the seller only to be 
liable to an action where he knew the copy was printed 
without the consent of the proprietor. The statute 
meant to distinguish between a fraudulent alterer and 
a mere seller. Here, the prints sold by the defendant 
varied from the plaintiff’s prints; and, therefore^ CfUira 
nut be considered to be copies. The case of Gahagan 
V. Cooper (a) is expressly in point. Ife.was, in that cas^ 
held to be no offence under the 38 G. 3. c. 71., whidi 
was made to prevent the pirating of busts and other 
figures, made and published by statuaries, to sell a 
pirated cast of the bust, if the piracy has any ad¬ 
dition to or diminution from the original, and the 
words of that act of parliament are very similar to the 
present. 


1882 . 

Wane 

H f ti fc* 

FsAircili 


Abbott C. J. This act of parliament was intAn d ed 
to preserve to artists the property of their works. The 
question is, what is the meaning of the word ** copy” of 
a print. Now, in comnon parlance, there may be a 
copy of a print where there exist small variations from 
the original; and the question is, whether the words are 


(a) 3 111. 

3 C 3 


used 
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used in that popular sense in this act of parliament. 
That is to be collected firom looking at the whole 
clause^ by which it is provided, that if any one sludl en¬ 
grave^ &c., or in any other manner copy, in the whole 
or in part^ by varying, adding to, or diminishing from, 
the main design, or shall print or reprint, or import 
for s^e, or publish, sell, or otherwise dispose of any 
copy of any print, he shall be liable to an ^tion. Now, 
if the selling o^ a copy with colourable variations is not 
w’ithin the act of parliament, the printing or importing 
for sale such copies will not be prohibited. The 
whole must be taken as one sentence; and the sole 
of any copy of a print, although there may be some 
colourable sdteration, is within the act of parliament. 
The case of Gaha^an v. Cooper proceeded upon a 
different act of parliament. In this case, 1 am satisfied, 
the verdict is ri^ht; and, therefore, this rule jnust be 
discharged. 

Bayley J. I am of the same opinion. The pro* 
visions of the 8 G. 2. c. IS. are entitled to great weight 
in the construction of this latter act of parliament. 
That act imposes, first, a pcnal^ upon any pemons who 
shall engrave, copy, and sell, or cause to be copied and 
sold, in the whole or in part, by varying, adding to, or 
diminishing firom the main design; and, secondly, U|ion 
persons selling the same, knowing them to be so printed 
or reprinted. The act of the 1/ G. 3. c, 57, was passed 
to remedy the same mischief^ and the words, « knowing 
the same to be so reprinted,” are omitted* It may, 
therefore, be fmrly inferred, that the l^slature meant to 
make a seller liable, who did not even know that they 
were copies. The former part of the 17 G. S. c. 57, s. 1. 

applies 
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applies to persons who actually make the copy^ and who^ 
therefore^, must know that it is a copy. But the latter 
branch applies to all persons who shall import for sale, 
or sell any copy of a print. Every person, therefore, 
who sells a copy which comes so near the original as thi% 
is thereby made liable to an action. There can be no 
reason why a person should not be liable where he sells 
a copy with a mere collusive variation; and, I think, 
we should put a narrow construction on 'the statute, if 
we held such a collusive variation from the original not 
to be a copy. A copy is that which comes so near to 
the original as to give to every person seeing it the idea 
created by the original. For these reasons, 1 think, the 
plaintiff is entitled to recover; and, consequently, that 
the rule must be discharged. 

Holeotd J. 1 am of the same opinion. We should 
be careful not to give too extensive* a construction to 
this act of parliament, but, at the same time, one suffi¬ 
cient to remedy the mischief's intended to be guarded 
agmnst. The question is, what is the meaning of the 
word “ copy.” Now, in the preceding part of the clabs^ 
the legislature have called that a copy, which is not 
'strictly BO in all its parts, being one varying from the main 
design; and I think that the word must have the same 
construction in tlic latter part. Gahagan v. Cooper was 
decided upon another act of parliament, and Lord MU 
UnborougK^ judgment proceeded upon the particular 
mode in which the counts of the dedaratiou were 
framed. 

Best J. concurred. 


3 C 4.< 


Rule discharged. 
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}822. 


irtriMutogfi 

MaylSb. 


WooLZ^Y, Executrix of Woolley, deceased, 
agaimt Clark and Another. 


^leco^ 'J^ROVER far stock in trade and household goods, 
pcnon Toto in In the first count the goods were laid to be the pro- 

llW ff lffC H tOf 

fiom the time petty of the tratator; in the second, of the plainlifi^ 
executrix. Plea, not guilty'. At the trial, before 
AtibaU C. J. at the Middlesex sittings after last Michaet- 
mas term, the following £u:ts appeared in evidence: the 
"*?**f*^: testator died on the 16th June, 1819; at that time the 

AOdf uWPSlUfCf 

when A. toek defendant, Clark, had in his possession a wiU of the 

out letten of 

■dminittntion testator, bearing date the 29th jfjiril in that year, by 
tmd6r R will liT 

whidi he wu wbich he was {^pointed executor. This will was proved 

on the 23d tfime, 1819, and administration was granted 

jm^rqimu^r ^ Clark, and he directed the sale of the several articles 

^declaration, which were sold by the 

Hdd. ttatthe other defendant, an auctioneer, on the SOth July, 1819. 
ngbtfiil ocecu- -j w 

tmr in an action The testator had made another will on the 12th Jime, 

(Qf tf Of C F WM ^ 

entitled to re- 1819, by which he appointed the plaintiff his executrix; 
of tho and it was proved that the deiendants had notice of this 
second will previously to the sale of the goods. The* 
second will was proved on the 21st Me^, 1821, (the pro- 
Sat?e bad*^ undcr which the defendants acted, 

SeliH^to ^^*ng been revoked upon citation,) and administration 

that amonnt. was granted to the plaintiff It was contended, on the 

part of the defendant, that the revocation of the probate 
of the first will did not avoid all the mesne acts, but 
that the d^ndants might shew due administration of 
the assets to the amount of the value of the goods. 
The Lord Chief Justice would not allow the defendants 

to 
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to give evidence of administration of the assets, and 
the plaintifP obtained a verdict for the foil value of the 
goods. A rule nisi having been obtained for a new 
trial. 


188S. 

yfoaaan 

Caabk. 


Brougham and Chitty now shewed cause. The pro¬ 
perty vests in the executor from the time of the death 
of the testator; and, consequently, the defendant in this 
case had no right, as against the rightful executor, to 
sell these goods. The case of AUm v. JDundas (a) is an 
authority only to shew, that a payment made , to an 
executor, acting under an existing probate, by a party 
ignorant of its being unfoirly obtained, is vaUd; and 
Parker v. Kett (&) only shews, that the party will be 
bound by a legal act done by an eimcutor de son tort; 
but here the act was ill^al. 

The Solicitor-General and Wightman^ contrA In 
Alien V. Dundas it was held, that the payment of money 
to an mcecutor, who had obtained probate of a forged 
will, was a good discharge to the debtor of the intes¬ 
tate; and in PackmarCs case (c) it was held, that though 
letters of administration be countermanded and revoked, 
a gift or sale made by the administrator acting under 
the probate was not thereby defeated; and Semine v. 
Semine (d) is an authority to the same efiect. 

Abbott C. J. There is a manifest distinction between 
the case of an administrator and an executor. An ad¬ 
ministrator derives his title wholly from the ecclesiastical 
court. He has none until the letters of administration 


Are 


(a) S T. M. Its. 
(c) 0 0.19. 


(6) 1 Zd. Xagm. 658. 
(d) SZohBO. 
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1829. 

WooLur 

MlrflMf 

€!Luub 


are granted, and the property of the deceased vests in 
him only from the time of the grant. An executor, on 
the other hand, derives his title from the will itself^ and 
the property vests in him from the moment of the tes¬ 
tator’s death. That being so, the property vested in 
the plaintiff^ as executrix, from the time of tlie death of 
the testator; and, consequently, the defendants, who 
had notice of the second will, had no right to sell, and 
therefore are liable in this action. 


Bayley tmd Holroyd, Justices, concurred.' 

Best J. Where a party obtains a judgment irregu¬ 
larly, which is afterwards set aside for irr^ularity, he 
is not justified in acting under it; but the sheriff is jus¬ 
tified. Here, the first probate was irregularly obbuned. 
The party who obtained that probate therefore, was 
not justified in selling the goods; but a creditor, who 
paid him a debt while the letters of administration were 
unrepealed, would be protected. 

Rule discharged, (a) 


(a) See Phil^ v. Bbron, 1 Str, 509. 


Wednude^, 
liaif ISth. 


The King agaimt The Sheriff of Middlesex, 
in the Case of Woodward •v. Feltham. 


had obtained, in last term, a rule nisi, 
<a>tuned after for setting aside an attachment against the sheriff 


attend beftm a for not bringing in the body, on the ground of irregu- 

jndge for pay¬ 
ment of debt 

and cotta, tte plaintiff’B attorney not bsnsg attepded at the time. 

larity. 
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larily. On shewing cause, the matter w^s referred to 1822. 

the Master, who» on this day, reported that the defend- 

ant ought to have justified his bail on Monday, 4th agahut 

The Sheriff of 

Fehruary, On Saturday, 2d February, the defendant Mumusiz. 
served a summons for payment of debt and costs, re¬ 
turnable on the 4th. The plaintiffs attorn^ did not 
attend, and the summons was renewed for the 5th. The 
bail not having justified on the ^th, the plaintiff on the 
5th, obtained the attachment. The Master was of opi¬ 
nion, that the attachment was irr^ular, because the 
plaintiff V attorney, by absenting himself irom the first 
summons, ought not to be allowed to get the advantage 
of an attadimcnt, which he would not have got if he 
had attended; os the Judge would probably, in that 
case, have directed the debt and costs to be paid on 
the 4th ; and if not paid, then the attachment might 
have issued. 

77ie Court, after hearing Abraham in support of the 
rule, and 2>. F, Jones contra, made the 

Rule absolute. 


Harvey against Cooke. 


Friday^ 
May 17th. 


/''tURNEY had obtained a rule nisi to discharge the Onana^Un- 

- ..I* 1 . tion to 

defendant out ox custody in this case, on the ground charge a de. 
that she was a married woman. The defendant’s affidavit 
stated, that she was a married woman, as by the cer¬ 


tificate annexed will appear,”, and that her husband, 

that fket should 

be positivelr stated in the affidavit. And, tbciefore^ where it was swam that she was a 
manied woman, as bjr certificate annexed will appear, it was held innifficient. 


James 
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I88S. Jimes Sutton Cocke, was still alive. She also 

stated, that she had never repr«ented herself as a single 

woman. The afSdavit also contained circumstances, 
Coon. ..... 

by which it appeared that the plaintiffi were acquainted 
with her coverture. The affidavits in answer, positively 
negatived these fficts, and stated, that she had repre¬ 
sented hersdf as a widow, which the plaintifis believed 
to be true when the goods were obtained in April, 
1821, The certificate annexed was of the marriage of 
James Cooke to Sophia Saunders, 

Whateky shewed cause, and contended, that where 
goods had been obtained, as in this casc^ under a fraud¬ 
ulent misrepresentation of the defendant’s situation, the 
Court would never interfere to relieve her on motion, 
but would leave her to plead her coverture. Her^ toc^ 
the affidavit is insufficient; for she does not sw^r posi¬ 
tively that she is a married woman, but only that she is 
so as by the annexed certificate will appear; which is 
also in a different name from that of her husband. 

I 

Gurney and Chitly, contra. It is not denied that 
she is a married woman; and, therefore, it is useless 
to keep her in custody, as she must ultimately be dis¬ 
charged. 

Per Curiam. It is clear that the affidavit is not suffi¬ 
cient in a case like this. It is, at all events, necessary 
to swear positively that the party is a married woman. 
It is not necessary to decide what would be the case 
if that fact had been positively sworn to by the de¬ 
fendant. 


Rule discharged.' 



IN TBX Tmm Ysab of GEORGE IV. 


746 


Chappell and Others against A&mjET, 

^NDMEWS moved for a rule nisi, to discharge the 
rule obtained by the plaintifis for bringing up the 
defendant, under the compulsory clause in the Lords* 
act, for irregularity, in consequence of the insnifficiency 
of the affidavit on which it was drawn up. By 32 G. 2. 
c. 28. s. 16. notices are required to be served on all and 
every creditor or creditors at whose suit a prisoner is 
detained in custody, if such creditor or creditors can 
be found out or met with; and, if not, then to the seve¬ 
ral attornics last employed in the respective actions in 
which such prisoner shall be detained in custody. And 
it further provides, that every such prisoner, who shall 
be brought up, &c. shall, on proof being there first 
made of such notices as aforesaid having been ^ven, 
deliver in open court a full, just, and true account^ See. 
The affidavit, on which the rule was obtained, stqted, 
that Mr. EtsA, one of the detaining creditors^ had been 
served with a notice^ by delivering and leaving a copy of 
it with one of his clerks, at his house in ComhiU. As 
to another creditor, named Dickens^ it was sworn that 
he was resident abroad, and that the notice was person- 
ally served on Mr. Pocockf one of the firm of Pocock 
and Co., his attornies; but it was not sworn that Pocock 
and Co. were the attornics last employed by Dickens in 
the suit under which the defendant was detained in cus« 
tody. It was contended, in support of the motion, that 
the legislature, in requiring service on the creditor, if he 
ban be found or met with, obviously must have 

personal 


1822. 


Friiaj/t 
May 17l]b 

The notices re¬ 
quired bf 
32 a. 2. 88. 

«. 16. need not 
be petionaliv 
served on die 
detaining cre¬ 
ditors. Where 
the service was 
sworn to be on 
tbe attorney of 
a creditor re¬ 
siding abroad 
it was heid suC- 
fident, although 
the affidavit did 
not state that 
be was the at¬ 
torney last em- 
pic^id in tbe 
suit under 
which die in¬ 
solvent was de¬ 
tained, the ob¬ 
jection being 
taken by the 
insolvent, and 
not on the part 
of the creditor. 



16S2. 

agabut 

AMatMTt 


Fridagt 
Mojf ITtlb 

'Where* pleeia 
•o firamed as 
that it may rea^ 
Bonably induce 
the plaintiff to 
consult counsel, 
in order to 
know how to 
deal with it, the 
Court will, on 
affidadt tliat 
Budi plea is 
wholly false, 
permit the 
plaintiff to sign 
judgment, as 
few want of a 
plea. 
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personal service and tlirai the service on Bish was de- 
fectiye; and that the affidavit as to the service on Pocock 
was defective in not following the words of the act. 
This act, if disob^ed, entails highly penal conse> 
quences on the defendant; and, th^refor^ the affidavit 
should be quite accurate. 

Per Curiam. The service of these notices was quite 
sufficient; for, as to that, this provision of the act of 
parliament i% probably, directory only. It was not 
intended for the benefit of the insolvent, but of the 
creditor^ who were to take an interest under the assign¬ 
ment of his property. And no objection is made on 
their parts. 

Rule refused. 


Shadwell against Berthoud. 


J'AWES had obtained a rule to shew cause, why the 
plaintiff should not be at liberty to sign judgment 
as for want of a plea. The acdoh was brought against 
the defendant as acceptor of a bill of exchange. Plea, 
that the plaintiff was indebted to the defendant in a 
larger sum, by virtue of a certain recognizance acknow¬ 
ledged In the Court of Exchequer, which recognizance 
was still in full forcM! and unsatisfied, ** as by the said 
recognizance rem^ing in the said courts more fully 
appears and concluded, that the defendant was ready 
to verify this by the record: wherefore ^cc. The affi¬ 
davit stated, that this plea was wholly false. 


E^nasse 
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Eqnruuse diewed causey and contended, that diere 
was no ground for this aj^lication; and that the proper 
course was, either for the d^ndant to hare replied or 
demurred to the plea. 


751 '. 

1822 . 

Sbaswxu 

agolilut 

Buxbovb. 


Per Curiam, This rule most be made absolute for 
the plea was obriously for the purpose of gaining time^ 
and would naturally induce the attorney for the plaintilBr 
to consult counsel upon it; and, in such cases, if the 
plea be fals^ the Court will permit judgment to be 
signed. If these pleas are to be tolerated, the defend¬ 
ants ought, at least, to be compelled to adopt old and 
well-known forms. 

Rule absolute, (a) 

(a) This rule was again laid down by the Court in Body v, Jokmon, in 
this term. Tlicre tlie plea was the general usue as to oil the plaintifi'’s 
demand, except a certain sum ; and as to one-third of that sum a bond 
given in satisfaction; as to another third, a set-ofl*; and as to the residue, 
a promissory note for the amount, given to the plaintiC and stili due. 
Tliere, also, there was an affidavit that the plea was altogether false, and 
the Court permitted the plaintiff to sign judgment. In Corbett v. Powell, 
in the same term, tlic fiurts were tlicse, Debt on bond by an exeAitor. 
Flea, assignment of die bond before the death of the testator, and payment 
to the assignee. Beplication, taking issue on the payment to the as¬ 
signee. According to the ordinary practice, the similiter was added in 
tile office; and after notice of trial given, tlie defendant, according to the 
ordinary practice, struck out the similiter, and demurred specially to the 
replication. Tlicre was on affidavit that the plea was false; «id the 
Court, after hearing Gntelce, who shewed cause, and Mercwelher, in rap¬ 
port of tlie rule, mode the rule absolute fbr signing judgment, fli fbr want 
of a plea. 
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1882. 


Stthtrdegf, 

Itfoy IStfa. 

It is not nvdid 
abjection tm 
shewing cuis^ 
thst s rule to 
compute was 
moT^ on the 
dspof signing 
interlocatiny 
judgment for 
not Imaging in 
the record. 
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Russen agiunst Hayward. 

^HTTTY had obtained a nisi for referring it to 
the Master to compute, &c. It appeared, that in- 
terlocutorjr judgment was signed for not producing the 
record on the 11th May last, and that the rule nisi was 
obtained on the same day. 

Header shewed cause, and contended, that as the 
party had the whole day to produce the record, this 
motion could not be made till the following day. 

Baylev J. The moment the Court have pnmounced 
interlocutory judgment, they may award a writ of 
quiry, or refer it to the Master. We arc only to con« 
sider how this will appear on the record, and there will 
be no error there; this rule, therefore, may be made 
absolute. 

Rule absolute, (a) 


(a) AtbM C. J. and Sea 3. bad left the conn. 
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1822. 


Haywood, Gent., one, &c. asaimt Chambers. Saturday. 

^ Ma^ IStli. 


A CTION on a promisaoiT note, dated I6th2>ec»n^, A bukraptin 
. , theiftteml be- 

1815, for «24/., payable on demand: with other tween these. 

counts for work and labour, &c. The defendant pleaded 

his bankruptcy to all the counts, except that upon the 

promissory note, and gave notice to the plaintiff to f”* 

prove the consideration for the note: ho also obtained a 
* debt to a ere. 

Judge’s order for particulars, under whicli Uie plaintiff who was 

^ ‘ ^ ^ \ actiogns one of 

had delivered a particular, stating the consideration for tiie commis. 

, sioners &t tlio 

the note to have been business done by tlie plaintifl^ as time, uid aAer. 

attorney for the defendant, prior to Jidy, 1815. At the 
trial, at the GiUldhaU sittings in this term, before Abbott Vor 

C. J., it appeared, that, on the 3d Isaoemhcr, 1815, a com- wm**’ 

mission of bankruptcy was issued against the dciendant, 

* •' o • proved under 

under whicli he had obtained his certificate, and that tbecominiiaion: 

Held, that such 

the plaintiff tvas a commissioner named in the commis- security was in- 
sion, and that he acted as such, and signed the defend- no a<^on could 
ant’s certificate. The note was given in the interval be- 
tween the second aud third meetings under the commis¬ 


sion. The debt for which the not^ w'os given, w'os not 
proved under the conunission. Upon this, Gvmey^ 
for the delendant, objected at the trial, that the pro- 
missoiy note was invalid, inasmuch as the /lefend- 
ant was protected from the debt, for the business 
done for him by the plaintiff by his certificate; and 
it could not be permitted, that a creditor should avail 
himBAlf of his power as commissioner, and while the 
conunission was in progress, to extort from the bank¬ 
rupt a security for his debt. The Lord Chief Justice 
VoL. V. S D thought 
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thought that a person circumstanced as the defendant 
wa^ at the time that he gave this note to the plaintifl^ 
could not be considered a free agrat, and he directed 
a noairait. And now. 

The Soliciior-Gencral, by leav^ moved to enter a ver¬ 
dict for the plaintiff. There was nothing in this ca^ 
to shew any improper practice by the plaintiff, in order 
to obtun this note, or that any favour or threat was 
held out as an inducement. It is clear, that a security, 
pven by a bankrupt, after a commission has been sued 
out, to a creditor for a pre<^isting debt, is valid. Thu- 
man v. Fenton (a); and there is notliing to take this case 
out of the rule there laid down. Here it was an ad¬ 
vantage to the other creditors; for the plaintiff not hav¬ 
ing proved his debt, the dividend to them was pro tanto 
increased by it. 

Per Curiam. If a security be taken in order to in¬ 
duce a commissioner to sign a bankrupt’s certificate, it 
would clearly be void; and it is against public policy, 
that any thing leading to that r^ult should be allowed. 
A commissioner has an important public duty to dis- 
tdiarge^ and this would naturally have a tendency to 
warp his conduct in the discharge of it; and the bank¬ 
rupt cannot be properly considered as a free agent, in 
pving a security under such circumstances. 

Rule refiised. 


1822. 

Hatwoob 

CaAXBBa. 


(a) Cnip.Sii, 
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The KiifO against The Justices of Lancasbibb. 


J WILLLdi^ had obtained a rule nisi for s man- The I 80 .S. 

damns to the ddendants* to enter ccmtiniiaiieeBy ^Tce ut^veal 
and hear the appeal of Samud Slantfidd^ one of the 
overseers of the township of Ashton-vndet^lAfnei in the 
county of Limcaster, against the allowance of the sirai of 
24L, in the constable’s accounts for that township* It 
appeared from the affidavits, that the eonstablef pursuant 
to the 18 Geo, 3. c* 19. s, 4., had lud his accounts 
before a vestry meeting, on the 26th October last, when 
the item in question, being the amount of the expenses 
of a prosecution for a misdemeanor against Mr. Samuel 
Waller, a dissenting minister, for preaching in Ae 
streets, was disallowed by the vestry. He then, pur¬ 
suant to the act, laid the accounts, on the 1st Nomember 
last, before two justices of the peace for the county, l]y 
whom the disputed item was allowed. Against this^- 
lowance Stan^ld, one of the ovemeers of the township, 
appealed. At the sessions, the remaining overseers, 
being seven in number, appeared, and being sworn, 
stated, in open court, their dissent from the appeal; and 
on this ground the sessions dismissed it, bdng of opi¬ 
nion, that unless the majority, at least, of the overseers 
concurred hi it, tlie fifth section of the act gave no 

1* * 

appeal. 


CoiUman shewed cause. The Sessions have decided 
right in refusing to hear the appeal. By the 5th section 
of the 18 G. 3. c. 19. k is provided, that in case the 

3 D 2 overseer 
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overseer or overseers of the poor of any township shall 
find the parish is aggrieved by any thing done or omit- 
^ ted by the constable, or shall have any material objection 
to the account^ or to the determination of the justice 
mentioned in the 4tli section, they may appeal. It is 
not said that the overseer or overseers, or any of them, 
may app«d. A discretion is vested in them by the act 
of parliament, which the majority are to exercise. And, 
here^ the majority have decided against the appeal. Iie.r 
v. JPascoe (a) is plainly distinguishable; for there was no 
discretion to be exercised by the overseers in that case. 
It was merely a ministerial act: and any one of them, 
therefore, was competent to put the law in force. 

J. Williams, in support of the rule. The words of 
the act are, that the overeeer or overseers may appeal, 
which makes this case stronger than Hex v. Pascoc, 
where the singular number was omitted. This case is 
clearly within the mischief to be remedied; and, unless 
this appeal be allowed, it will be competent for the 
major part of the overseers, against the will of all the 
other inhabitants, to levy a tax upon them. It must 
always be in opposition to the majority of the rated 
inhabitants; fbr, if not, the accounts will not be dis¬ 
allowed by the vestry; and it is only after such disallow¬ 
ance that the act provides for their being laid before a 
justice, against whose determination this appeal is given. 
Under these circumstances, the Court wil^ surely, in 
justice to die rated inhabitants, construe the appeal 
clause liberally. And this appeal is within the words 
of the act. Why should the word overseer, in the 


(a) 


singular 
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singular number, be, for the first time, introduced in 
the appeal clause, if it be not that one overseer may 
appeal ? The act cannot be speaking of some supposed 
case, of only one overseer being in a township; for one 
overseer cannot exist, by law, so as to be capable of 
doing any act. by death, the overseers be reduced 
to one, he cannot do any act until some other is ap¬ 
pointed. Then, unless the intention be, that one of many 
overseers shall have the power to appeal, this word, 
** overseer,” is altogether without any meaning. 

Abbott C. J. It is much to be lamented, that, in 
the different sections of this act of parliament, we should 
find a variety in the expressions used. But, looking at 
the whole, it seems to me that the words ** the over- 
seer or overseers,” used in the 5th section, arc to be 
construed in tlie same manner as the words ** the over¬ 
seers,” used in the 4 th: and that, by both, the collec¬ 
tive body of the parish ofiicers must be meant. 1 think, 
therefore, that the legislature did not intend thereby 
to give an appeal to any one of tliat l>ody. It* is 
urged, that by this construction the parish may sus- 
tun great injury ; and, imdoubtedly, it may happen 
that there may be no appeal, and that too contrary 
to the wishes of the majority of the persons rated. But 
this act of parliament seems to me to have intended to 
leave the appeal entirely to the discretion of the parish 
officers. In case the appeal be unsuccessful, costs are 
^ven; and, therefore, if we were to allow one of the 
overseem to appeal, and the Sessions awarded costs 
against him, he might possibly charge them to the 
parish rate. ^ In Rex v. Pascoe this consequence could 
sot have followed. I am, therefore, of opinion, that 

3 D S there 
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Tit 

iSf jSt am be no appeal, nnleBs the majority ef the parish 

"■ ^ceif ecmcur in iL and that the Sessions have dime 
Us Kara 

NbuXa&i of ^ 

LjjioAianNb 

BAFi.iET J. I am of riie same opinion, 'l^e mis- 
ehi^ suggested in argument could not be ait^^ather 
rwnedied, unless an appeal had been givmi to the per- 
SOPS rated, which riearly is not the case* The danse 
ipffla a power of appeal to the overseer or overseers, if 
th^ find riiat the parish is a gg rieved. Now, that im¬ 
plies that they are to exercise a judgment, which must 
be dope ^ the majority. 

^OXJtQYD J. I think that, in this case, the right of 
a^eal ie given to the body of the parish officers, and 
that the minority of them are alcme competent to exer- 
dae it, pn the {wineiplc Umt, in the exercise of a public 

general power, the majority are to act for the whole, 
the appeal is only givmi where a grievance is 
h>und by them to eaist. Now, if tlie majority, upon 
ponsideiation, determine that there is no such grievance, 
it teents to me th^, the one in the minority ought pen 
tn be allowed to appeal, on the suggestion that he aUme 
finds that a grievance exists. I think, dierefbre, that 
this rule should he discharged. 

BpsT J. concurred* 

Rule discharged. 
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JEj^ parte Deacon. 

J^OIjT moved for a mandamus to the commission¬ 
ers of the Court of Insolvent Debtors, directing 
them to receive and hear the petition of one ISary 
Deacout a prisoner confined in the King's Bench prison, 
and to proceed to an adjudication thereupon. The 
prisoner was a married woman, and had been arrested, 
together with her husband, for a debt due from her 
before coverture^ and both were then in execution for 
that debt. An application had been made to the Court 
of Common Pleas, in which court the action had beoi 
brought, to discharge the wif^ but that Court had re¬ 
fused. In consequence of this refusal she applied to the 
Court of Insolvent Debtors; filed her petition and sche¬ 
dule in due time, executed the regular assignment^ and 
offered to submit to such other conditions as the Court, 
by the act 1 Geo. 4. c. 119. is authorised to impme up<m 
insolvents seeking relief; The commissioner^ however, 
were of opinion, that bring a married woman, she 
was not entitled to the relief of the act;, inasmudi as 
she could not comply with the terms of the 85th 
section, by which it is enacted, " that when an order it 
made for the discharge of a prisoner, the Court may 
order that a judgment shall be entered up agpunst such 
prisoner, in some one of the superior cemrts of WetU 
minster^ in the name of the assignee or assignees of such 
prisoner, 8cc. &c. &c.; and that such prisoner shall exe¬ 
cute a warrant of attorney to authorise the entering up 
of such judgment, and such judgment shall have the 

S D 4 fivoe 
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1882. force of a recognizance.” The commissioners con- 
sidered this to be a prdiminary condition to the grant j 
Oeacok. ing of a prisoner’s disdiarge* and inasmuch as a married 

woman could not execute a warrant of attorney, they 
considered her not entitled to relief Mrs. Deacon had 
no property in her own right, or in the hands of trus¬ 
tees, out of which she could satisfy the debt. The hus¬ 
band joined in the affidavit, but he did not state that 
he was not possessed of property, or was unable to dis- 
chfurge the debt from his own funds. 

H6U contended, that the words of the 4th section 
were general, and did not limit the relief to any de¬ 
scription of persons whatever. They were, “ that it 
shall be lawful for any person who shall be in actual 
custod}', upon any process whatever, &c. &c. &c., to ap¬ 
ply by petition in a summary wa^', to the Court, for /its 
or ief' discharge.” There is no exertion which de¬ 
bars a married woman of this relief. By the 44th 
section a certain mode of proceeding is marked 
out for the relief of persons of unsound mind. This 
shews that the relief was intended to be universal; 
otherwise this particular exception would not have been 
introduced. Minors are dmly discharged, although 
th^ cannot make any assignment of their property, 
or execute a warrant of attorney. The language of the 
25th section b not imperative; the words are, that 
the Court may order judgment to be entered up, and a 
warrant of attorn^ to be executed. It is true, that a 
married woman cannot execute a warrant of attorney; 
but there is nothing in the act which makes the enter¬ 
ing up of a judgment and a warrant of attorney a pre¬ 
liminary condition to a prisoner’s discharge. 'Hie 

applicant 
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applicant may remain a prisoner for lifet if the pre- 1822. 

sent construction of the commissioners is rinht. ■“ 

° Ezparte 

PSACOII. 

Per Curiam. We cannot interfere; the acts of a 
minor are not necessarily void but voidable only, and 
a minor may ex^te a deed for his own benefit. This 
woman cannot comply with the conditions of the ac^ 
and the commissioners have it not, therefor^ in their 
power to discharge her; she is now in prison with her 
husband, who ought to pay this debt himself and has not 
sworn to his incapacity so to do. The court in which 
the action was originally brought^ may order her dis¬ 
charge, if they think proper; but we have no power; and 
we do not think that the commissioners of the Insolvent 
Debtor’s court have misconstrued the act of parliament^ 
in deciding, that a married woman who has no properly 
to assign, who cannot execute a warrant of attorn^, 
and comply with the other conditions, is not entitled to 
her discharge. 

Rule refused. 


The King against The Justices of Flintshire. Mmsay, 

May S20th. 


JpABKEt in last Michaelmas term, obtained a rule 
nisi for a certiorari, to remove an order of Sessions 
of the county of Flint, dated 12th last, for levy¬ 
ing and paying into the hands of the treasurer of that 
county 200/. 5s., to enable him to pay that sum, in part- 
payment of the claim of Messrs. Sanity. It appeared 
that, by a former order of Sessions, the treasurer had 
been empowered to borrow from Messrs. Sankey, who 

were 
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were bankers, the sum of lOOOA, for cariying on the 
public works within the county, to be repaid by instal- 
at This money had been advanced, from time to 

Fumaiiub tim^ jn 1817 and 181^ and repaid in account, but 
further advances being made, the balance remaining due 
to the bank was 447l.t in part-payment of which this 
order was made. The affidavits on the other side stated, 
that the whole money had been, in &ct, laid put for 
county purposes. 


The Court, (after hearing Scarlett, Littledqle, and 
H, F. Jone^ against, and Parke in support of thp rule,) 
made the rule absolute; observing that this was a rate 
to reimburse persons for a debt previously contracted, 
which was clearly bad, inasmuch as the justices had no 
right;, except by following the provisions of particular 
acts of parliament, which had not been done here, to 
anticipate the county rates, and so to make the ex¬ 
pense ultimately fall on different persons from those 
who were by law liable at the time it was incurred. 

Writ of certiorari granted. 


Laugheb against Bbefitt and Another. 

Ifi^SOtfa. 

'J^RESPASS against the defendants, who were cus- 
hwasaAgni tom-house officers, for breaking and entering the 
pirfotw. warehouse, and seizing and taking a quantity 
of vm-digrise belonging to the plaintiff on pretence of 

state bafai* aGtion brao^t, a verdict waa found for plaintiff', for the diiihrence in price 
bf,wf" Um vdue of the goods at the time of the seisure^ and the time when they were 
-r — rl 11m ju^ certified that there was probable cause for the seisure: Held, that 
the plauidff MH not precluded the SS A 8. c, 87. s. 24. from taking out execution for 
tbedmepiMndi^thejiify. 

its 
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iti being IPrench verdigrise^ that had nqt paid duty* 
Second count, for taking the verdigrise. Pico, not guilty. 
At the trial, before Abbott C. J. at the London sittings 
after last HUary term, it was admitted on tha part of 
the defendants, that the verdigrise in question was of 
Englitk manufacture, and, therefore, not liable to the 
payment ef any duty. It appeared, howei'er, that it 
was a very close imitation of French, verdigrise; the 
paper, also, iu which it was packed, and the string 
round the packa^^ being similar to the paper and' 
string in which Frea^h verdigrise was usually packed* 
The defendants kept the verdigrise sia weeks in their 
custody, and delivered it to the plaintiff bcdbre the 
aetion was brought, but in a damaged stat^ and it was 
sold by the plaintiff belbre the trial. The juiy found 
a verdict for the plaintiff, on the second coun^ for 
7SZ. 155. 8d., the plaintiff being precluded from reco* 
vering on the first, by the terms of his notice of action; 
and the Lord Chief Justice certified, under the 38 G. 3. 
c. 37. 5.34., that there was probable causa for the 
seisnre. By that statute it is enacted, ‘‘ That in^case 
any action shall be commenced agaipst any person on 
account of the seizing of any goods forfeited by virtue 
of the revenue acts, and a verdict shall be given against 
the defendaitts; if the Judge before whom such actioii 
shall be tried shall certify that there was a probable 
cause for such seizure, then the plaintiff be^es the 
thing so seized, or the value thcrcoi^ shall not be entitled 
to above 2d. damages, nor to any costs of suit.” The 
plaintiff having entered up his judgment fer the da^ 
mages obtaiued at the trial, the SdUdtor^General oh? 
tained a rule for setting aside that judgment^ un^ fef 

entering 
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entering up judgment for the plaintiff for 2d. damages 
onJ^. 

Marryat and Eykyn now shewed cause. By the very 
words of the statute the plaintiff is expressly entitled to 
recover the thing seized, or the value thereof. The ver- 
digrise itself could only have been recovered in an 
action of detinue. The damages in the present action 
are the difference between the value of the venligriso 
at the time of seizure and the time when it was returned. 
The plaintiff was not obliged to take it back in a dete¬ 
riorated state; but he might have brought an action for 
its entire value at the time of seizure. In HaUhoin v. 
Tankard (a) it was dcicided, that a Judge’s certificate 
under this statute, that there was probable cause for 
seizure, did not deprive a plaintiff of his damages for 
injuries accompanying the seizure. 


The Scdidtor-^Gcneral and Gurney, contrA The ob¬ 
ject of the statute was to protect the officers from pay¬ 
ing any costs or damages where there was a probable 
cause for the seizure. At common law the plaintiff 
would have been entitled to recover damages for the 
seizure. By the statute he is deprived of that right. 
The owner of the goods is cntitlcxl to have them re¬ 
turned, or to recover the value, but that must mean the 
value of the goods when they are returned, and not at 
the time when they arc seized. The object of the statute 
was to prevent frauds upon the revenue. At all events, 
the plaintiff made liis election by accepting the thing 
itself; and it is too late now to ask for further damages. 


(a) 1 H.M. 28. 


ABBorr 
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Abbott C. J. I am of opinion, that the plaintiff is 
entitled to have judgment and execution for the da¬ 
mages found by the jury. The seizure, in this case, 
turned out in the result to be unlawful. Now, if the 
act of parliament liad never passed, the plaintiff would 
have been entitled to recover damages for the injury he 
had sustained by the seizure and detention of his goods; 
and the value of them at the time they were seized, to¬ 
gether with any loss he might have sustained by the 
seizure and detention, would be the measure of his da¬ 
mages. If^ therefore, in the course of the cause, the goods 
had been returned, the plaintiff would still have been 
cntitlc'fl to proceed fur further damages. The act of 
parliament, in this case, deprives the plaintiff of his 
right to recover damages in respect of the seizure and 
detention of I he goods; but expressly reserves to him 
the right of recovering the thing seized, or the value 
thereof. I am of opinion, that the value thereof means 
the value at the time of seizure, and not the value at the 
time when the goods are returned; and there being 
nothing to shew that the plaintiff accepted the verdtgrise 
itself in full satisfaction, 1 think that he is entitled to 
have the difference between the value of the verdigrise 
at the time pf seizure and the time when it was returned 
to him; and that, being st», this rule must be discharged 
with costs. 


Rule discharged with costs. 
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Meule and Another against Goddard. 


Mrnntajf, 

SOtfa. 

mm ■ new JN this case the plaintiff having obtained a verdict on 
Sbecwta*nr*^ the first trial, a new trial was ordered, and the costs 
of the first trial were directed to abide the event of 
mews the uiU- |j Upon the second trial there was a verdict 

niAts evi?nc or * 

Ae ceute. wd jj,p defendant, which was also set aside. The rule 

therefore, if the ' 

▼eidict on the 
■ecund trial be 
■et aside, and 
on a third trial, 
the ultimate 
event is the 
■ame as at the 
first triid, the 
party will be 
entitled to the 
costa of the fixst 
triaL 


for setting aside that verdict, was silent as to the costs. 
Upon the third trial, the plaintiff obtained a verdict. 
The master on taking the costs, allowed the plaintiff the 
costs of the first trial. 


Gaselee now moved, that the Master might review his 
taxation, and contended, that the plaintiff could only be 
entitled to such costs, in the event of his obtaining a 
verdict on the second trial, which he had not done. 

But the Court held, that the csvent of such trial meant 
the ultimate event of the cause. 


Rule refused. 


Doe Dem. Phillips against Roe. 


A tenancy by 
virtue of on 
agreement in 
voting, for 
three months 
certain, is a 
tenancy ••fora 


RULE had been obtained, calling on the tenant 
in possession, to shew cause why he should not, 
pursuant to stat. 1 Geo. 4. c. 87>, undertake, in cose a 
verdict should pass for the plaintifi^ to give judgment of 


the term next preceding the time of trial, and also why 

nde* should not enter into a recognizance, by himself and 

oUi^ upon sureties, in a reasonable sum conditioned to pay the 

the tenant to _ ^ 

enter into a ie> costs and damages which might be recovered by the 
oogniaanoe un- o o 

der that statute^ 

R R luuwecBMiy to esprsis ia the role nisi the amount of the lecuri^ required. 


plaintiff 
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pliuntiff to the action. Ihe tenant had held the pre^ 
miaes in question, which were of the annual value of 
20/. under the lessor of the plaintifl^,^ three months 
certain, by virtue of an instrument in writing which waa 
annexed to the affidavits in support of the rule, and was 
not stamped. 


TIT 

1B22. 

Din tea. 
Fanun 
epiiut 

ftbfea 


2>. F. Jones shewed cause. Her^ as the agreement 
is not stamped it cannot be received in evidence, and 
then it does not appear at all that the defendant holds 
by an agreement in writing. The intention of the 
act was not to make any difference as to the admissi* 
bility of unstamped instruments, but to leave any ot^ 
jections as to the admissibility of evidence in the same 
situation, upon applications under this statute as th^ 
would have been if the cause had been tried at Nisi 
Prius. If this had been an agreement only, it might 
have been doubted, whether, inasmuch as' the subject 
matter was altogetlier less than 20A, the instrument re¬ 
quired any stamp; but this instrument, though called 
an agreement, enured in point of law as a leas^ *and 
therefore reejuired a stamp, within 35 Geo, 3. c, 184., 
schedule part 1. Secondly, the case is not within the 
act of parliament, which applied only to cases of, a de¬ 
mise for any term or number of years. Now here, the 
tenant held only for three months, and, indeed had 
only engaged for that term. The words in the sta¬ 
tute must be read, term of years or number of years, 
otherwise a taking for a week might be considered to be 
a term, and might expose the tenant to all the ex¬ 
pensive proceedings authorised by this act. If a di& 
ferent construction is to prevail, the insertion in the 
first section of the act, after the words for any term," 
of the words or number of years certam, or from 

vewT 
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1882. year to year,” is mere surplusage. Tlic true con- 

' struction' is, to apply the act of parliament to coses 

Hob omu . « 

Fuitxirs of ransiderablc leases or holdings from year to year, so 

Rok. long as both parties please, and not to extend it to 

trifling cases of holding for minute fractions of a year. 

Thirdly, the rule nisi should have specifled tlic amount 

of the security for which the plaintiSf asked ; if that qum 

were reasonable the tenant might not shew any cause; 

if it were disproportionate or uncertain, he would be 

bound to do so. 

Header, in support of the rule, aflei* stating that 
55 G.3. c. 1S4. schedule part 1., was confined to leases 
at a yearly rent, was stopjied by the Court. 

AsBorr C. J. It is unnecessary to decide the ques¬ 
tion as to the stamp, for, even if a stamp were requisite, 
we should enlarge the rule, and give the plaintilT 
time to get the instrument stamped. As to the second 
point, 1 think that the present was a. ** term” with¬ 
in die meaning of the act of parliament. One of the 
main objects of the statute was, to save the landlord 
the necessity of going to trial, where the tenant holds 
over vexatiously, and where the trouble and cxpence of 
an ejectment may be veiy disproportionate to the value 
of the premises. With respect to the third point, it 
appears to me to be sufficient, that the amount of the 
security should be specified when the rule is made ab- 
Eolute^ as the Court will then be enabled^to judge what 
may be a reasonable sum to be fixed, upon hearing all 
the circumstances of the case. 


Hatlet 
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Batieit J. I am also of opinion that the case is 1822. 
within the act of parliament. It is a very beneficial 
statute to landlords, where the tenant has really no de- 
fence, and it may be also beneficial to tenants, in saving 
them from fruitless expense. 

Holrovd and Best Js. concurred. 

Rule discharged. ( 0 ) 

^a) Sm Liu, f, 67, and C». £du. 54. 5. 


Jones against Woollam.. 

J^EBT on bond to the plaintiff treasurer of a friendly Debt on a bond 
society, &c. The condition set out on oyer was tn^urer 
for the payment of a sum of money to the plaintifi^ or 
his successor, treasurer of the friendly society above 
named, or the executors or administrators of the plafn> Jad ««>» 

* cxinfiriutfdAttbe 

tiff Plea, that the bond was executed by the defimd- quarter secsioi s 

piirsuttni to 

ant to the plaintUl^ as tiaasurcr of the society, and for sstr.s. e,S4.i 
the use and benefit of the society, and for no other murrer^ttl^a 
cause or consideration whatever, and Uiat the rules, uiebond'^g 
orders, and regulations by which the society was go- 
vemed, had not been exhibited, confirmed, or filed, 
at the quarter sessions, pursuant to the statute 33 6.3. 
c. 54. To this plea there was a general demurrer. 

Storks, in support of the demurrer, was stoiqied by die 
•Court. 


3 £ 


Von. V. 


BamewaU 
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BamemU contra, contended, that the plaintiff in liis 
character of treasurer to the society, had no authority 
to take the bond, inasmuch as the rules of the society 
had not been regbtered according to the provisions of 
the S3 Gm 3m Cm S4lm Sm 2. 

Per Curiam. If the plaintiff does not comply with the 
terras of the statute, he may not be entitled to the privi¬ 
leges conferred thereby, but as tlierc is no expr^s pro¬ 
vision avoiding securities given to treasurers neglecting 
to register the rules, the bond is good at common law, and 
the plaintiff is entitled to tlie judgment of the Court. 

Judgment for the plaintiff. 


Doe, on the Demise of the Earl of Bradfobd, 

against Roe. 

moved for a rule, calling upon the 
***** tenant in possession, to shew cause why he should 

wltbout ft leste 

or ■groMnent not undertake^ in case a verdict passed for the plaintifl^ 
ia writing. It is . . 

not s cue to give judgment of the term next preceding the trial, 

within 10.4. ® ® 

6. S7. 1 .1. and why he should not enter into a recognisance, con¬ 
ditioned to jiay the costs in pursuance of the I G. 4. 
c. 87. s. 1. It appeared upon the affidavit, that the- 
tenant held from year to year, and that the tenancy had 
been determined by a- regular notice to quit: but there 
. was no lease or agreement in writing. 

Bayley J. The words of the statute are, ** where 
the term or interest of any tenant holding under any 
lease or agreement in writing, any lands, &c. for any 
tmn or number of ye^^cegrtiun, or from year to year, 

4ifii 


1822, 

Jems 

agai»*t 

WooUisab 
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shall have expi^ or been determine Iw a notice to 
quit.** I think tlie words, ** under a lease or agree* 
ment in writing,’* apply to the whole sentence, and are 

I. . * g • • 

not confined to the case of a tenant holding for a number 
of yrars certain. 

Rule refused. 


T?i 


1822. 
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The &NO against |1ighmobe. 

^UO warranto against the defendant for using and 
exercising the office of bailiff or sub-bailiff of the 
borough of Milhoume port, in the county of Somerset. To 
this information the defendant pleaded several special 
pleas. The bailiff was the returning officer of that bo¬ 
rough. MereaoetJier in last term obtained a rule to dis¬ 
charge the rule to plead several matters, and for striking 
out all the defendant’s pleas except one^ on the ground 
that this was not a corporate office, and therefore, was not 
within the 9 Anne, c. 20., and he cited Rex v. Richard¬ 
son. (a) And Gaselee, contra, had obtained a #ole 
nisi for quashing the information, on the ground, that 
if this did not fall within 9 Anne, c. 20., the information 
itself could not be supported. Both rules were ordered 
to come on together. 


Aa infbnution 
in tlie nature 
of a quo war¬ 
ranto may be 
gruted at 
common law 
within the 
9 Jtnue, c. SO., 
against a parqr 
for exercising 
the office of a 
bailiff in the 
borough of if. 
although it sraa 
not a corporate 
office. 

Quaere, whe- 
Uier in such a 
case the de¬ 
fendant may 
plead severu 
nuiitcns 


Scarlett, Adam, and Mereaxther for the crown, in 
support of their own rul^ cited, in addition to Rex v. 
Richardson, the cases of Rex v. WdUis (b), Rex ▼. JVil- 
ltams{c) and Btdler M. P. title Mandamus, 204. 211. 


(a) Slbuh 469. (6) 4f T. M. VtS. (c) i ffSrr.dOB. « 

9E 9 And 
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18S2. 
TIm Kiko 

iigainU 

Jboiatoitx. 


And a* to the other rale, they contended* that this was a 
proceeding at common law* and not founded on 9 Anntt 
e. 20.* and thev cited numerous instances of such in* 
formations granted at common law previously to the 
passing of that act. Tiiey were then stopped by the 
Court. 


Gasclce and contra, contended that, if this 

was not a corporate ofTtcc, there was no right to file 
any information, and if it was, then the defendant had a 
right to plead double. The 9 Ann. c. 20. s. 8. obviousiy 
refers to eases like the }>resent. Tiie words in the 
1st section arc not necessarily confinciJ to corporate 
-oflices. For the preamble speaks of offices in cities* 
towns corporate, borouglis* and other places. [A6~ 
boU C. J.* there are the words ** burgesses or freemen,” 
which seem to confine it to places having burgesses or 
freemen.] In the 8th section* clearly the word borough 
hos a more extensive signification, and it is strange* if 
the same w’ord is used to signify two different things in 
the same act of parliament. The 32 G. 3. c. 58. cor¬ 
roborates this view. For, if that does not extend to 
other than corporate offices* there will be many coses 
where, after six years’ possession, the party may be 
ousted by quo warranto. J. It is in the dis¬ 

cretion of the Court to grant such rules, and probably 
they would not do it in such cases.] Here* the defend¬ 
ant has no other way of raising this point. The other 
side may* if there be no power to plead several matters* 
demur* and so the question will be on the record. 

Abbott C. J. It is too much to ask of the Court to 
quash an information founded* like the present* on 
numerous precedents* previous to the passing the 

statute 
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statute 9 Atm. e. 20, ; and that, too, in a case in whidi 
it is open to the defendant, by writ of error, to raise 
the point. That rule must, therefore, be discharged. 
On the same principle we shall proceed with the other 
rule. If we make it absolute, we shall altogether pre¬ 
vent the defendant from setting our judgment right by 
writ of error; but if we discharge it, and the defendant 
pleads double, the error will be on the face of the re¬ 
cord, and then the prosecutor may take the case ulti¬ 
mately before a higher tribunal. 

Both rules discharged. 



Note. Till! prosecutor did not demur, but filed ri'plications to all the pleas. 


The King against Rogers. 


^CARLBTT had obtaincil a rule nisi for a certiorari 
to remove an order of Sessions, of the town and 
county of Nottinghanit confirming a warrant of distress, 
signed by two mngistrates, fur enforcing the payment of 
wages, s-.'.id to be due from Thomas Kay to William 
HogerSi for work done by the latter in the silk manufac¬ 
ture and the cotton manufactory. The wages, for which 
the warrant issued, had been paid previously in goods, 
which payment the magistrates altogether disallowed. 
The Sessions, on appeal, considered the point of hivr 
so doubtful, that they confirmed the order, subject to 
a special case. The question was, whether the certiorari 
was taken away . 


May SOtli. 

The 17 G. 

C« 50* S* SSm 
tnkes away 
the writ ^ 
certiorari 
only from 
offences for the 
first time cre¬ 
ated by 22 G.2. 
c. 27., and dues 
not apply to 
those created 
by IS G. 1. 
c. 34., and ex¬ 
tended to the 
silk and cotton 
trades by 
22 G. S. c. 97. 


Denman shewed cause. There is no authority to 
issue a certiorari in this case. By 12 G. 1. c. 34. s. 3. 

3 £ 3 clothiers 
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ciothim In tlie woollen manufacture were prohiMt^ 
H’bm pacing wages to their workmen, partly in good^ 
ah^ tiy the 4*th section, a penalty was imposed on them 
fer so iibing. Now, the provisions, penalties, and for- 
feitur» liniier that act contained, were, by 22 G. 2. 
e, 27. s. 12. expr^sly extended to workmen in the silk 
aiid cotton manufacture, and the penalties and for¬ 
feitures were to be inflicted, levied, and recovered, in 
the same manner as those in the 12 G. i. c. 34. Then 
came 17 G. 3. c. 56. s. 22., which took away the writ of 
cbrtidirari in cases df proceedings for offences against 
the 22 G. 2. c. 27> The certiorari is, therefore^ takbn 
away here; for this is clearly an offence under the 
22G.2. C.27. 


Scarlett and JVl tt. Ctiirlec, conti^. Thb certiorari is 
not taken away; for this is substantially -an offence 
un^er the 12 G. 1. c. 34. The only effect of 22 G. 2. 
c. 27. was to extend the provisions of that act to the silk 
and cotton trade; but the offence was not by that act 
prohibited, but by the former. There are offences cre¬ 
ated by the 22 G. 2. c. 27., for the iSrst time^ to which 
the clause in die 17 G. 3. c. 56. most properly applies. 
Here, a special cose, on a nice question of law, has 
been reserved by the Sessions; and, unless the writ of 
certiorari is expressly taken away, the Court will not 
refuse to grant it. 

Bati.ev J. (a) By the 22 G. 2. c. 27* a variety of 
specific offences were created; and that having been done, 
by the last clause the provisions of the act of 12 G. 1. 

Ja) 'AtiMt C.7. and ^Bett 3. had left ilie emit. 
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c. 34. were extended to the silk and cotton trade. Now, 
I think that the best construction we can give td the 
17 G.S.C. 56. s. 22., on which this question turns, will 
be to hold, that it extends only to the offences created 
for the first time by the 22 Q. 2. c. 27. If 8<^ the writ 
of certiorari, in the present case, is not taken away. 


1822. 
Tbs Knre 

agftUut 

Boats*. 


Holrotd J. concurred. 

Writ of certiorari granted, (a) 

(a) Sm 17 Gm 3* c* 9* 2CX 


The Kino ustainst The Inhabitants of Oakmbbe. Monday, 

^ May aoth. 


^J^WO justices, by their order, dated April 1st, 1821, 
removed Jdhn Bradford from the township of Over 
Tahletf to the township of Oakmere, both in the county 
of Chester. The Sessions, on appeal, confirmed the 
order, subject to the opinion of tliis Court upon the 
following case. The township of Oaknure was before 
and until the passing of a certain act of parliament in 
the S2d year of his late majesty, part of the forest rf 
IMamere, in the county of Chester, and an extra- 
parochial place. Under and by virtue of the said act, 
intitled, ** An act for inclosing the forest of Delamere, 
in the county of Chesterf the forest was, in December, 
1819, duly divided into four separate townships, of 
which Oakmere was one. Since that time overseers of 
the poor have been duly appointed for the township of 
Oakmere. The pauper, John Bradford, was bom many 

3 E 4 years 


Whm a dis> 
trict previonsly 
extra-parochiid, 
was bjr act of 
parliament 
made a town.- 
ahip; auditwaa 
prorided, that 
from thence¬ 
forth it should 
maintain its 
own poor and 
repair its own 
roads, and have 
the like powers, 
privilege^ and 
immunid^ 
and be autgeet 
to the same 
regulations as 
other townabips 
vnthin the 
county: Held, 
that this clause 
was prospective 
only, and that 
a bastard bom 
within the dis¬ 
trict previously 
to passing the 
act was not 
settled dierst 
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1889. 

Vbm Kixe 
Xgnuuf 

Tin Inhabit¬ 
ants of 
Oaznux. 


3'ear8 ago, a bastard, in Odkmere, whilst it was an cxtn- 
parochial place, and part of the forest of Delamere, 
The question lor the opinion of the Court was, whether 
such order of removal to Oakmere, as the birth-place of 
the pauper, could be sustained. . 

The following were the clauses in the local act, on 
which the question depended, ** And be it further en¬ 
acted, That the district called or known by the name of 
JDelamere Forest^ and all such lands, lying contiguous 
thereto, as are now extra-parochial, shall, as soon as the 
moiety of the siud forest, which is hereby directed to be 
allotted to and amcmgst the persons enjoying rights of 
common thereon shall have been so allotted, divided, 
and inclosed, be and be deemed and taken to be a pa¬ 
rish, and called and known by the name of Delamere 
parish, and shall for ever thereafter be and be deemed 
and taken to be a rectory. 

** And be it ftirther enacted. That tlie said com¬ 
missioners shall, and th^ are hereby autliorised and 
required to divide the said parish into two or more 
townships, to be called and distinguished by such names 
as the said commissioners shall appoint; and when the 
same shall be so divided, each and every such township 
from thenerfarth Jur ever thereafter^ provide for its 
*mn poor, make and maintain its own roads, and have, 
enjoy, and be vested vsith mtch and the like powers,. privi» 
leges, and immunities, and be subject to the same regida» 
tions as are incident to, and as are had, held, and enjoyed 
by the several other tawndiips tjeUhin the said county of 
Chester, by the laws and statutes of that part of the 
United Kingdom of Great Britain and Ireland catted 
England,” 


NdUm, 
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No^th in support of the order of Sessions, contended, 
that the section of the local act was retrospective, and 
that all acts done within the local limits of Oakmere^ 
which would have conferred a settlement elsewhere, were 
sufficient for that purpose to confer a settlement in 
OokmerCf after that place became a township. That is 
always the cose where ovcrseci's are appointed for a vill, 
although no such overseers have ever been appointed 
before. Here, too, the clause makes tlicm liable to the 
repair of roads, which must obviously extend to roads 
antecedently existing. 


1882. 

TIm Knia 
agabut 
The Inhel^ 
taOM'vi 

OenoBx. 


J. WillieanSi contra In the cose of a vill, it must 
have been so for time immemorial; and, therefore, it 
was, during all that time, a place where legally a settle¬ 
ment could be gained. But, here, it is made a township 
de novo. As to the roads, they were existing in Oak* 
mere at the time it became a township, as well as before, 
and they, therefore, do not fall within the same reason 
as antecedent settlements, which had no such existence. 
The act must, as to the latter, be prospective; ^fbr, 
otherwise, injustice would follow. In this very instance, 
the mother of the pauper,, at the time he was born, 
must have been removeablc to her own settlement else¬ 
where. But, being in an cxtra-imrochiol place, she 
could not then, for that reason only, be removed. 

Cur. adv. vuU. 


And now, on this day, the judgment of the Court 
was delivered by 

Abbott C. J. This case arises on the act 52 Geo. S. 
for enclosing the forest of Delamere^ and the question 

w. 
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1833. ^ wiietlier the district newly created into a township 

under this statute, wliich before was neither in any 
parish nor township, is to be considered ns if it had 

Mtsof formerly been a parish or township, with regard to 
settlements; or, only as becoming so from the time of 
its creation tinder the act, and as if it had formerly 
been wholly uninhabited. And we are of opinion, that 
tlie latter is the true construction and effect of the 
statute. If the former construction should be adopted, 
much inconrenicncc and litigation might ensue. Many 
parishes, wherein paupers have been considered ns le¬ 
gally settled, and have accordingly been maintained, 
might relieve themselves from their burthen, by remov¬ 
ing to this new township not only illegitimate persons 
bom within the district whereof the township consists, 
but also many of those who had been servants or ap¬ 
prentices, or had rentctl tenements of the yearly value 
of JO/, within it. By sucii removals a heavy burthen 
might be thrown at once upon the new township. 
It is true, on the other hand, ti:ut the new township, 
having now overseers, may remtive i^ersons which the 
inhabitants of the district could not previously do: 
but then the inhabitants were not previously under the 
same legal obli^tion to maintain tlie poor who iniglit be 
found within it, as a parish or township; the conse¬ 
quence of which must have been that such poor would, in 
gcneral,find their way without removal into those parishes 
or townships that were compellable to maintain them; so 
tiiat the new power of removal would not be likely to 
afibrd a relief commensurate with the new burthen i 
and the former want of the power of removal might 
b'avic the of charging this new township with the 
maintenance of persons under circumstances in which, 

if 



IN THE THISB YeAB OP GEOROfe IV. 



if the district had been previously a township, the 
inhabitants might have taken care to prevent the bur> 
then from falling upon them, as by the removal of un** 
married present women, or of persons coming to settle 
on tenements under lot a-yedr, especially before the stat. 
85 Geo. 3. c. 101. The latter, indeed, would not 
acquire a settlement for themselves, but settlements 
might be derived under them by apprentices and ser¬ 
vants. And this is not like the case of a modem 
appointment of overseers to places that foraierly had 
no such officers; because all such places must have been 
vills from time immemorial, and consequently under a 
legal obligation to maintain their poor, and possessing 
a legal right to the appointment of officers, and by 
such appointment to remove persons under the same 
circumstances as other townships or parishes might do. 
The consequence of this opinion is, that both the 
orders must be quashed. 


isn. 

Tb« Kme 

egmHMt 

The lyiluUe- 


Both orders quashed. 
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1822. 


iifmitnf, 

SOtha 


The King against The Inhabitants of 

B.^ltLESTON. 


Where* paridi 
apprentice was 
amiRned by hu 
original masta- 
to J- S. by an 
instrument in 
writing, but 
there was no 
consent of two 
magistrates: 
Hekl, that this 
was not a law¬ 
ful assignment 
under SS G 3. 
c 57. *. 7., but 
it was sufficient 
to diew the 
consent of the 
first nunter, to 
the service to 
J, S., and con¬ 
sequently, such 
service was 
good as a ser¬ 
vice under the 
original inden¬ 
ture, and con¬ 
ferred a settle¬ 
ment. 


'J'WO justices removed Samuel Blockleif and his family 
from the parish of Heather^ to the parish of Barlcs- 
fon, both ill the county of Leicester. The sessions on 
appeal confirmed the order, subject to the opinion of 
this Court on the following case. lu sup|X)rt of the 
order, a settlement by apprenticeship under a parish 
indenture to John Grcftsleij iii the appellant parish, 
was proved. The appellants, in order to shew a sub¬ 
sequent settlement in the parish of St. Marijy in Lei¬ 
cester, gave in evidence a paper purporting to be an 
assignment of the pauper, in Fcbntary 1812, by the 
said John Greade^ to Thomas Dally of that parish, and 
proved a residence of more than <10 days in the same 
parish under that assignment. There was a premium 
of 5/. paid by Greaslcy to the new ninster, but it was the 
sum which he. Greasily, had received with the pauper, 
on the original biiuling from Heather. The instrument 
by which the assignment was made, was iu writing, and 
was executed by Greasley, Dally, and the pauper. The 
instrument, after reciting that the apprentice had about 
eight years of his term unexpired, as appeared by his 
indenture; stated, that for divers good considerations, 
Greadey did fully and absolutely give, grant, assign, and 
set over unto Thomas Dally of the borough of Leicester, 
framework-knitter, all such right, title, duty, term of 
years to come, service and demand whatsoever, which the 
said John Greadey had, in or to the said Samuel BlocUey, 


on 
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on which he might or ought to have in him by virtue of 
the said indenture. And the snid John Greasley cove¬ 
nanted with the snid Thomas Dalbif, that he, the said 
Samuel Dlochletf should, notwithstanding any thing to be 
done by Greaslrif during the said term of years, well and 
truly serve the said Thomas lialby as his master, &c. 
Provided, that the said Thomas Dalby shall well entreat 
and use him, anti learn him the craft, mystery, and occu¬ 
pation of a frame-work knitter; and should also allow 
him suflBcient meat, &c. which the said Thomas Dall^ 
agreed to do in consideration of the services of the said 
apprentice;*and also, the sum of 5/. agreed to be paid 
by Greasley to Dalby^ being the said sum of money, 
which he, the said John Grcaslcy received with the said 
apprentice, from the churchwardens and overseers of 
Heather, on their putting and placing him, the said 
Samuel Blocldey, apprentice to the said John Greashy. 
It was objected by the respondents, that this assignment 
was pot made under the .G. :i. c. 57. with the consent 
of two magistrates in writing; and therefore, was not an 
instrument under which a settlement coidd be gained. 
The appellants contended, that it was a valid instrument 
to confer a settlement, and cited the 5G G. 3. c. 131». 
s. 9. which passed subsequently to the assignment. The 
case was argued on a former day by 

Phillipps and Dvearris, in support of the order of 
sessions. This was not a valid assignment of the ap¬ 
prentice not having been made with the sanction of two 
justices. The 32 G. .S. c, 57. s. 7. provides, that it shall 
be lawful to make assignments in writing, of parish 
apprentices by consent of two magistrates. And this is 
compulsory, it being lor the benefit of the apprentice, 
that a controul of this sort should be exercised. It is 

argued. 
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1822. argued, that 56 G. 3. c. 139. s. 9. shews that tliis is not 
the true construction, but that there might be valid 

Hm Kixa ^ ’ ° 

^iiut assignments not in writing, and not with consent of 

Tim tnlisbit* 

iuts of two justices. But this is easily explained; for the 9th 
section of 32 G. 3. c. 57. provides, that the 7th section 
diall not extend to cases where the premium given 
exceeds Si. The 56 G. 3. c. 139. s. 9. extended the 
provision to all cases, whether the premium was more 
or less than 51. The two clauses are therefore quite 
consistent. But, secondly, this is not good as a consent. 
For it was given alio intuitu, and that which is not valid 
as an assignment cannot be made good as a consent. 

G. W. Marrioil and Sinurns, contrA This was a good 
assignment. The 32 G. 3. c. 57. s. 7. only extends to 
cases of apprentices, whose masters being compellable 
by virtue of 8 and 9 IV. 3. c. 30. s. 5. to take more than is 
convenient to them, may be forced to assign such ap¬ 
prentices over to other persons. But this apprentice 
was not in that situation. There arc many instances in 
which cases of parol assignment have come incidentally 
before the Court without objection; yet all these cas» 
would have been wrongly determined if this be cor¬ 
rect. The 56 G. 3. c. 139. s. 9. was passed for the very 
pur{X)se of correcting this evil, and shews by its pro¬ 
hibition of such assignments in future, that theretofore 
they had been valid. But secondly, at all events this 
amounted to a consent by the first master, that the 
apprentice should serve the second. Here, he clearly 
knew and consented to the particular service. In what 
form that consent be given is immaterial, if in fact a 
consent be given. A settlement was therefore gained by 
the latter service, and the order of sessions is wrong. 

CImt. xhM. 

AsA 
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And now, on tins day the judgment of the 0)art was 
delivered by 

Abbott C. J. Wc arc of opinion tliat the pauper 
gained a settlement in the borough of Leice^er, and, con¬ 
sequently, that the rule must be made absolute for quash¬ 
ing the order of removal, and the order of sessions con¬ 
firming the same* The lusignment of the apprentice 
and the service to his new master, were prior to the 
prohibitory statute 5G Geo. 3. c. 139, and, therefore, 
are not affected by it. The prior statute 32 Geo, S. 
c, 57. s. 7* is*not a prohibitory but an enabling statute. 
Before that statute, a master could not discharge himself 
from the obligation to maintain a parish apprentice by 
assigning him to another person, nor were the appren¬ 
tice and the new master subject to the ordinary juris¬ 
diction of the justices, with respect to masters and parish 
apprentices. This appeat^ by the preamble to the 
section, and then the act proceeds with certain enact¬ 
ments, whereby if the terms arc complied with, these 
inconveniences arc remedied. If the terms arc not 

s 

complied with (and in the present instance they were 
not) the case is not within that statute; but it is to be 
considered, with regard to the law, as it stood before 
that act was passed. And so considered, although the 
assignment may be for many purposes inoperative, yet it 
manifests a consent of the first master to a service with 
the second, and renders that service a service under 
the original binding. This is established by the cases 
of Jtex V. T/ic Inhabitants of East JJridgcford (a), and 
Itex V. The Inhabitants of St. Petrox. (b) In the first 


1822. 
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(a) JBurr. & C. IS3, ^ S Sail. 407. S. C, 


(6) im. 348. 
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of those cases,*the widow of the first master, who was 
of Onton, without taking out administration to her hus¬ 
band, assigned the apprentice to one George^ ai^aumlont 
and George, afterwards, by parol, assigned him to one 
Baggaley, at East BridgeforA ; and it was held, that he 
gained a settlement by the service at F^st Bridgejbrd, bt/ 
reason of the consent. In the last of those cases the ser¬ 
vice, under tlie original binding, was in St. Petrov; and 
the first mistress indorsed the indenture, and delivered it 
up, together with her interest in the apprentice, to om? 
Foale, of Stoke Fleming, and the apprentice, by a new 
indenture, to which the mistress was not a j>arly, volun¬ 
tarily bound herself to Fuale, and served him at Stoh- 
Fleming; and the Court held, tiiat though an assign¬ 
ment of an apprentice (except by cusluni ixi London) 
cannot strictly be made; yet, as this assignment was 
with the assent (jf t,!ic mistress, the service under it 
would be good, fcjr the purpose of conferring a settle¬ 
ment; for the H'rvitndc continued under the Jirsl binding. 
And tiicsc cases, and some others determined u[ion the 
same principle, appear to have been recognised by the 
Court, ill the case of The King v. Tlie Inhabitants of 
Chrislceve {«), in which case the first master bad not as¬ 
signed the ajiprcnlice, but liad taken upon luniself to 
bind Ijcr out anew, with her consent, to another per¬ 
son, by a new indenture of apprenticeship; and the 
Court, on that account, thought tiint the service to the 
second master could not be considered as a service under 
the original indenture. 

Order of sessions quashed. 


(«i) 11 Eait, 96. 
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1822, 


Doe oq the Demise of John Gileard against 
Richard Gillard. 


'p'JECTMENT for iredbold lands, situate in the at the time 

iR j makiog! lib 

parish of Alvington^ in the oiunty of Devmi. will, wa« scbed 
At the .trial, before Graham B., at the Devon Summer 
assizes, 18551, a verdict was found for the defendant, 
subject to the opinion of the Court on the following 
case; ingho^, 

which he tn- 

John GiUard, the lessor of the plaintiff, was the heir habited, in the 

pariah of Ji.; 

at law of Bichard Gillard, his unde, deceased, who, at and mx acres of 
the time of making *his last will, and at the time of his the ^Uh of 
death, was seised in fee-simple of several freehold and tant'fron) the' 
leasehold tenements; that is to say, of a certain freehold * 

tenement, consisting of a dwelling-house and garden, hSTl^dH*** 
with the appurtenances, called GreenhiUi two other dis- 
tinct freehold tenements, the one consisting of three and fifty-dght 

acres of free- 

cottoges and gardens, with the appurtenances ; and Alic bohi land, and 

, „ , . 1 , some Icasdiold 

Other of four cottages and gardens, with the appur- land in the 
tenancy; and a small leasehold garden near to the 
tenement, called GreenhiUi all situate in the parish of 
Dodbroohe, in the county of Devon ; six acres of land, J**® ‘iweUifB 

' " house, and hod 

in hiii own oc¬ 
cupation all the land in the pariah of IK, the freehold lands in the parish of S., Mid lease¬ 
hold lands near the village of 27 .; but the freehold lands in tlie pariah of 1). were in the 
occupation of tenants. Before the making of the will, A. bad contracted to sell all the 
lands in the parish of A, and the leaseholds near the village of Ji. 'Hic amount of A.'* 
debts at the time of his death exceeded his personal property. A., shortly beibre bis death, 
made a will as fdUows: " I direct my debte, legacies, and funeral expenses, to be paid ; 
with the due payment whereof I choige my real estates. I give to my nephew, 1'. G., 
7001., to be paid by my executor; and to my nephew, J. G., (the heir at law) SOI., to be 
paid by my executor; im, lastly, I constitute JZ. G. my sole executor of all my lands 
m ever, ara all my leasehold pn^rty here or at 27., or money that shall become due for 
the same, paying certain annuities thoeout by half-yearly payments :** Held, that by this 
will the executors took a fee in Uie fieebold lands in the poridi of ir. 


VoL. V. 


situate. 
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183£. situate in the paridi of Stokenham, in the same county, 
^ ~ and upwards of a mile distant from the village of Bees/oti, 

Giuabs in the parish of Stokenham s and of several leasehold 
Guum. tmements, and about 70 acres of leasehold land, in and 
near the village of Beesttm s and of about 58 acres of 
freehold land, in five several distinct freehold tenements; 
and one leasehold tenement, consisting of 23 acres, 
.situate in the parish of JVest Alxington^ in the said 
county: but these estates were originally parts of a 
manor of JDodbrooket and were, in 1812, purchased by 
and conveyed to the testator, Richard Gillard, as parts 
and parcels of such manor, on a general sale and dirl< 
sion thereof and which manor has, from that time, 
ceased to exist. Richard Gittardy tlie uncle, at the time 
of making and publbhing his will, and at the time of 
his death, resided in the dwelling-house called Green- 
hill, and hml in his own occupation all the land in the 
parish of West Alvingtoti, and also tlie freehold lands in 
the parish oi Stokenham, and leasehold tenement and 
leasehold land situate in and near the village of Beesion s 
but, the freehold cottages and gardens, and the small 
leasehold garden in the parish of Dodbrooke, were in the 
occupation of tenants. The freehold land in JVest Al- 
vington consisted of ten distinct closes or fields, eight of 
which lie toother, except being separated by the high¬ 
way ; the other two were separated from these eight by 
estates belonging to other persons; and the neaiest field 
to the residence of Richard Gillard, the und^ was dis¬ 
tant from it, by the common road, 1^ somewhat less 
than half a mile. Before the making of the will, Richard 
GiUard, the und^ had cmitracted to sell to one Neaman 
all the lands situate in the parish Stokenham, and the 
leaseholds in and near the village of Beeston, for the 
sum of 2040^. The amount of the testator’s debts, at 

the 
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the tune of his death* exceeded his persond pn ip e f ty . 
On the 6th day of Sqatendter, 1819^ BitAard GtHard, the 
unde^ made his last wil4 execnted so as to past 
real estates, as follows; ** First* I will and direct that 
all my jost debts^ l^;acies, and limeral ei^penses^ shall 
be fiilly paid and discharged; and with the dne payment 
whereof 1 do hereby subject and chaige all my real 
estates, messuages, lands, and tenements; iSist, 1 gire 
and bequeath unto my nephew, Thomas GiBard, of 
HigkaoeeJe, 700^, to be paid by my executor; likewise to 
my nephew, John GiUard, the sum of 20^, to be paid by 
my executor; I give mortgage of Bartleel^s house to 
Bichard GUlard, my executor; lastly, I do make^ con¬ 
stitute, and appoint Bichard GiUard my whole and sole 
executor of all my lands for ever, and leasehold property, 
here or at BeestoHy or money that shall become dne for 
the same, paying Maria Bartlett 12^ per annum, by 
half-yearly payments: and my sister Elizabeth by 
half-yearly payments. I give 501. due from my brother’s 
will to me, to my executor.” Jfhn GiUard and Bichard 
GiUard, mentioned in the will, were the plaintiff and de¬ 
fendant. 

The case was argued on a former day in this term by 
Carter for the plaintifi^ and Adam for the defendant. The 
cases of Clements v. Cassey{a), and Pi^ott v. Penriee{fi), 
were cited for the plaintiff The aigumetits on both 
sides were so folly reviewed in the judgment of the 
Court, that it is unnecessary to report them. 

Cur, ado. xmU, 


787 

1888. 

Stas den. 
0nxAai> 

OtttASPi 


And now on this day the judgment of the Court was 
delitered by 

(a) Noys Hep. 48. (i) Pne, Ch. 47i. 


3 F 2 


Abbott 
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182 S. Abbott C. J. Upon this will, considered as it ought 
to with reference to the state of the testator’s pro- 
GithAMo petty, we are perfectly satisfied that the testator in- 
cSu!uu«> that his executor should take all his freehold 

property; and we also think the words of the will suffi¬ 
cient to give effect to this manifest intention. It is 
feund that tlie amount of the testator’s debts exceeded the 
value of his personal property. The amount of a man’s 
debts and the value of his personal property arc subject 
to so much variation, from time to time, that, in general, 
very little reliance can be placed on such a fact. In the 
present case, however, the will was made so recently be¬ 
fore the death of the testator, that it may be presumed 
to have been made with a view to that state of facts as 
likely to exist at the time of liis death ; and accordingly 
we find, that by his will he has charged all his real 
estates, messuages, lands, and tenements, with the pay¬ 
ment of all his debts, legacies, and funeral expenses; 
and having so done, he immediately gives a legacy of 
700/. to his nephew, Thomas Gillardf and a legacy of 
20/.> to his nephew, Jofm Gillarilt who is the lessor of 
the plaintiff, and the heir at law. If he had done no 
more, the charge would scarcely have led to any con¬ 
clusion against the heir, because he might well take the 
freehold, subject to the first, which is the most important 
cdiarge; but he has done more, fur he has directed these 
legacies to be paid by his executor, whicdi shews that he 
meant his executor to take the estates, as the necMSs- 
sary fund to pay the legacies. In the conclusion also 
of his will, and immediately after the edause con taining 
the gift to the executor, come the words ** paying to M. 
Beartlett an annui^ of 12/., and to my sister EMxabeth an 
annuity of 20/.;” whereby the gift to the execnitor b&> 
comes chargeable with those annuities and must, there¬ 
for^ 
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fbr^ have been intended as a fund for the payment of 1822. 
them. This gift manifestly includes some part of Ihe " 
freehold estate; the question is, whether it includes the Oiuau 
freehold at West Alvingtonf which was formerly parcel of Giuasb* 
the manor of Dodbrookc, and purchased by the testator 
as such, and which was in his own occupation, and at 
no great distance from his residence. The words of the 
the gift are these: 1 do make, constitute, and appoint 

Richard Gillard my whole and sole executor of all my 
lands for ever, and leasehold property, here or at Reeston, 
or money that shall become due for the same, paying, 

&&” The words ** or money that shall become due for 
the same,” manifestly relate to the contract whereby the 
testator had engaged to sell his freeholds at Stokenhavit 
and leaseholds in and near Reestan, which is in the 
parish' of Stokenhamj for the single and imdivided sum 
of 20402.; and it is clear, that whatever restriction, if 
any, be found in the words ** here or at Reeston,** as 
to the first member of the sentence, must be applicable 
to the latter member also; so that if there be any free* 
hold not under contract for sale to which the gift will 
not extend, neither will the gift extend to the freehold 
which was under contract for sale: and in this view of 
the subject, the executor will not be able to convey to 
the purchaser the freeholds at Stoketduivt, nor be en¬ 
titled to receive the value of those freeholds, but there 
roust be two conveyances, and also a division of the 
price. The will, however, makes no provision for such a 
division, and the testator manifestly never thought of it, 
nor contemplated its occurrence. The int^tion of the 
testator being, as we think, thus manifested, it has been 
contended, that effect may be given to it, farst, by con¬ 
sidering the words " here or at Reestoni* as relating 
only to the leasdiold property; or, secondly, by con- 

3 F S siderinir 
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Vm it*"- 

(watwl 

GlUAIJI. 


nderiag those words a» descri{Miee of ell the testator’s 
jpropertyi both fineehold aed leasehold. The latter cob> 
atnictiqp will obviate every difficulty that may other¬ 
wise arise in the execution of this will, as it will exclude 
all b^eficial interest^ not of the heir only, but also of 
the next of Ida, and give the whole property' of both 
Jcinds to the executor lor his own benefit, sulyect only 
to the charges mentioned in the will, and prevent an in¬ 
testacy, as to any interest legal or ec]uitable, either direct 
or resulting from tlie operation of law. There appears 
to ns, however, to be a gi^^er difficulty in this second 
construction than in the first: it is easier to construe the 
word here” as descriptive of the freehold at Alving- 
ton, undw the peculiar circumstances of its occcupation 
and Mtuation, than to construe the words ** at Beeston” 
as descriptive of the freehold in Stdkenlmm ; and as the 
leaseholds were of much less value than the freeholds, it 
is more probable that the testator should have omitted 
to make a proper description and gift of them, than that 
he should have done so with regard to the freeholds, 
which he has so manifestly charged with one very con¬ 
siderable legacy, to be paid by his executor, and with 
another, of small amount indeed, to be paid also by the 
executor, and to be paid to the heir at law, who will 
take the estates, and, tliereibre, cannot want the money 
to be paid out of them, if they are not given to the 
executor. And for these reasons, and without prgudg- 
ing any construedem that may hereafter be put upon 
this will, by any court who may be required to decide 
upon the interests of the next of kin, wo think our¬ 
selves warranted in adopting the construction first pro¬ 
posed, and which is sufficient for the present cause; and 
we are of opinion» th^ the words of description, « here 
or at Beutimt* whatever be their meanings are to be 

confined 
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confined to the last antecedent, viz. «my leasdiold 
property,” and are not to be extended to the more re¬ 
mote antecedent, my lands for everfor the gift 
those words contain is complete and perfect in itsd^ and 
does not require any other words to g^ve efifect to if^ for 
the purpose of denoting either the thing given or the 
intended done^ and may, therefor^ in furtherance of 
the manifest intention, be takoi by itself not qualified 
or restrained by the words that afterwards occur. For 
these reasons, we think the defendant is entitled to re¬ 
tain the verdict; and the postea must be deliverfid to 
him. 




1822. 


Do* don. 
GfU4U> 


GnxtAsp. 


Judgimmit for defendant. 


Rex against Dugger. 


J^ELjWYN had obtained a rule nisi for a habeas cor- A wuMnt is- 

pus, to bring up the body of the defendant^ on the 

ground of a defect in the warrant of commitment. It 

appeared that the defendant was in custody under a war- 

rant of the sheriff of CanmaV^ issued by virtue of a writ t«:i»edforMon- 

^ Payment of 

de contumace capiendo, and commanding the offi^r to costs in a cause 

, of i^ipnd 

attach 22. Zh^er, until he shall have made satisfection comi^tof 

1 * i_ 1 1 ®all&y lately 

ibr manifest contumacy, and contempt of the law and depending in 

jurisdiction ecclesiastical, in not obeying bis nuyesty's 

lawful commands, by paying, on a day now long 

past, to J. J. Austen^ or to his proctor, 202L Ss. Sd., 

being the amount of costs taxed in a emtain cause 

of iq)peal and complaint of nullity, lately depend- Ac nature of 

ing in the Arches Court of Cemterbwy, betwemi eo aa to Aew 

that itwaa 
one apparently 

within the jotudiedon of the Eccleaiaatical Cknirt. 


8 F 4 


J,J, Austen, 
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The Kikg 
a/iaiiut 
Pirocn. 


•7. Ji Austen, appellant, and R, Dugger, appellate.” It 
was objected, first, that it did not appeal*, on the face 
of the warrant, that the suit between Auden and tlie 
defendant was one within the Jurisdiction of the eccle¬ 
siastical court; and, secondly, that no addition was 
given to the defendant's name in the warrant. On 
shewing caus^ the significavit was produced, in which 
the defendant wiu d^ribed as cooper.” 


Carter shewed cause. The writ de contumace capien¬ 
do is ^ven by the SS G. S. c. 127. in lieu of the writ dc 
cxcommuniciUio oipicndo, against any person who shall 
not obey the lawful orders or decrees of the Court; and 
it is expressly provided, that it shall have the same force 
and efiect u that writ, and that all rules and regulations, 
not thereby altered, applying to that writ, shall extend 
to the writ de contumace capiendo. Now, it is true 
that it has been held, that where the writ de excommu¬ 
nicato capiendo has been issued in an original suit, it 
must appear on the face of the writ that the suit was 
wil;hi" jurisdiction of the ecclesiastical court. But 
here the costs appear to have been taxed upon an 
appeal, which distinguishes this from all the other cases 
on the subject. The very ground of appeal might have 
been, that the party promoting the suit in the court 
below had instituted the suit for a matter not of eccle¬ 
siastical jurisdiction. And the description of the caus^ 
viz. a cause of appeal and complaint of nullity is the 
usual and technical description of causes in proceedings 
in courts of appeal. This appears from the precedent 
of sentences of (x>urts of appeal, and of a commission of 
appeal, which are to be found in the Clerk's Instructor 
in the ecclesiastical courts, where the cause is stated in 

this 
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this general form. As to the second objection, the ad¬ 
dition is only required by statute 5 Wax, c. 23., and the 
provisions of that statute are not to be follow^ unless 
the suit be for one of the nine causes there stated. 
And so it was held in Regina v. Sangaocy, (a) Besides, 
here, the ddendant is described as ** cooper” in the 
significavit, and it is therefore most probably that this 
description is followed in the writ itself thoi^h it does 
not appear on the warrant. 


1822. 


HmKzvo 

Doeeas. 


Sehofn^ contriL This may, for any thing that ap¬ 
pears, have been a suit for one of the nine causes in the 
statute; and then, it is clear, an addition would be ne¬ 
cessary. But the first is the main objection. Here the 
statemmit is much too loose and uncertain. In Rex v. 
Fonder (b) the return was, that the defendant was im¬ 
prisoned, under a writ de excommunicato capiendo^ for 
certain causes of subtraction of tithes, of other eccle¬ 
siastical rights; audit was quashed, on the ground, that 
the ** other rights” might be matters out of the jurisdic¬ 
tion, and that it ought to be shewn that the matters 
were within the jurisdiction; for, of that the king’s 
courts were to be judges. Regina v. HiU (c) is an autho¬ 
rity to the same effect. And in Regina v. Dr, Watson (d) 
it was held to be necessary to shew the nature of the 
suit in the Court below, in order that this Court might 
award the proper process; whiidi varies according as the 
suit below is or is not for one of the nine causes mentioned 
in the statute 5 Miz. cap. 23., and in that case the pro- 


(a) 1 SaOc. 39. (b) 1 Salk. 395. (c) 1 Salk. 394. 

(d) 2 Ld. Rayn. 817. j and we same case, 7 Modem, S6., where itap- 
poara dearlp that that waa the caw of an appeaL 


ceedings 
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1899. ceedings todc place upon an a{^al. For, from the 
report in Lord Baymtmd, it appears that Dr. Watson 
arrested ujkmi an excommunicato cajucndo, being 
excommunicated for non-payment of costs, in which he 
was condemned by rommissianm? delt^a/es aiul yet, 
there, a similar objection was taken to the present, and 
prevailed. 

C/it, adv. vtdi. 


Abbott C. J. now delivered the judgment of the 
Court. This was an application for a habeas corpus, to 
bring up the defendant, in order that he might be dis- 
diargcd out of custody', on the ground of a defect in 
the warrant of commitment. It appears, on the fei^ of 
the warrant, that he was committed for contumacy, in 
not paying the taxed costs in a cause of appeal and 
complaint of nullity, then lately depending in the 
Arches Court of CarUerbury: and it is contended, that 
this does not sufficimitly shew that the cause was ime 
of ecclesiastical jurisiiictioii. This writ dc contumacc 
capioido %vas first given by ihe fiS G. 3. c. 127., and 
thereby made subject to all the rules and regulations 
applying to the former writ dc excommunicato capi¬ 
endo. Now, tlie principle to be collect^ from the 
several decisions upon that writ is this, that it must 
appear to the Court, upon the face of the proceedings, 
that the party was condemned in costs in a suit respect¬ 
ing a subject-matter apparently within the jurisdiction 
of the ecclesiastical court. Our doubt, yesterday, arose 
on the ground, that this was the case of an appeal; 
and, although JRegina v. Dr. Watson was probably the 
case of an appeal, yet that fact does not very distinctly 
appear from the report in I^rd Raymond, But we have 

since 
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once found the case of Bex v. B^e (a), where the suit 
appeared from the significavit to have been an appeal 
and complaint of nullity, which is exactly similar to the 
present. And in another cas^ of the same name (i), 
two fflgnificavits were quashed, being only sud to be in 
a cause of appeal concerning a matter merely spiritual; 
and Lord TdJbot is there reported to have said, ** We 
ore not to lend our assistance, but where it appears 
clearly that they have jurisdiction, and are not to tri^st 
them to determine what is a matter merely spiritual.” 
Upon these authorities, which arc not distinguishable 
from the present, we think that it does not sufficiently 
appear here, that this was a writ i^ued in a cause 
within the jurisdiction of the ecclesiastical court; and 
that the rule for a habeas corpus ought to be made 
absolute. 

Kule absolute, (e) 


795 

1822 . 

HwKiiic 

i^anut 

Bdooeiu 


(«) S Str. 1189. (6) 2ar. 1067. 

(r) The defendant in this case was afterwards brought up before a 
Judge at Chambers and discharged. 
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Irwine agaimt Reddish. 


A Judge's cw- A CTION on the 11 Geo. 2. c. 1.9. s. 19. The first 

dficatc under XA. i_. 

4 S ehk. c. M count charged the defendant with net having given 
pbLttf notice of the place to which the goods distrained were 
removed. "Hie second count, with not selling the goods 
tti^er distrained to the best advantage. At the trial, the 
**19 ^whi^ plaintiff obtained a'verdict, damages Is., and the Judge 
in CBM the certified, under the 43 JS/is. c. 6. A rule had been ob- 

plaintiff ciMBins 

avCTdict,beu tained, callinu upon the defendant to shew cause why 
entitled to full ^ . 

the plaintiff should not have his full costs, notwithstand¬ 
ing the Judge’s certificate 


CcmtjheU now shewed cause. The words of the 
43 Eliz. c. 6. s. 2. are prospective, for they extend ** to 
all personal actions to be brought.” The case of WiU 
Uams V. Miller (a), is an authority in point. That was 
an action on the statute 34 Geo. 3. c, 23., for copying 
and '‘selling a pattern of a calico print, of which the 
plaintiff was proprietor ; the statute expressly gave the 
plaintiff such damages as a jury should assess, togctlicr 
with costs of suit, yet it was held, that the Judge’s power 
to certify, under the 43 Eliz. was not thereby taken 
away. Here the statute gives full costs, but that can 
make no difference. 


JD. F. Jones, contra. The Judge has no power, under 
the 43 EUz. c. 6., to certify so as to deprive the plain¬ 
tiff of his costs, in an action founded on tlic 11 Geo. 2. 


(a) 1 Toma. 400. 


€• 19# 
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c. 19. s, 19. The intention of the 43 Eliz. e, 6.., was, 
to prevent actions being brought in the superior courts, 
which might and ought to be brought in the county, 
or other inferior courts. Before the 11 Geo. 2. c. 19., 
trespass vi et armis, was the proper form of action for a 
distress irregularly conducted; the landlord was then 
considered a trespasser ab initio, mid the tenant was en> 
titled to recover the full value of the goods distrained. 
The action of trespass vi et armis could not have been 
maintained in the county court, that court having no 
power to assess a fine, (a) The fair inference then is, 
that the le^slature did not intend the action given by 
the 11 Geo. 2. c. 19. s. 19. in lieu of the former remedy, 
by action of trespass, to be brought in the county court, 
where the former remedy could not have been had. 

^ Brides, that statute gives the plaintiff his option of an 
action of trespass, or on tlie case ; and the power g^ven 
to him of bringing trespass, secans to shew that it was 
not intended the action should be brought in the in¬ 
ferior court. Further, the statute in question expressly 
gives JitU costs of suit, and it gives different directions 
as to the costs to be recovered in certain specified cases. 
When, therefore, in the clause in question Jidl costs are 
given, it must be taken to be costs of increase, and not 
mere nominal costs; and there is good reason for thb 
construction, for, before the statute, the plidntiff would 
have recovered the full value of the goods, which would, 
in almost every case, exceed 4Uj>., and, therefore, the 
Judge would have had no power to certify. The statute 
11 Geo. 2., while it limits the damages to be recovered 
to the amount of the injury consequmit upon tlie irregu¬ 


larity, 


(a) djrut.see. 
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lawiirx 

agahut 

Rxdbuh. 


l«rity, intended to plaee the tenant in no worse situadon 
with regard to the costs. The case of WSUams t. MiUer 
is clearly distingaishabie from the present; ibr there the 
statute in the section referred to gives costs in the ordi- 
naiy way, and in another section, expressly gives 
costs; which shews, that, where the legislature intemled 
Jidl costs, they so expressed it, and by axis, merely in¬ 
tended ordinary costs, liable to the ordinary power of 
limitation, by the certificate of the Judge. 

I 

Per Curiam. The case of IViUiams v. Miller is an 
authority to shew, that, where a statute, passed subse¬ 
quently to the 48 Eliz. c. 6 ., gives an action, with cxnts 
of suit^ the Judge’s power to certify, under the latter 
statute^ is not taken away. In this case the statute 
gives JiiU costs; but that cannot make any difierenc^ 
fi>r no distinction is known in the law between cxMcts 
Jidl costs, and in point of practice there is no difference 
in the mode of taxation. If the l^islature had intended, 
by the 11 Geo. 2 ., to repeal the 43 JSliz.f they would 
have done it in express terms. 


Rule discdiarged. 
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REGULA GENERALIS. 

JEaster Tern, S Geo, 4. 

To prevent unnecessary expense to plaintiffs suing in 
this Court, in case of notice given by prisoners of their 
intention to apply for their discharge under any act 
made for the relief of insolvent debtors, It is ordered, 
that after such notice given to any plaintiff, no prisoner 
shall be superseded or discharged out of custody at the 
suit of such plaintiff, by reason of such plaintiiTs fbr> 
bearing to proceed against him according to the rules 
and practice of this Court, from the time of such notice 
given until some rule or order shall be made in the 
cause in that behalf by this Court, or one of the Judges 
thereof. 

And it is further ordered. That a copy of this rule 
shall be hung up in the King’s Bench prison, in the 
place where rules of this Court are usually hung up. 

By the Court. 
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Court of KING’S BENCH, 

iir 

Trinity Teriru 


In the Tiurd Year of the Reign of Georoe IV. 


John James Beasd against Westcoit* John¬ 
son (n), John Caruthebs, Thomas Combes 
and Mart his Wife, John Caruthbrs the 
Younger, an Infant, Mary Ann Combes, 
and Elizabeth Combes, Infants. 

following case was sent by the Lord Chancellor 
the opinion of this Cfourt. John James was, in * 

his lifetime, and at the times of making his will, and of — 

- Srttion, then 

UDbani,far99year% if hedumld w long live, iid«o on in tail male to ludi flit ion hwflilly 
imuing ibr ever, and for want and in defiiult of nidi imue of lucli Sm ion, to tlie eeoond 
and oSterioni nicoeMively for 99 yean only, in cam he should lo long live; and that snch 
elder ion, or the issue of such eldin son, shmld have no grater estate than fbr 99 yean, 
determinable at his decease ; and if there should be no issue male of ^ at the time of his 
deadi, or in case there should be sudi issue male at that dma, aud tb^ dwuld all 
rabafbre 31 witbout issue male, then to B. fin 99 yean,if Irndmuldaolonguve; reaHia> 
der to the Srst son of B. fbr 99-yean, if he should so hmg live, &<:■: Held, that A. took 
nnte the will an estate fiir 99 yesnin the lirndiold estates, datenninable wiA his liA^ and 
the same.estaie in the leasehold, if they should so long oontinne, md that^ upon his dfutb, 
fals first son would take an estate fbr 99 yean in the nadmldsb detennin^e with bis lifb. 
and the remainder of the terms in the leaseholds: but, that the limitations to the second 
and other utdwm sons at A. were void as tending to penetuity; and the limitationa over 
to B. ftc. after these void limitations, were not acraenitsd, Imt wen void abo. 

(a) Weatcolt and Jaknam ware guardians of tfaein&pta, 
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1822. his death, seised in fee simple of divers freehold estates, 
and also possessed of divers leasehold estates for long terms 
of years, and made his will, duly executed and attested, 
for passing real estates, whereby he devised a particular 
estate, consisting of freehold and leasehold lands, unto 
his grandson, JoAn James Beard and his assigns, so that 
he and they might receive and take the rents, issu^ and 
profits thereof^ to his and their use, during the term 
of 99 years, if he should so long live, subject to the 
provisoes, conditions, and considerations thereinafter 
mentioned: and immediately after his decease then to 
the first son of his bod}', lawfully to be begotten, and his 
assigns, to receive and take the yearly rents thereof, to 
his and their ow'n use, for the like term of 99 years, if 
he should happen so long to live, and so on in tail male 
to such first son lawfully issuing for ever. And for want 
and in default of such issue of such first son, then to the 
use and behoof of the second and all and every other 
son and sons of John James Beard, severally, successively, 
and in remainder, one after another, as they should be 
in seniority of age and priority of birth, and the issue 
male of such son or sons, law-fully issuing, for the Uk e 
term of 99 years only (in case he should so long live); 
and that such elder son, or Uie issue of such elder son, 
should have no greater estate than for the term of 99 
years, determinable at his decease, and the elder son 
of such issue male always to take place before the 
younger of such son and sons, and the issue male of his 
and their bodies lawfully issuing, subject to the provisoes 
and conditions therein mentioned: And in case there 
Aould he no issue nutlet^the said John James Beard, nor 
issue of such issue male at tlte time of his death, or in case 
there shondd lx such issue male at that time, and th^ should 
aU dim b^e they sdtauld respeetivehf attain 21, without 

laafsd 
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issue male, then there were dtnflar littita^OnS over 
to Joseph Beard (the brother of John James Beesrd) alict 
his sons, and issue male, with a similar over, hi 
case there should be no issue male of Jomph BeOrd, fto., 
to his granddaughters, H^izahelh Beard and Hmy 
Beard, sisters of John James Beard and Joseph Beard, 
and their assigns, to receive and take the rentf^ issues, 
and profits thereof to their sole use and benefit 
(whether sole or covert) as tenants in common, and 
not as joint-tenants, during the term of 99 years, 
if they should so long live, and aftm* their respective 
deaths, then to the first and other son and sons of th^ 
respective bodies, to receive the rents of the said pre¬ 
mises, according to the respeedve interests of their 
mother, father, or grandmother, for the term of 99 
years only, in case they should so long liv^ and so on 
toties quoties for ever; and in case there should only be 
one son of the bodies of Elizabeth and Mary Beard, 
then to such only son and his assigns, during the 
sud term of 99 years, if he should so long liv^ and 
immediately after his decease^ then to the fimt«on 
of that son and his son, for the like term of 99 
years only, if he should so long live; and that no 
issue male of his said granddaughters, or their re¬ 
spective issue, should take any greater estate or interest 
therein, than for 99 years at any one time^ and so on 
fin: ever. There were similar limitations over, in like 
manner, to daughters of his four grandchildren. Then 
he gave another estate in like manner, giving the pre¬ 
ference to Joseph Beard, and his issue. Thmx he gave 
another estate to Elizabeth, and her assign^ for 99 
years, in case she should so long live; and after her 
' decease he gave the same to all and every the diildren 
of EUzabeth that dtonld be liinng at the time of Imr 

SG S death. 
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death» and thdr respective ass^ns, as tenants in com- 
mon, fi>r the like term of 99 years, if they should so 
long live; and in case of but one such child, then to 
anch only child, his or her assigns, for the like term of 
99 years, if he or she should so long live, and so on to 
their issue; and therewas a like devise of another estate 
to the other granddaughter, (a) 

John James, soon after the date and execution of 
his wil4 died so seised and possessed of such of his 
said freehold and leasehold estates without* having 
revoked his will. John James Heard, the plaintiff, is 
the grandson and heir at law of the testator. Josepfi 
Beard, brother of the plaintiff, and another of the de¬ 
visees survived the testator, but died in February, 1804, 
at the age of 19 years, leaving one only son, who is 
ance dead, an in&nt. EJfizabeth Beard, another of the 
devisees, survived the t^tator, and afterwards inter- 
manried with the defendant, John Cartdhers, and died 
after attaining 21, leaving the defendant, John Camthers 
the younger, an infant, her only child. Mary Beard, 
another of the devisees, intermarried with the defend¬ 
ant^ Thomas Combes, and is still alive, having two 
daughters, namely, the defendants, Mary Ann Combes 
and Flizaheth Combes. At the time of the testator’s 
doith John James Beard had attained jll; but Joseph 
Beard, Elizabeth Beard, and Mary Beard, the other 
grandchildren were all infants. AU of them, including 
John James Beard, were at that time unmarried. The 
following questions were submitted by the Lord Chan¬ 
cellor for the <q>inion of this Court: 

Hrs4 what estate and interest did John James Beard, 
the grandson and heir at law of John James the testator, 

(a) Sm dw will set om at Isagth in S Tamt, SdS. 

take 
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take in the irediold estates, and what ratate and interest 
in the leasehold estates under the testator’s will ? 

Secondly, whether all or any, and which of the 
limitations in the testator’s will subsequent and ex¬ 
pectant upon the limitation to JbAn James Beard, for 
9!) years, if he should so long liv^ were void and 
contrary to law; or whether any, and which of such 
limitations were good and effectual, and particularly 
with reference to the circumstance that the limitations 
over (in the event of there being no son or sons of 
John James Beard, nor issue male of such son or sons 
living at the death of the said John James Beard, or 
there being such issue male at that time^ they should 
all die before they attained their respective ages of 21 
years without lawful issue male,) were to take effect at 
the end of a term of 21 years after a lifo in being, at 
the death of the testator, without reference to the in> 
fimey of the pesrson intended to take, and to the circum> 
stance that there might be issue of John James Beard 
living at his death to whom the est^e was given by the 
will, for whose death, under 21, the limitation over'in 
the event before mentioned, must awut. Tliis case was 
argued at the sittings b^ore last Mschadmas term by 


1822. 




Sugden, for the plaintiff. There are two questions in 
this case; first, whether a gift for twenty-one years in 
gross, after a life in being, without reference to the in- 
fency of the person who is to take, is void, as 
to a perpetuity; and, secondly, assuming the to 
Joseph Beard, standing by itseli^ to be vidid, whether it 
and all tlie other limitations over, after the g^ft to the first 
unborn son of John James Beard, are not void. Here 
the gift is to John James Beard for 99 years, if he ahall 
BQ long Uv^ and, after his decease the second gift is to 

8 G 3 
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his first fon, lawfully to be begotten, for the like term 
of 99 years, if he shall so long live, and to his issue in 
tail; but eveiy one was to take for 99 years only, and 
then, in dtfeadt of the issue of his^rst son, to the second, 
third, fourth, and other sons, and their issue in tail, for 
the like «tate. Now, the first gift to John James Beard is 
valid, being fi>r a lift in being; the second gift to his first 
sem is also valid, because it must take effect within 21 years 
and a few months (allowed for gestation) after a life in 
b^g; but the gifts over to the issue of the first son, of John 
James Beard, are void, because possibly they may not 
take effect within 21 years and a few months after the 
determination of the life in being, viz. John James Beard .• 
for, supposing John James Beard to die, leaving a son, 
and that son to marry at the age of 20, and die under 21, 
leaving a son; that son would not take the estate until 
he attained the age of 21 years; and, therefore, it would 
be unalienable until that time. The estate, therefore, 
would, by force of the limitations, be unalienable during 
the 1^ of JbAn James Beard ; and if he died while his son 
wa$ an inftnt of the age of one year, it would continue 
unalienable during the whole of his infancy, that is, for 
nearly 20 yrars, and if the latter married at 20 years 
of ag^ and died under 21, it would continue unalienable 
during the life of that son which would tlierefore be for a 
period of nearly 40 years after a life in being. The gift, 
to the second and other sons of John James Beard, in 
defiudt of the issue of his first son, is of course too remote 
and void, as t«iding to a perpetuity. The will then con¬ 
tains u clause that, “ in case there shall be no issue male 
ciJ,J,B,, nor issue of such issue male at the time of his 
death* or in case there should be issue male at that 


time^ 


(n) See Sugden oh Pomrs, 4S0. 
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time^ and they should all die, before they attain 21, 

^ without lawful issue male, the estate is to go to Joseph 
Beard, and his sons. There is no case in which it 
has been held that an executory devise may be limited 
to take effect 21 years after a life in being, without 
reference to the birth and infancy of the devisee who 
is then to take. The reason why 21 years and a few 
months are in such coses allowed as the period during 
which an estate may be unalienable i^ in Stephens v. 
Slephetis (a), expressly stated to be, that strictly the power 
of alienation would not be restrained longer than the com¬ 
mon law would otherwise restrain it, viz. during the in¬ 
fancy of the first taker, which cannot reasonably be siud 
to extend to a perpetuity. In v. Blackall (fi). Lord 

Kenifon says, ** The rules respecting executory devises 
have conformed to the rules laid down in the construc¬ 
tion of legal limitations, and the Courts have said that 
the estate shall not be unalienable by executory devises 
for a longer time than is allowed by the limitations of a 
common law conveyance. In marriage settlements the 
estate may be limited to the first and other sons of^the 
marriage in tail, and until the person to whom the last 
remainder is limited is of age, the estate is unalien¬ 
able.” In Crooke v. De Vandes (c), a legacy given to the 
nephews and nieces of the testator, if at the end of SO 
years from his decease neither of his two grandsons (both 
living) hod any grandchild living was considered to be 
too remote, and therefore void. In TheUuson v. Wood- 
fot'd (d). Lord Alvanley said, “ As to the period of 
21 years, it has never been considered as a term that 
may at all events be added to an executory devise or 


(а) Ctw. Mnqi. TaJBt» Ferretter, SS 2 . Fttwia’* M& Uneoln'slHH Ubnuy. 

(б) 7 7. JR* lOS. (c) 9 re*.Juit. 197. (<0 4 Va.jun.Sa’t. 
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18Sf. trust. I have only found this dictum, that estates may 
be unalienable for livm in being, and 21 years, merdy 
because a life may be an in&nt, or en ventre sa mere.** 

vV 

These are authorities to shew, that the period allowed 
by law, during which an executory devise may be 
limited to take dSec^ is derived by analogy from the 
period allowed in case of strict settlement. An exe¬ 
cutory devise therefore, cannot be limited to take e£Rect 
at the expiration of a term in gross of 21 years and a 
few months, after lives in being. For then the devisor 
vrould take the diance of the person who shall then 
become entitled, bring an infent; in which case the 
power of alienation would be restruned longer than it 
vronld in the common case of a strict settlement, (a) 
Secondly, assuming the gift to Joseph Beard to be 
good standing by itsd^ still it and all the limitations 
over after the to the first unborn son of «7oA» James 
Beards are void, because it was the intention of the 
testator that those limitations should take effect, only in 
case the previous limitations were capable of taking effect 
and bad fiuled. The decisions in the case of an ex¬ 
cessive execution of a power, bear strongly upon this 
quertion. If a linutation be void as not authorised by 
the power, the remainders dependent upon it, which if 
■ given immediately, would have been good, are not 
accelerated, but the limitations over are prevented from 
taking effect, Alexander v. Alexander (6), Bobisuon v. 
Hardcastle (c), Brtulendl v. JSboes (d), Boutledge v. J9or- 
riL (e) In this last case Lord Alvanl^ observes, ** it 
would be monstrous to contend, that though it was ap¬ 
pointed to the renuunder-man in feUure of the eaustence 

(a) Sae this font ftaliy dncuHCd in a note to Gitter# an Gw*, p. 961. 
3d adMon. (S) S Fe$, 64a 

iff} ST,JU 341. (d) I Snt, 443. (c) S Fm. Jmn.8S7. , 

oS 



IN THE Tbxbo Year or GEORGE IV. 


809 


of persons incapable of taking, yet notwithstanding they 1892. 
ezis^ he should take as if it was wdl appointed to them, 
and they had failed. It is given upon a contingency, 
upon which there was no right to give it.** Crompe v. 
Bammifl) is distinguishable from this case. There 
the gift was in the alternative, viz. to an object of the 
power in one event, in another not to an object of 
the power, and it was held, that on the happening of 
the former event, the gift was good. The power was to 
appoint to children, and the appointment was as to a 
moiety to a daughter, and as to the other moiety to a 
son for life, and upon his death, for his wife and children, 
and in case he should die without leaving a wife or child, 
then as to that moiety, to her daughter. And it was 
determined, that although the appointment to the wifo 
and daughter was void, yet that as the event did not 
happen upon which that gift was to take plac^ it did not 
defeat the limitation over to the object of the power in 
the event provided for, and whicdi did happen of the 
son’s dying without leaving a wifo or child surviving him. 

The same observation applies to the case of Ijonghmd v. 

Phelps, (fi) If indeed, the limitations over were not 
wholly void, this cmnsequenc% would follow, that there 
might be a person in esse entitled to take according 
to the words of the first limitation in the will, but in¬ 
capable in law, and a remainder-man in cisse capable 
of taking by law, but incapable of t^ing, because 
the contingency has not happencxi which was to deter¬ 
mine the precoding estate. As for example, suppose 
the gift hod been toJ.J.B. for 99 years, if he should 
so long live; remainder to his first son for 99 ycar% if he 
should so long live; remainder over in like manner to his 
issue sttccemivcly; remunder to the other sons and their 

(•) 4 Fia.esi. (S) 3 JlfacAiTOS. 

iame 
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1822. issue for 99 years, determinable on tbeir deaths; re> 
n,.— mainder to the heir at law of the testator, in fee, with an 
ce^nMt executory devise over as in this case to Joseph Beard. 

WXROVZT. •' 

Now, the estates to ,lohn James Beard and to his first 
son are good, but the estates to the issue of the son, and 
to all the other sons after failure of the issue of the 
first son are void* Suppose that the first son of J. J. B. 
dies a month old, and then that he himself dies, 
leaving five sons, they and all their issue arc cut 
out, because the limitations are too remote; but Joseph 
Beard is living, and desirous to take, yet is bound to 
wait the death of his five nephews without issue 
under 21. It may be laid down as a general rule, that 
where a preceding particular estate is void on account 
of a perpetuity, the remainders dependent upon it are 

I 

also void. It is clear, that the testator intended the 
prior estate to endure until the ])eriud when the limi¬ 
tation over was to take efiect. The will, therefore, must 
be read as if the testator hud expressly said, ** 1 never 
mean Joseph Beard to take in derogation of the rights 
of the persons to whom the estate is previously limited.’* 
In Broctorv. 'The Bishop Bath and Wells (a), there was 
a devise of an advowson in fee to the first or other son 
of i?., that should be bred a clergyman and be in holy 
orders, but in case B. should have no such son, then to 
C. in fee. The first devise w'as held to be void as de¬ 
pending upon too remote a contingency, because the 
first or other son of B. could not take holy orders until 
he was 24 years of age, and the devise over as depending 
on the same event, was held to be also void, and the 
Court said, that the will would not admit of the con¬ 
tingency being divided as was the case in Jjonghead v. 


(a) 2 J7, JS/.558. 
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Phelpst and there was no instance in which a linutation 
afh?r a prior devise which was void from the contin¬ 
gency being too remote, hod been let in to take effect; 
but the contrary was expressly decided in the House of 
Lords, in the case of The Earl of Chatham v. TothiH, (a) 
Although, therefore, no son was born, the devise over 
was held void. 

Preston, contra. The 39 and 40 G. 3. c, 98., which 
passed in consequence of the case of TheUttson v. Wood- 
Jord{b), may be considered as containing a legislative 
declaration of the law upon the head of objection, 
namely, the term of 31 years; for that statute keeps 
within the boundary of the rule. It enacts, that no 
person shall, by deed, w'ill, or otherwise, settle or dis¬ 
pose of any real or personal property, so that the 
rents, issues, profits, or produce thereof shall be wholly 
or partially accumulated, for any longer - term than 
for the life or lives of such grantor, settlor, devisor, 
or testator, or tlie term of 31 years from the death 
of any such grantor, settlor, devisor, or testator, 
or during the minority of any persons who shall be 
living, or cn ventre sa mere, at the time of the death of 
such grantor, &c., or during the minority of any per¬ 
son or persons, who, under the uses or trusts of the 
deed, will, or other assurances, directing such accumu¬ 
lations, would for the time being, if of full age, be en¬ 
titled unto the rents, issues, and profits, or the interest 
or annual produce so directed to be accumulated.” 
This is a legislative declaration that property may accu¬ 
mulate during a life in being, and 31 years afler the 
death of the grantor, &c. A new qualification is now 

(a) 6 Bn, Ch, Cto. in PaH. 451. (5) 4 F«. jun, 237. 

attempted 
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attempted to be engraflcd on the rule, that the 21 
years must be in respect of, and during the minority 
of the beneficial owner; but if a settlor may select a 
person who cannot alienate for 21 years, it follows, that 
the periotl during which the property may be unalicn> 
able, may be a term of 21 years in gross, without any 
reference to the minoritr of the next taker. The 
opinion of Lord Alvaulcy in ThcUuson v. IVttotlJbrd^ 
against such direct period of accunuilution, is a mere 
obiter dictum, not warranted by any authority, and op¬ 
posed to those judicial opinions which allow that there 
may be a trust of accumulation or a suspense of 
ownership, for 20 or even 30 years. There arc two 
sorts of gifts, viz. gifts to take effect by way of remain¬ 
der, and gifts to take effect by way of substitution, or 
executory devise. A gift like the present might be too 
remote, if it were to take effect by way of remainder; 
but it does not therefore follow’ Uiat it may not be good 
by executory devise, if it may operate in that mode. It 
may be admitted, that life-estates to persons in esse, 
cannoC^be limited, except fur lives in esse; nor can 
there be a perpetual scries of life-estates; therefore, an 
estate cannot be limited to A. for life, remainder to 
his first (unborn) son for life, remainder to a grandson, 
being the son of such first son, for life, oV even in tail or 
in fee, so as to be valid in favour of the grandson. In 
the cose before the Court, the subsequent gifts are not 
remainders. They are limitations for a term of years, 
determinable, and, therefore may operate by way of 
ex«:tttoiy devise; and it is clear, that every executory 
devise which may vest within the period of a life or 
lives in being and 21 years is good. In Scattergood\. 
Edge (a) it was held, that on executory interest to arise 


(a) lS(dkM,Sa». , 


within 
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within a reasonable time was good, and that 20, nay 30. 
years had been thought a reasonable time. So it is, if 
within the compass of a life or lives, for let the lives be 
ever so many, there must be a survivor, and it is, at 
the utmost, only the length of that life; and Ltosarence 
J., ill TticUman v. TVooJjbt'd {a), lays down the same 
rul& In Gee v. Audlcy {jb) there was an appointment 
by will of 1000/., in default of issue of Mary HaU^ 
equally to be divided between the daughters living, 
(viz. at the failure of issue) of John Gee and Elizabeth 
his wife. Lord Kenyon said, that neither real nor 
personal estate can be so settled as to be tied up beyond 
lives in being, and 21 years and a few months after¬ 
wards; that if the expression in that will had been 
daughters “ wote living,” or “ living at iny death” it 
would have been good; but that as it stood, it might be 
to those born afterwards. Tlic vices of this gift were 
the contingency, ami the possible suspense for more 
than 21 years after the death of a life in being. 

Secondly, Assuming the limitations to all the unborn 
sons except the first, arc void, then the limitation Joseph 
Beard, and the subsequent limitations, as far as they are 
within the compass of the rules against perpetuities, are 
accelerated, and Joseph Beard was entitled to take im- 
mcdiatelv on the determination of the estate limited 
to John James Beard and his first son. Besides, even 
though this gift be in itself too remote, and therefore 
void as liir as it is by way of remainder, it may be good 
and have eflcct in the contingency' which is expressed, 
being an event which is within the limits of the rule 
against perpetuities. In Longhead v. Phelps (c), a trust 
of a term to arise on a contingency, that A. and B. sliould 
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(a) 4 Vajun. SIS. (b) S Vesjun. SUS. (c) S So- fT. Mack. 704. 
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18S2. die without leaving issue male, or that such issue male 
should die without issue, was held to be too remote in 
_ mgaout on^ event, and good in the other event, (being the event 

WMfCOITs 

which happened,) viz. A. and 77. having had a son, who 
died without issue in the Jifc’time of the survivor. And 
in Cromjie v. Barrow (a) it W’as dccide'd, that an appoint¬ 
ment which exceeded the power by a limitation to 
objects not within the power, was void only as to the 
excess. The power was to appoint to children, and the 
appointment was to a child for life, and after his dc> 
cease to his wife and children. That void limitation, 
however, did not defeat or exclude a limitation over to 
an object of the power, limitcnl ex)>res8ly on the event 
that such child should die without leaving a wife or child 
surviving him. This case is an authority to shew, that 
a void limitation docs not defeat a subsequent limitation, 
which is by express language brought within the limits 
of the rule against perpetuities. That is precisely the 
same case as this, for, in this case, the express provision, 
that there shall be no issue of such issue male living at 
the*time of his {John James Beard's) death; also the 
contingency in case there shall be such issue male at 
that time, and they shall all die before they respectively 
attain their respective ages of 21 years, without lawful 
issue male, severally give the property in an event which 
docs not infringe on the rule against perj^etuities; con¬ 
sequently no rule of law, connected with the learning 
of perpetuities, denies effect to such a gill. 

Cur. adv. vidt. 

The following certificate was afterwards sent: 

This case has been argued before us, and we am of 
opinion, that John James Beard, the grandson and heir 


(a) 4 FcSi^ft.6SI. 
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at law of John James the testator, took, under the said 
testator's will, an estate for 99 years, determinable with 
his life, in the freehold estates devised to him, in the 
first instance; and also in the leasehold estetes devised, 
if they should so long continue, and that, upon his 
death, leaving one or more sons, his first son will take 
an estate for 99 years, determinable with his life, in the 
freehold estates, and what shall then remain of the 
terms for which the leasehold estates are held. We are 
also of opinion, that all the limitations subsequent and 
expectant upon the limitation to the first son oi John 
James Beards arc void. 

C. Abbott. 

J. Bayley. 

G. S. Holroyd. 

W. D. Best. 
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Kilsby against Williams and Others. 


Saturday, 
June Sth. 


/^SSUMPSIT upon the usual money counts and an 

account stated. Plea, general issue. At the trial at bankers, a 

dbieque of 

the Ghild/itill siftings after last Easter term before drawn upon 
ho/t C. J., it appeared that the defendants were the 
bankers, both of the plaiotilf and one lidbcrtson^ and 
that on the liith Kovemher, 1S21, the plaintijBT paid in at 

the same day 
die drawer of 

the rbi-que paid in a sum of money, part of wliich he particularly appropriated, leaving a 
balance una|ipropriai« 1 of 'I'bf Imnkcrs, who were then crediion of the drawen 

to a large amount, wrote on tlie next inortiiiig, to tlie plaintiiT stating, that the cheque waa 
not paid, but that they would keep it in the hope of there being money to pay it; and 
on tliat day a further iiiiapproprialed balance was paid in, making altugether a sum 
exceeding the plaintiff's cheipio: Held, that, under these circumstances, the plaintiff 
might inoiiilaiii money had and reeeivttl against tiic liaiikers, and that the latter, being hia 
agents fur receipt of the money, could nut appropriate the balance to the payment either of 
tlicir own geneial aeeuunt against the drawer, or of twu che<iues prescuted on the 
dey, but subsequcutly to that of the plaintiff, and paid by them. 


the 
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1882. the defendants* counter, a cheque of Babertton on them 
fi>r 9S0L The cheque was received by their clerk without 
thing being said, or any entry made. In the course 
of the same day Robertson paid in bills fer 1600i., the 
produce of which he expressly appropriated to the 
charges of the day. This produce^ after deducting the 
discount, amounted to 1579/.: the charges consisted of 
bills accepted by Robert son to the amount of 1342/. 
These were paid, and on the IStli November two cheques 
of Robertson, for 50/. each, were also paid. On the 
i4th of November, the defendants wrote a letter to the 
plaintiff^ stating, that the 250/. cheque was not paid, and 
that they ^'Quld keep it, in the hope of there being 
money to pay it, and tliey promised Roba'tson also to 
pay it when they hod funds. On the 14th, Robertson paid 
in different sums of money, part of which was by him 
specifically appropriated to certain payments, leaving 
however, an unappropriati-d balance of 93/. On the 
15th November, Robertson became bankrupt. During all 
these transactions, the defendants were in advance tliem- 
selv/es to Robertson upwards of 9000/. The Lord Chief 
Justice left it to the jury to say, whether the cheque for 
250/. was presented on the 13th, before the two cheques 
for 50/. each, which the jury found in the affirmative; 
and he directed them in that case, to find for the plain¬ 
tiff on the ground, that on the 14th Nooemba', they had, 
exclusively of their own account, a balance of more 
than 250/. due to Robestson in their hands, and that 
under the circumstances, they hod no right to appro¬ 
priate that balance in reduction of their own account. 
The jury accordingly found a verdict for the plaintiff 
damages 250/. And now. 


CangpbeU 
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Can^ibeU moved for a new trial, uid contended, thi^ 
here there was no specific appn^riaticMn fay Robertson of 
this money, to the payment of the plaintiff’s cheque, and 
therefore, the defendants had a right to apprcqpriate the 
balances of 237/., and 93/1 to the redaction of their own 
account Williams v. Everett, (a) In He Bemtdes v. 
Fuller {b\ the money was specifically paid in to dis¬ 
charge a particular bill; and therefore, the Court held, 
that an action would lie against the bankmrs there, who 
being the persons with whom the bill was deposited, 
were to be considered as the holdeie’ agents for receiving 
the money due upon it. But that is not the case here. 
The promise in the defendants’ l^ter, that they would 
hold the cheque in the hope of there being mon^ to 
pay it, could only mean that they would keep it, and 
when their own balance was discharged, would appro¬ 
priate the next money paid in by Robertson, to the dis¬ 
charge of this dieqiie. But, secondly, they had a right 
to take into account, the two cheques for 50/. pud cm 
tlie 13tb, and then, even if the balance of the 14th be 
added, there will only be a balance of 230/. in their 
hands. And, unless they had the full amount of 250/. 
in thdr hands, they were not bound to pay the cheque. 
Now it is cldir, they hod a right to deduct the payments 
of the two cheques for 50/. For they were paid prior 
to the letter written by the defendants, and were part ef 
the chaiges of the day to which the sum of 1579/. was 
subjected. And the circumstance of thdr bang paid 
in subsequently to the one for 2501, cauinot affect' the 
question. Till the end eff the day the bankers exmld 
not tell whdher the cheque for 250/. would be hemoured 
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at all. For* till then* they could not tell what samK 
Bobertson would pay into his account, or what drafts he 
might make on them in the course of the day. If tliis 
rule be not adopted, it will render it necessary for 
bankers in future to file their chetjucs as received, in 
order to ascertain their priorit}’, and they will not be 
able to pay any in the course of the day, except at their 
own risk. This may produce serious evil to individuals, 
whose credit may be aiiectcd by the bunkers’ hesitation 
to pay their drafts. * Here, tlie bankers were the plain¬ 
tiff’s agents to receive the money for this cheque, in 
case Bobertson had paid in any specifically fur that pur¬ 
pose. But he ])aid it in generally, and then they had a 
right to set it off against their general balance. 

Abbot-i' C. J. It is found as a fact by the jury in 
this cose, that prior to the payments made by the de¬ 
fendants on the 13th of November^ the checjuc in ques¬ 
tion was presented to tliem. At that time lloberlsmt 
owed them a large balance, and the question is, what 
w'as the effect of the presentment under such circum¬ 
stances? At the outset of this cause, 1 thought that it was 
the duty of bankers under such circumstances, imme¬ 
diately to tell the ]x;rson presenting a cheque for pay¬ 
ment, that they had no sufficient funds to honour it. 
But it was urged by Mr. Scatle/tf and 1 thought there 
was great weight in the argument, that this might be 
productive of serious inconvenience, in as much as it is 
ofleh impossible to ascertain till the close of the day at 
the clearing house, what sums of money may lie paid in 
to each particular account, and what arc the drafts upon 
it. I think, therefore, that the defendants might, in this 
case, receive the cheque in question, subject to its being 

honoured. 
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honoured, or not, according to the course of B6beH«m*8 
dealing with them in that day. Now, on that day 
Robertson discounted with them bills to the amount of 
]579/., which sum he directed should be applied to the 
charges of that day, and after providing for the three 
Manchester bills, there remained, unappropriated, the 
sum of 237/. ISo the account stood on the ISth, ex¬ 
clusive of the two cheques of 50/. each, which the juiy 
have found were presented subsequently to the cheque 
in question. And if the balance, instead of being 237/., 
had exceeded 250/., 1 should have had no doubt that 
the defendants were bound to appropriate it to the pay¬ 
ment of the plaintifiT. For when they received the 
cheque from him, they liccamc his i^ents to receive the 
money upon it as early as possible^ and if they could be 
allowed to appropriate the money received by th^ to 
the payment of subsequent cheques, it would be dding 
great injustice and injury to their own customer. But 
I doubted at the trial, whether they would be bound to 
pay the clieque in f>urt. On the 14th of Naoembei', 
however, a letter is written by tliem, in which they state 
that the cheque was not paid, and that they would keep 
it in the hope of there being money to pay it. In the 
course of that day money was paid in, part of which was 
specifically appropriated, leaving a balance unappro¬ 
priated of 93/. This sum being added to 2S7/., exceeds 
the amount of the cheque in question; and I thinkj that 
under these circumstances, the defendants were liable to 
pay it, in preference both to the two of 50/. Mch, and to 
their own balance. 1 am therefore of opinion, that the 
verdict is right. 


1822. 
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Batuct J. I am of the same opinion. The case of 
De BemaUs r. Ful^ decided, that where a customer 
paid in money to be applied to take up a particular bill 
deposited with the banker, and the banker appropriated 
it to the pa^'ment of his general balance, the holder of 
the bill might maintain money hod and received for it. 
For being the agent of the holder, he must exert the 
same vigilance as the holder himself would have done. 
Her^ on the morning of the 13th Ntwember, the cheque 
was paid in by the plaintiil^ and from that moment the 
defendants became his agents to receive the money upon 
it. If the defendants had not been the plaintiff’s 
bankers, he would have immediately demanded the 
money due upon the cheque, and then they must have 
mther pmd him, or if they had refused payment, he 
might have had immediate recourse to Mobertson. In 
mther case he vrould have had the advantage of the 
priority of his presentment over the holders of the two 
cheques for 501. each. Now he ought not to be placed 
in a worse situation, because he was a customer of the 
defendants. At the end of the ISth November, the 
balance unappropriated was 237A, excluding the two 
cheques for 50/. for the reason which 1 have before 
pven, and if the case had stopped here, the plaintiff 
would only, have been entitled to a verdict for that 
amount. But then, on the l<4th November, a similar 
balance of 93/. unappropriated was paid in by Robert¬ 
son, which made a sufficient fund fbr the payment of the 
plaintiff’s demand. I think that these sums could not 
legally be appropriated by the defendants to the pay¬ 
ment of their own balance, or to that of cheques subse¬ 
quently presented. The verdict therefore is right. 


Hornoyn 
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Hoeroyd J. I am of the same opinimi. Tim bankms 
receive this cheque irom the phundff without any ob¬ 
jection, and they were, therefore, bound, as agents fixr 
the plaintiff to apply in payment of it the first monies 
received from Maxrtson, not specifically appropriated 
by him to the payment of odier demands. And 1 think, 
therefore, that they were bound to pay it in preference 
toother cheques, subsequently presented, and also to 
the balance due from Robertson to themselves. 

Best J. As to the balance of 93^., it is clear that the 
defendants were bound to apply that in payment of the 
plaintiff’s cheque, in consequence of their own letter, 
by which they undertook, on the 14th, to apply any 
money coming in for that purpose. As to the odier 
sum of 237/., 1 entirely concur in the opinion pro¬ 
nounced by the rest of the Court. 

Rule refused. 


Buemer against Marshall, Garnishee. 

j^ORTON, in last Michaelmas term, had obtained a 
rule nisi for a writ of procedendo, to remove b«:ik 
the record of the judgment obtained in the Lord Mayor’s 
court of the city of Ljondon, by the plmntifi^ against the 
garnishee, the same having been removed into this court 
by certiorari. The affidavits stated, that the original 
suit was commenced in Att^t, 1818, by the plaintiffi 
agmnst Thomas Bimter, and thereupon an attachment 
was duly issued and laid in the hands of Marshall. On 
the 15th of Ma^ 182 J, final judgment was givmi in the 
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attachment against MarshaU for the sum of 150/. But 
h^ not being found within the jurisdiction of the city, 
tlie writ of certiorari was, in Easter term, 1S21, obtained!, 
removing the judgment into the Court of King’s Rench, 
in order that execution might issue. The affidavits also 
stated, that in this case no satisfaction had been ac¬ 
knowledged in the record, nnd that, hy the custom of 
foreign attachments, n garnishee or a <lefendant may, at 
any time before satisfaction acknowledged on the reconI, 
put in bail in the ordinary way, to dispute the validity 
of the plaintiiV’s debt; and even after the money is paiil 
and satisfaction acknowledged, a defendant has twelve 
months and a day to bring his scire facias ad dispro- 
bandum debitum, ujran which, if lie succeeds, the plain¬ 
tiff must restore the money received of the garnishee, 
as a security for which he must, by the custom, give 
pledges. It was contended, in support of the rule, that 
the 19 G* 3. c. 70 . .V. -1. did not extend to this case, the 
judgment in an attachment not being final, and being 
subject to three conditions; first, that the plaintiff shall 
find pledges to restore; secondly, that it may l>c dis¬ 
solved by the garnishee or defendant putting in bail be¬ 
fore satisfaction acknowledged; and, thirdly, that the 
defendant may come in and dispute the debt within a 
year and a day: <if all which advantages the parties 
would, by this proccetling, be deprived. 


BoUand shewed cause. The 19 G. 3. c. 70. s. 4. pro¬ 
vides, that in all cases where final judgment shall be ob¬ 
tained, in any action or suit in any inferior court of 
record, the reconl may be removed. Now, these words 
are large enough to include the case of a foreign attach¬ 
ment, which is a suit in the Lord Mayor's court. And 

the 
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the CBue is clearly within the mischief; for here the de¬ 
fendant, if he w%re found within the jurisdiction, could 
be compelled to pay the money; but, in consequence of 
Ills not being so, the plaintilf is deprived of his remedy. 
It is said, that by this the defendant would be deprived 
of the advantage of coming in, within a year and a day, 
to dispute the debt. That is not so; for the money, 
when levied by virtue of an execution out of this courts 
will be subject to the same conditions as if levied under 
process from the court below; and if the defendant 
comes in and disputes the debt, the record may be then 
removed back by procedendo for that purpose. 

contra, was stopped by the Court. 

AuROT’r C. .1. 'This rule must be made absolute. 
The statute is confined to those suits in which the pro- 
ccedintrs of the courts below are similar to those in this 

n 

court. It speaks, in the preamble to the 4th section, 
of persons served with process issuing out of inferior 
courts, where the debt is under 1 Ol. But here the party 
against whom we arc to issue execution is not the ori¬ 
ginal debtor; and the form of the execution issued by 
this Court is quite different from that in the Lord 
Mayor's court in the case of a foreign attachment. Upon 
the whole, I am of opinion that this does not come 
within the statute, and, consequently, that the writ of 
certiorari in this case was improperly issued. 

Rule absolute. 
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j&r parte yRi^Kirtoin, 

Jtuu 8tli- ^ 

^''*^ ^*** ?^ A RULE nisi hod been obtainedy calling upon 

liad written to XJL 

nn attorn^ JT. W, Wkoitofu an attorney of this court, to shew 

wrte, which tbo '' ^ 

latter sent with- cause why hc should not be struck off the roll, for 

M}' thing^ having acted tis the agent of John Radjhrd^ a person not 
qualified to act as an attorney, :uid for permitting his, 
IVhattoiC^ name, to be used, upon the account and for 
the profit of Radford^ and for sending process to Bad- 
therdiy making him to appear to act or practise as 
an attorney of this court, knowing him not to be qua- 
^ praoeed- lified. The rule also called upon .7. Record to shew 

ings: HffMi 

UuadtiawM cause why he should not be committed to the prison of 
this court. The 22 G. 2. c. 46. s. 11. recite^ that persons 
attomies, do^ in conjunction with, and by the con- 
trivance of persons who areattornie^intrude themselves 
practise in the business of attomies, &c. &c., 
!” an4 then enacts, ** that if an attorney shall act as agent 

oner attomejr,, for any person not dul^* qualified, or permit his name to 

would punish * 

severely. be made use of upon the account of or for the profit of 
any unqualified person or persons, thereby to enable 
him to appear and act as, or practise in any respect as an 
attorney, knowing him not to be duly qualified, the at¬ 
torney shall be struck off the roll, and the Court may 
commit the unqualified person to the prison of the 
court, for any term not exceeding a year.” 

This case was heard last term, and the matter was 
referred to the Master, who now reported the following 
facts to the Court: B^dfard^ who was a baili£^ had, 
upon several occasions, written to Whatton, die attorney, 
for wrifa^ and the latter accordingly sent such writs, 

without 
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without knowing any thing of the parties or the dr- 
cnmstanoes; but Badfiird never i^resented himsdf as 
an attorn^, nor had been considered as such. He was 
well known to be a bailifi^ and his ofiers to his em¬ 
ployers had always been to collect debts for them, and 
(if necessary to sue for them) to employ an ^tomey. 
He never looked for any profit upon the law proceed¬ 
ings, but merely payment for the service of the writ. 
The attorney had no profit beyond the profit usually 
charged upon suing out the writ; and this he expected 
the bailiff to receive for him and account for. 

Abbott C. J. Upon the fiicts reported to us by the 
Master, we are of offinion that this is not a case within 
the act of parliament, but at the same time we think 
that this is a most improper practice. It is the duty 
of an attorney to communicate with his clients, and to 
give his attention to their concerns. If a bailiff be al¬ 
lowed to obtain writs in the manner stated in this 
report, the client will be wholly deprived of that at¬ 
tention which he ought to recdve from the attorney; 
and although this case be not within the statute, still 
the Court, in virtue of its general jurisdiction over 
attornies, have the power of restraining this practice; 
and if repeated they will be disposed to visit.it very 
severely. But, as this is the first time that such a 
matter has been presented to the consideration of the 
Court, we do not think it right to order the attorney to 
be struck off the roll in this instance; but we think the 
purposes of justice will be sufficiently answered, by or¬ 
dering that this rule shall be discharged, on payment 
of the costs by the attorney. 

Rule discharged on payment of costs, accordingly. 
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Mmday, FaRRAKT OffahtSt THOMPSON. 

Juw loth. 


W’bmc^in T^ROVER fi>r mill inacliincrv. At the triul, before 

mill-nwchinery, X * . . . , 

together with a Ablto/t C. J., at llio A//<A//f-.v<.-.r sittings alter Easter 
jiiiil, had been i i i i- j- i 

demised fur a term* the iollotviiig appcaretl to be the lacts oi the case. 

nam,mdhe. On the lOtli of,///(//, IS'.'O, the plaiiitill’ agreed, by an 


without permis. 
sion of bis 
landlord, se¬ 
vered the ma- 


iiistrunient in writing, to piircha>e of one Jik/nailst for 
the remainder of n term ol' ItU year>, certain ]iremise.> at 


chineiy from 
the mill; and 
it was after¬ 
wards seized 
under a fi. fa. 
by the sfacrid^ 
and sold by 
him: Held, 
that no property 
passed to the 
vendee, and 
tliat the land, 
lord was en¬ 
titled to bring 
trover for the 
machinery, even 
during the con¬ 
tinuance ot the 
term. 


Cml/iam, in Kciif. on which Itii /iunts haii t reeled a wind¬ 
mill, with the appurtenance.', the>uu:eii.iviiigliecii deiiiist>d 
to hiia for the term of ini years, at u yearly rent therein 
mentioned; and the ugreenient contained a .stijnilatioii 
on the part of the pluiutiil^ tt> grant a It^asc ol’ the pre- 
miees to Itichards, iur the term of 30 years, at the 
yearly rent of SO/. The pluiiuitf paid the ]uirchase> 
money, and Itichards became his tenant, and paid rent 
according to agreement. h\ &'i>lcmbt'ry liicbards 

oficrefl to sell to the defendant, Thompsofiy part of the 
machinery of the mill, which he was tlien about to remove 


to Grayst in Essex. A day was fixed i’or bringing the 
machinery to GraySi and it was then agreed that Thomp¬ 
son and his millwright should im^et Itichards at Grays% 
for the purpose of purchasing the machinery. The 
machinery was severed by the tenant from the mill, 
and while on the road from CudJiam to Grays was 
seized in execution by the shcriil* under a ii. fa. at the 
suit of a third person, and the defendant afterwards 
became the purchaser, under the shcrilT. It was con¬ 


tended at the trial, that the pluintifl* was not entitled 
to recover, because the purchase by the defendant under 
the execution was equivalent to a sale in market overt, 

and 
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And tkat the property was thereby changed, and thid 
the plaintiff ought to hare brought his action agidnst 
the sheriff for wrongfully selling the goods; and, sc 
condly, that as the goods w'erc in possession of the 
tenant under a demise, trover would not lie for them 
during the term. The plaintiff obtained a verdict, but 
the Liord Chief Justice gave leave to the defendant to 
move to enter u nonsuit, and 

Scarletl now moved accordingly. This action is not 
maintainable against the defendant. Assuming that 
Farrant might have sued the sheriff or the plaintiff in 
the execution, still, the defendant being a bond fide pur¬ 
chaser without notice under a fi. fa., is not liable. In 
lAannin^^ case(^«} it was resolved that a sale by the 
sheriff by force of a fi. fa. should stand, although the 
judgment be afterwards reversed; for the sheriff who 
niiidc the sale had lawful authority to sell, and by the 
sale the vendee had un absolute property in the term. 
In Hoe V. Thorn {hi) it was held, that if a sheriff sell a 
term under a n*rit of fi. fa., which is afterwards sebaside 
for irregularity, and the produce of the sale be directed 
to be returned to the termor, the termor cannot main¬ 
tain ejectment to recover his term against the vendee 
under the sheriff But, secondly, the goods being in 
possession of the tenant, under a demise, trover was not 
maintainable. The tenant was entitled to the use of 
^ them during the term, and the landlord cannot, there¬ 
fore, maintain trover; he can maintain no action, ex¬ 
cept for waste or injury done to the inheritance. In 
Gordon v. Harper (c) tlie goods leaseil as furniture were 
wrongfully taken in execution by the sheriff; and it was 

(r) 7 T. JR. P. 

held. 


ait 

liflflL 

Kssoah* 



(a) 8 Co. 191. 


(b) I 3f./jc 



8S8 


CASES IN TRINITY TERM 


1882. heid» that during the term, trover was not maintainable 
against the sheriff by the landlord, beaiuse the latter 

•goinit ' had not the right of possession. That case is expressly 

T^omfsow* 

m pomU 

Abbott C. J. I thought at the trial, and still think, 
that there is a material tiistinction between this case and 
that of Gordon v. Harper, (a) In that case the goexis 
removed were personal chattels, and the tenant had 
not by any wrongful act put an end to his qualified pos¬ 
session of them. Here, however, they consisted of 
machinery annexed to the mill, and formed parcel of 
the inheritance, and, when wrongfully severed, became 
the properly of the reversioner. As to the other point, 
the sheriff wrongfully took the goods of the plaintiff 
Instead of those of the tenant; he could acquire no title 
by his wrongful act, and could therefore cxinvey no title 
to the defendant. 

BaYX.EY J. I am of the same opinion. This case is 
distinguishable from Gordon v. Harper in two parti¬ 
culars; first, there the goods removed were personal 
chattels, and, at the time of the seizure, continued to be 
in the qualified possession of the tenant, which the lessor 
agreed the lessee should have. Here the goods were 
parcel of the inheritance, and let to the tenant to be 
used, during the term, in a particular way, viz. in that 
particular place, and he, by his own act, put an end to, 
that qualified possession. They are not in principle 
distinguishable from trees, which are parcel of the in¬ 
heritance; to the use of which the tenant has only a 
qualified right during bis term. If, however, they are 

(a) TT.M. 9. 

■qiarated 
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separated by his own wrongful act, or the act of God, 
the tenant has no right to the use during his term, but 
they become absolutely vested in the person who has 
the next estate of inheritance. They then become his 
goods and chattels. Here the removal was intended to 
be permanent, and the cfiattels, when severed wrong¬ 
fully, did not thereby become the property of the wrong¬ 
doer, but of the landlord. 

Hoi.ROYD J. I think trover the proper remedy. The 
machinery was let together with the mill, and was part 
of tlie mill. It was a part of the inheritance until the 
demise was made; when the demise took place, it con¬ 
tinued part of the inheritance of the landlord, and part 
of a chattel real in the hands of the tenant in posses¬ 
sion. By th(; lease or agreement tlic tenant has the use, 
not the dominion, of the property demised; and, there¬ 
fore, when he separated any part of it, to convert it 
from a chattel real to a chattel personal, his right of 
using it was at an end for any legal purpose, that right 
being only to use it in the state in which it was b^re. 
In the case of a lease of a house, if a tenant pulls down 
any part of it wroiiglully, and not for the purpose of 
repair, so as to constitute waste, the person who has the 
first estate of inheritance has a right to the materials of 
which that house was before composed; and 1 apprehend 
he has a right to an immediate possession of those materi¬ 
als, in the like manner as he has a right to the immediate 
possession of timlier, where it is severed from the in¬ 
heritance. In that case, when detached, either by the 
wrongful act of the tenant himself^ or by the act of Ckal, 
it immediately becomes the goods and chattels of the 
person entitled to the first estate of inheritance, and the 
right which had been for some time vested in the tenant 

has 
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has ceased. I think that the tenant’s rij^ht was put an 
end to in tiiis c:ise by the separntion of the machinei^ 
for an unlawful purpose, which was his own wrongful 
act; uid that, being the giiods and chattels of the land¬ 
lord, as the person who hail the first estate of inherit¬ 
ance in the mill, the tenant could have no right to use 
them as chattels personal, but only while they were port 
of the chattel real: and, upon the separation, the whole 
of the property became immediately vested in the 
landlord. 


Best J. concurred. 


Rule refused. 


JUattriai/, 
June 10th. 


Kooystra aji'aiml Lucas and Others. 


DECLARATION stated that one John Heaton was 
seiseil in fee of the pi*cmises demised to the plain- 
tifi^ and of other premises, called Spran^'s Hau'yy with 
a certain 3 'ard thereto belonging, with the appurte- 


By lease f^nt- 
ed in ISl-i. 
to take ciTeet 
from ISeO, cer¬ 
tain houses, 
together with a 
piece of ground, 

which was part ... . , 

of an adjoining nances Situate in the parish of S/.Manj-Ic-lnnie, and 

VAril* 

leased to a te- being 80 sciscd. Oil the Hth January^ 18M, by indenture 
naiit, together 
with all ways 
with the said 
prcniires or any 
part thereof 
nsed or enjoyed 
before. At 
the time of 
granting the 
lease the whole 
of the vard 


between the said John Heaton of the first part, the 
Duke of Portland of the second part, and the plaintiff 
of the third part, the said John Heaton demised to the 
plaintiff certain ground, mc.ssuagcs, or tenements, and 
premises in the said indenture more particularly men¬ 
tioned, comprising, and among other premises, a piece 
ru^don'or’mic parcel of ground, then part of tlie premises called 
h^n^wjTy'r Sprangs Hairijy together with all courts, yards, ways, 

demised premises belonging, or with any 
»rery part*of*° thereof uscd OF cnjoyod, habendum to plaintiff for 

that yard: Held, 

that the lewee was entitled to such right of way to the part of the yard dopiited toliim. 

S3 years. 



IN TH* Third Ybab op GEORGE IV. 


891 


33 years. Declaration then averred, that- the plaintiff 1622» 
entered, and that long before and at the time of making 
the indenture, and whilMt the said John Heaton was so 
seised as aforesaid, the occupiers for the time being of 
the said piece of ground so comprised in the said de> 
raised premises, and being part of Spran^s Dairy^ had 
been used to have and enjoy a certain way from and out 
of the same piece or parcel of ground, through a certain 
shed, being also part of Sprung's Dairp, into and over 
the said yard, thence into, through, and along a passage 
or gateway, unto anti into Oxford-street, and so from 
thence back again, into, through, and along the said 
passage or gateway, unto, into, through, and over the 
said yard, unto, into, and through the said shed, into the 
same piece or parcel of ground, for themselves and their 
servants, on t'oot and with cattle and carts, and car¬ 
riages, tt> go, return, pass and repass, &c., for the con¬ 
venient use and occupation of the »ame piece or parcel 
of grtiund; by reason whcrco/i the jilaintillj ns the oc¬ 
cupier of the said piece or parcel of ground, was entitled 
to have, use, and enjoy the said wn}', &c.; yct» the 
def(;ndants })ut, idnced, and deposited divers large quan¬ 
tities of timber, &c. upon certain parts of the said woy, 
by which plaintiff had been obstructed in the use of 
the said way. In another count it was stated, that Heaton 
was seised in ll’O ol' certain premises called Spran^s 
Hairtf, (comprising, amongst other things, the piece or 
parcel of land demiscil to the plaintiil',) together with a 
certain yard thereunto belonging, and being so seised, 
by indenture made, &c. demised, leased, and set unto 
the plaintiil^ the s;ud last-mentioned }>iece or {tarccl of 
laud, amongst other premises, v.'ith the appurtenances, 
together with a certain way for hiiiisell^ &c. and his 
aaaigmi^ occupicrs of the soid last-mentioned piece or 

parcel 
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parcel of land, with the appurtenances, and his and 
their senrants, from the said public stiwet, colled 
street, unto,* intc^ through, and along a certain other 
gateway, and from thence unto, into, through, over, and 
along the said last-mentioned yard, and from thence 
unto, into, and through, n certain other ^ed or build¬ 
ing, part of the said last-mentioned premises, called 
Spran^s Dairy, into the said last-mentioned piece or 
parcel of land, and so back again from the same piece 
or parcel of land, through the said last-mentioned shed 
or building, unto, into, throu^i, over, and akmg the 
said last-mentioned gateway, unto and into the said 
public street called Oxford-street, to go, return, pass, 
and repass on foot and with cattle, carts, and other car¬ 
riages. Flea, not guilty. At the trial, before Abbott 
C. J., at the Middlesex sittings after last Easter term, 
the following facts appeared in evidence. The way 
claimed by the plaintiff was, from Oxford-street, through 
a gateway, between the houses No. 71 and 72, on the 
north side of that street, to a yard behind those houses, 
in otic corner of which, immediately behind the house 
No. 70, of which the plaintiff a'as the lessee, he had built 
a coach-house and stable. By lease of the 1 -1th Jdmtanj, 
1814, John Heaton, by the appointment of the Duke of 
Portland, demised to the plaintiff a piece or pared of 
ground, with the two tenements No. 69 and 70, <hi the 
north side of Orfbrd-slreet thereon, and therein described 


as abutting north upon Hjtran^s Dairy, in part; and as 
the same then were in possession of the plaintiff and 
Catherine Eagerly, (the ground plot of the premises being 
described as particularly delineated in the plan drawn 
in the margin thweof,} together with all ways, passages, 
&C. to the smd premises bdonging or dierewith, or with 
any part thereof^ us^ and enjoyed: habendum, from the 

6th 
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Sthofjitfyf 182(^ (when the old leases would expiry) fixr 
33 years. By the plan in the margin of the l^se, the 
spot of g^und upon which the plaintiff had built his 
coach-house and stables, was described as {Mirt of the 
premises demised under the name of a cow-shed part 
of Sjpran^s Dairy.” On the 29th of April, 18H, Mr. 
Heaton, by the appointment of the Duke of Portland, 
granted to Messrs. Haynoard, then of No. 73, Oxford- 
street, a reversionary lease of the rest of the diury, to com¬ 
mence on the Gth April, 1820, and there was no mention 
of any right of way having bera reserved to the plaintiffl 
On the 18th March, 1820, Hayaaord granted Sprang 
(who had occupied the dsury for some years) a lease 
of that part of the dairy demised to them for the whole 
of their term, wanting five days, and reserved a right of 
way to the occupiers of No. 71 and 72, down tlie gate¬ 
way. Sprang afterwards assigned his interest to the 
defendants. It appeared, that, at the time of the grant¬ 
ing the lease in 1814, and for many years before, the 
yard in question hod beem in the possession of one per¬ 
son, who, of course, had used the gateway as a way for 
his horses and cattle to every .part of the yard. The 
obstruction of the way was proved as laid in the de¬ 
claration. The Lord Chief Justice was of opinion, that 
the plaintifl* was enUtled to the right of way claimed for 
himself and cattle to the spot of ground on which he had 
built his stable and coach-house, that being a part of the 
demised premises to which such a way had been used 
previously to 1814. 

Gurney trom moved for a new trial, and contended, 
that the plaintiff had acquired no such right of way by 
the terms of the lease in 1814. If the lessor had in¬ 
tended to grant such a right of way as that claimed, it 

Voi» V. 3 1 would 
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would have been ^pressly mentioned in the lease. 
Now the premises demised, were described to be in the 
same condition as they were lately in the possession of 
the plaintiff and Catherine Bagerltf. The s[x>t of ground 
in respect of which the right of way is claimed, was not 
in tlie possession of the plaintiff before the new lease 
took effect, and he had no right of way whatever 
through tlie gateway to the back part of his premises in 
daily. There being no express mention of 
such a right of way, it could not have been the intention 
of the lessor to grant it. 


Holkoyd J. (a) 1 am of opinion, that by the terms of 
the lease in 1814, the plaintiff is entitled to a right of 
way through the gateway, to the piece of ground on which 
he has since built his stables. That piece of ground 
formerly constituted a part of the yard called Spranf^s 
dairy, and the occupier of that yard, before and at the 
time of granting the lease in 1814, used the gateway 
as a way to every part of the yard. By the lease, 
certain premises delineated in a plan in the margin 
thereof, comprising a part of Spran^6 dairy, were de¬ 
mised to the plaintiflj together with all ways thereto 
belonging or appertaining, or therewith, or 'with any 
part thereof used or eiytyed” The way in question, was 
a way used and enjoycxl with a part of the demised 
premises. It therefore passed to the plaintiff by the 
very words of the lease. That being so, I think the 
verdict is right. 

Best J. 1 am of the same opinion. In order to 
give effect to all the words of the leos^ we must hold 

(a) J. lud left the CkHut. 

that 
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that a right o£ way, which at the time oT the gnoting of 
the lease, w^ used with any part the demised pre¬ 
mises passed to the plaintid^ This was a way always 
used with a part of the premises demised, and therefiMre 
passed to the plaintifiH 

Rule rehised. (a) 


18S2. 

Koomaa 

MOtMf 

Lucas. 


(a) If a mant seised of Mactacre and Whiiemere, uses a way duough 
WhUeacre to Slackacre, afterwards grSnts Bladcacre with all ways, 
this way through If'hileacre shall pass to the grantee, Citmytu' Dig. tit. 
Chemin, D 3. So, if be be seised of two acres to which a way is appniw 
tenant, he grants one acre with all ways, &c., the miy shall be granted. 
See C Modertu p. 3. Cro. Joe. 121, 122.17(X 


Lord Sondes against Fletcher. 

jQ^EBT on a bond, the condition of which was, for the 
resignation of the rectory of Ketteri?tgf (to which the 
defendant had licen presented by the plaintiff) when 
either of two persons therein named should be capable 
of taking tlic same. Breach, that the defendant al¬ 
though requested, refused to resign. At the trial befbrq 
Abbott C. J., at the Middlesex sittings oiler Easter term, 
it appeared that the defendant was called upon to resign 
the living, in October 1820, and that he refused so to do. 
The net annual value of the living w'as 7001., and it was 
proved at the trial, that the defendant’s life-interest, he 
being 46 years of age, was worth 10 years* purchase. It 
also appeared, that the life-interest of one of the persons 
named in the bond, whom the plaintiff intended to 
present, was worth 14 years* purchase. The jury found 
a verdict for the latter amount. The Solicitor-General 
moved for a new trial, on two grounds; 1st, That the 
true measure of the damages is the amount by which 

S 1 2 the 


Tuaday, 

June 11 A. 

A bondwM 
conditioned 
for the reaig. 
nstion of a 
living, which 
the defendant 
when requested 
had refu^ to 
resign: Held, 
that hebdnga 
wrong doer, 
the jury were 
not bound, in 
assessing die 
damages, to 
confine them¬ 
selves to the 
diminution of 
the value of the 
advowson to 
the plaintiiTby 
the defendant’s 
life4nterest, 
nor in esti¬ 
mating the an- 
nual proceeds 
to deduct die 
curate’aetipaid. 
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Now, that is the value of the defendant’s life-interest, 

ZiOrd SoNDU 

agfdnu and in that case the jury have formed the wrong ntimate. 

Besides, in estimating the annual value of the living, it 
is not sufficient merely to take the gross receipts, for this 
species of property is subject, and ought to be estimated 
as subject to the performance of duty, and the defendant 
ought to have been allowed to deduct the curate’s 
stipend. 

Scarlett, for the pliuntiff, now’ repeated on offer w’hich 
he had made at the trial; viz. that the plaintiff would 
give up all claim to damages, if the defendant w’ould 
resign the living. 

Per Curiam., We are not prepared to say that the 
jury in this case have formed a wrong estimate of the 
damages, for the defendant having entered into a bond 
to do a particular thing which he has refused to do, is 
a wrong doer, and he is not to be permitted to estimate 
'the value of the living as if he were the purchaser of it. 
Besides it appeared at the trial, that the defendant had 
it in his power to relieve himself from this verdict by 
resigning the living; and if he docs not do that, it is 
clear that he considers the damages found by the jury 
as less than the value of the living to him. 


Rule refused. 
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Jones against Bird and Otheis. 


Weinuian, 
June IStb. 


^AS£ by the plaintiflj as the owner of the reversion} By • local act 
against the defendants who were employed under 
the commissioners of sewers for damage done to a 
house in the parish of St. Clement, Danes, in the county 
of Middlesex. The first count of the declaration averred. recoTcr 

' in any action 

that the defendants made, altered, repaired, cut, duir, brought for any 

^ ^ ® thing done in 

worked and enlarged, certain sewers, gutters and ditches, pursuance of 

Uie gcuenlactJi 

being and running near unto the said house in which for sewen, or 

plaintiff was interested, and also near to five other noUii^'writ. 

messuages, &c. near to the plaintiff’s house, but nearer to^tilTde^en^ 

to the said sewers, &c. (and which five messuages were 

built close to each other, and one of them adjoining to •“'** . 

the plaintiff’s house) in so negligent, incautious, un- that the deferot 

skilful, improvident, and improper a manner, that by contractors 

. under the coBi'- 

meaiis thereof, the said five messuages were thereby missioners, 

undermined, and the walls gave way and fell down, and 

by means thereof, the walls of the plaintiff’s house were JI^I^g^Mder, 

damaired and fell down, &c. The second count stated, *•‘5®“*^ “ ^ 

O' * jwningi or near 

that the defendants wrongfully and unlawfully altered 

negligentt in¬ 
cautious, undtilful, improvident, and improper a manner, that it fell down; and ^ the 
declaration and proof given, it appeared that the newer did not run close to the piaintilT’a 
house, but close to five other houses adjoining thereto, and that the house was damaged, 
and fell in consequence of the fall of a stock of chimneys of one of diose houses, whi^ 
bcett built on the arch of die sewer, and which had been insufficiently shored up by the 
defendants during tlic contiiiuaiicc of the work; Held, that this notice sufficiently de- 
scribed the cause of action : Held also, diM commissioners of aewns, and persons working 
by their order, in the course of die necessary repair of a’sewer in the n^d^bouifaood of 
houses, ore bound to take all such proper precautions for securing them, ana to shore them 
up if necessary, as skilful persons would do, and that th^ were bound, under the above 
circumstances, to give s|icciiic notice to the owner of the house to which the stack of 
ciiiinneys belonged, of their construcUon, and of the danger arising therefrom, and that 
a genend notice to him to take proper means to secure bis house was not auffident. 

3 I 3 and 
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1890* and changed the ancient courses and direction of 
certiun ancient sewers, Stc. and then alleged the da- 
mages os in the first count. The third count stated, 
that the defendants were employed by certain persons 
acting as commissioners of sewerf^ to repair certain com¬ 
mon sewers near to the plaintiff’s house, and the other 
five messuages; and that they so carelessly, negligently, 
unskilfully, and improperly conducted themselves, in 
making, cutting, digging, enlarging, deepening and re¬ 
pairing the sewers, that the foundation of the five mes¬ 
suages was w'eakened, and thereby part of them fell 
down, and the plaintiff’s house was injured. The fourth 
count stated, that the defendants being so employed, 
&c. cut, sunk, dug, &c. divers scwxrs, &c. so near to the 
foundation of the five messuages, as to endanger the 
some unless they were properly shored up and sup¬ 
ported; which defendants neglected to do, and that 
thereby the damage happened. The defendants pleaded 
first, the general issue; and secondly, a justification, 
that the several acts in the declaration mentioned, were 
done under a commission of sewers of the late king, 
according to the tenor, purport, and effect of the 
23 Hetu 8. c. 5.; thirdly, a similar justification under 
SJac. 1. c. 14.; fourthly, under 4-7 G. S. c, 7.; fiflhly, 
under 23 Hen. 8. and 4 7 G. 3. c. 7. together; and sixthly, 
under the 23 Hen. 8., and the several other statutes 
relative to sewers. Replication, de injuria, &c. and issue 
thereon. At the trial at the MidtUesex sittings after 
Michaelmas term, 1821, before Abbott C. J., the plmntiff, 
pursuant to the local statute 52 G. 3. c. 4>B,, proved a no¬ 
tice to the defendants signed by his attorney, stating that 
the action was brought, *< for that the defendants did by 
themselves, their servants or workmen, make, alter, cut, 

dig. 
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dig, work, and enlarge certain sewers, gutters, ditches, 
and works then being, and running, under, through or 
adjoining, or near unto a certain messuage or tenement, 
shop and premises of the plaintiff situate and being, &c. 
in the tenure or occupation of £. H. his tenant, in so 
negligent, incautious, unskilful, improvident, and im¬ 
proper a manner, that the siiid messuage or tenement, 
shop and premises, or the greater part thereof, fell and 
were greatly damaged, weakened and destroyed, and 
rendered unfit and dangerous for use or habitation.” 
It further appeared by the evidence, that tlie sewer, 
which it was necessary to repair, passed close to five 
houses atljoining that belonging to the plaintifip, and that 
a stack of chimneys belonging to one of those houses 
was built upon the arch of the sewer. In the execution 
of the work it become necessary to rebuild this arch, and 
in order to support the chimneys in tlic meantime, a 
transum and two upright posts were placed under them 
in order to support them, but without success. The 
chimneys fell, and in consequence of their fall, the ad¬ 
joining houses, including the plaintiff’s house, fell also. 
There was contradictory evidence as to the facts, 
whether in case Uiere had been raking shores placed 
externally to support the chimneys in addition to the 
support below them, the accident would have b^n pre¬ 
vented. The plaintiff’s witnesses were of opinion that 
it would, and those for the defendants, that it would 
not have been of any use, and that it was impossible to 
have prevented the fall of the chimneys. There was no 
specific notice given to the owner of the house to which 
the chimneys belonged, of their dangerous state, or that 
it would be necessary for him to take them doam. But 
there Yras a general notice to the inhabitants to secure 

3 14 their 
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their houses whilst the sewer was repairing. It also 
appeared, that there had been a dispute as to the 
liability to shore up the houses. The defendants and 
the commissioners of sewers contending, that it was the 
duty of the owners of the houses to secure themselves, by 
so doing, and that they were not bound to do it for 
them. The jury, under the directions of the Lord 
Chief Justice, were of opinion that the defendants had 
conducted themselves negligently in doing the work, 
and accordingly found a verdict for the plaintiff. Scar¬ 
lett in last Hilary term obtained a rule nisi for entering 
a nonsuit, or for a new trial. The former, on the 
ground that the notice was not sufficient, inasmuch as 
the injury there stated was one arising immediately to 
the plaintiff's house from the acts of the defendants; 
whereas, in the declaration, and by the evidence, it ap¬ 
peared that the injury really complained of, arose from 
the conduct of the defendants, in not sufficiently shoring 
up and supporting some other houses, which, by their fall, 
had damaged that of the plaintiff. This, therefore, 
wa& not an immediate but a remote injury. As to the 
new trial, he contended that the verdict was against the 
evidence, and that the real question was, whether the 
defendants had acted bonfi fide, and according to the 
best of their judgment at the time, and not whether 
after the event had occurred, other persons might think 
that shoring up or other precautions might possibly have 
prevented the accident, and that they were not 'bound 
to give a specific notice of the danger of the chimn^t to 
the owner of the house. 

The Salicitor^Generalt Gurney, Curaaood, and Comyn, 
shewed cause. The notice is quite suffident. All that 

is 
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u required by the act is, that notice in writing shall be 
given to tlie defendants twenty>eight days before the 
action is commenaxl of such intended action, signed by 
the attorney fbr the plaintiff; specifying the cause of such 
action: and the section further provides, that the plain¬ 
tiff shall not recover, if sufficient amends shall have been 
tendered. The object, therefore, was not to give an 
accurate and minute description of the cause of action, 
as retjuired in a declaration, but only a substantial no¬ 
tice of the ground of complaint to enable a party to 
tender amends. Here it states, that defendants worked 
the sewer in so n^Iigent, incautious, unskilful, and im¬ 
provident a manner, that the plaintiff’s messuage, or 
the greater part thereof, fell, and was greatly weakened, 
damaged, and destroyed. The sewer was the pri¬ 
mary support of the plaintiff*’s house, and the adjoining 
ones also: and the fall is in fact the immediate conse¬ 
quence of the defendants’ negligence. There is no other 
intervening cause of the accident. The whole fell to¬ 
gether in consequence of the defendants* act. That act 
is, therefore, the immediate cause of the accident to 
each of the houses. As to the other point: this was 
a case for the jury, and the weight of evidence is in 
&vour of the verdict. Here it was clearly the duty 
of the commissioners to have shored up the houses 
whilst the work was going on. And the evidence is 
strong to shew, that if that had been done, no accident 
would have happened. It is now said that it would 
have been useless. But originally the question was not, 
whether it was useless, but, whether the commissioners 
were liable to do it. There is good reason why they 
should be liable; for they may go into the adjoining 
houses, if necessary, for tlte purpose. But private in¬ 
dividuals 
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diridualg cannot do so. And they may defray the 
expense of doing it out of the rates. Case o/* /he level 
qfHulL(a) 

Scarlett, Marryat, Littledale, and Andreses, contra. 
The question is not what a person well acquainted with 
the £icrs would conclude, from the words of this notice, 
but a'hat a person wholly unacquainted with them 
would infer. Such a person would never have sup¬ 
posed, when he read this notice, that the accident had 
really happened in consequence of a slack of chimneys 
having fallen at sonic little distance, and thereby occa¬ 
sioned the fall of the plaintifl’s house. He would 
certainly have concluded that the sewer had run imme¬ 
diately under the plaintiff’s house, and that the accident 
had occurred from a want of due support to it. Jf a 
remote cause may thus be given in evidence, under such 
a notice, where is it to stop ? Suppose, man}' streets 
off, some accident happens, and produces, remotely, a 
damage to the plaintiff’s house, would that be suffi¬ 
ciently described by such a notic>! as this? These 
notices are for the protection of public officers in the 
discharge of their duty, and should be strictly con¬ 
strued. Here the notice states, that, by the defendants’ 
n^ligent act, the plaintiff’s house was weakened. But 
that was not so. Another person’s house having been 
improperly built, the chimneys fell, and by their fall 
the injury happened. Here, therefore, an injuiy really 
consequential is stated in the notice as immediate. The 
notice, therefore, would tend to mislead the defendants. 
The way of trj’ing the question is, to suppose the de- 


( 0 ) 2S^r. 1127. 
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daMticffii dfRtrn io 8S to contain only one count, MAtiiig 
what is here stated in the notice. It is clear that then 
thn |iiaintiff would have been nonsuited, on the groond 
of a variance. Here, therefore, there is a variance 
between the notice and the proof. If the notice had 
stated that the injury occurred from want of shoring 
up the houses, the defendants might have tendered 
amends. As to the other question, it may be admitted, 
that ns to the necessity for shoring up the houses there 
is contrndictoiy evidence. But the proper question is, 
whether the defendants acted for the best, and bonfi fide 
with their best skill. If they did, and there is no con¬ 
tradiction ns to that, they are not responsible. It is 
too much to make them liable because, after the acci¬ 
dent has happened, some persons may be found to give 
their opinion that n difierent course might possibly have 
prevented the accident. The whole arose from the 
improper construction of the stack of chimneys, which 
rested on the arch of the sewer. And, if nothing had 
been done by the defendants, tlic houses would have 
equally fallen in a short time, from the decay* of the 
sewer. The owner of the house must have known of 
the construction of the chimneys, and the defendants 
were not bound to give a specific notice of it. They 
had given a general notice to all the inhabitants to 
secure their houses while the sewer was repairing, and 
diat was sufficient. Here the defendants were acting 
bond fide in the exercise of a public duty, imposed by 
law; and Sutton v. Clarke {a) is an authority to shew, 
that in such a case an action is not maintainable against 
them. 




Jmws 


(ff) S Taunt. 29. 


Adbott 
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1822. Abbott C. J. I am glad that tliis matter bos been 
^ so fully discussed; but I am still of the opinion which 

mgaaut I entertained at the trial. I think the notice is suffi¬ 

cient, and that it ought not to be construed with great 
strictness, its object being merely to inform the defend¬ 
ants substantially of the ground of the complaint, but 
not of the mode or manner in which the injury has been 
sustained. That may be, cither by their having done 
an act injurious to the plaintiff^ or, as in the present 
case, by omitting to do an act proper and necessary to 
be done. It is said that this notice is only applicable to 
the case of damage arising immediately from the act of 
the defendants ; but I think it is not material or neces¬ 
sary to specify whether the injury be direct or remote. 
As to the merits, I left it genertdiy to the jury to say, 
whether there was a want of due care and diligence on 
the part of the defendants. One (|uestion, arising at the 
trial, was as to the ilTect which shoring up would have 
produced, and I statcil that the commissioners of sewers 
and their agents, when repairing sev'crs in the neighbour¬ 
hood of bouses, were bound to take all proper precaution 
for their security; and that one question for the jury 
to consider was, whether shoring up was a proper pre¬ 
caution, and whether it had been omitted. I also told 
them, that, even if they were of opinion that the stack of 
chimneys could not by any shoring up whatsoever have 
been prevented from falling, still that it was the duty of 
the defendants, if they thought so, to give specific no¬ 
tice of the danger to the owner; and that, if they did 
not do so, they were responsible. Here.no such spe¬ 
cific notice of the peculiar construction of the stack of 
chimneys, and of the danger arising from it, was given. 
On either of these grounds, therefor^ the verdict of the 
jury is sustainable. 


Bayut 
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Bayeev J. I am of the same opinion; I think the 
notice was sufficient, and that the case was properly 
left to the jury, who have come to a right TOiiclusion. 
A notice of this sort docs not require the same precision 
as a declaration. It is quite sufficient if it calls the 
attention of the defendants to the general nature of the 
injury, so that they may go to the premises, and see what 
the ground of complaint is. If it were otlierwise^ it 
would be necessary, in many cases, to have a notice 
with several counts in it. Here the notice, in sub* 
stance, states, that the defendants so negligently and 
improperly worked the sewer, that the plaintiff’s house 
was thereby weakened anil gave way. Now the facts 
arc, that the defendants worked under a stack of chim¬ 
neys, without cither properly securing them, or giving 
notice of their danger to the owner, in order that he 
might take them down ; this was improperly and neg¬ 
ligently working the sewer; for if a party docs an act 
which is improper, unless certain previous precautions 
arc taken, he may fairly be said to do tliat act im¬ 
properly. But it is said, further, that the notice is 
incorrect, inasmuch as the act done by the defendant 
did not produce an immediate effect upon the plaintiff’s 
house. But 1 think, that as the defendant did work 
without sufficiently supporting the chimneys, which by 
their fall, damaged the plaintiff’s house, he may fairly 
be said to have, by his act, damaged the plaintiff’s 
house. The notice, therefore, is sufficient. As to the 
merits of the case, it is contended, that the defendants 
are protected, if they acted bona fide and to the best 
of their skill and judgment. But that is not enough; 
they are bound to conduct themselves in a skilful man¬ 
ner; and the question was most properly left to the 
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16S9. juty to Bay, wjbether the (lefendants hod done «U that 
any skilful person could reasonably be required to do in 
such a case. The jury were of opinion that they had 
not, and 1 think they had abundant grounds &r their 
verdict. 

Best J. (a) The only object of the notice is, to give 
the defendants an opportunity to tender amends^ and it 
ought not to be scanned very nicely. Its ol^cct is at an 
end the moment the action is brought, and it is only 
necessary to refer to it, in order to sec wh^her, sub¬ 
stantially, the defendant has been informed of the 
ground of die complaint. It is no gromid of nonsuit 
that there is a variance between the notice and the 
proof. As to the merits, the question is, whether the 
defendants had, in working the sewer, conducted them¬ 
selves with proper skill and care; and the jury thought 
they had not. In Sutlon v. Clarke the judgment pro¬ 
ceeded, on the ground that there there W'as no pretence 
for imputing negligence to the rlefendants. Here the 
jury have distinctly found the contrary; and here, too, 
the action is brought against the parties who negligently 
executed, and not against the party giving the order, os 
in that case. As to the utility of shoring up, it appears 
that the commissioners of sewers did not originally con¬ 
tend tliat it was of no use, but that they were not bound 
to do it. That, however, was a question for the jury, 
which was properly left to them, and I think that their 
verdict was right. 

Rule discharged. 


(a) Holroj/d J. was absent M Chambers. 
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Wilton as^ainst Giudlestone. 


Wednetdajf, 
June ISth. 


'J^'*ROVER for certain deeds. Plea, general issue. At A bill agaiiut 

the trial, at the Middlesex sittings after Master term 

before Abholt C. J., it appeared that the bill which was 

against defendant as an attorney was entitled generally dunTiob^^' 

as of Michaelmas term, but the memorandum shewed 

’ the 28(li JJo- 

that the bill was Rled on the 2bth of November. It was vemben Hel4. 

that evidence 

proved, however, that the bill was actually filed on the was admissible 

24th of December. This evidence was objected to, on was actually 

the ground that it contradicted the record; but the Lord 24th2^J^^Aer; 

Chief Justice overruled the objection. The deeds in f*dem«^’j2d* 

question were proved to have been placed in the defend- “ ***- 
* * ^ denceofaprior 

ant’s hands before Michaelmas term. But the only evi- con^mion, and 

therefore Srbere 

deuce of a conversiou was a demand and refusal on the deeds were in 

defendant's 

29ih of Naivmbcr lust. The jury having found a verdict possession prior 

lor tlie plumull, term, and the 

demand and 
refusal proved 

Abraham^ by leave, moved to enter a nonsuit, on the 
ground that the evidence ought n»»t to have been re- heW th« i 

^ ° this was 

ceived us it contradicted the record. denM of a con¬ 

version before 
the term. 


Pet' curiam. Morris v. Pugh {a) is an authority to 
shew that this objection cannot be sustained. A de¬ 
mand and refusal is evidence of n prior conversion; 
and ns the deeds were in the defendant’s hands prior to 
Michaelmas term, there was evidence for tlie jury of a 
conversion before that period, and they have found the 
fact to be so. 

Rule refused. 


(a) S Sum 1S41. 
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WidnetAiy, 
July ISth. 

Where an ae- 
tion for breach 
of corcnant mu 
pending, and, 
with all mattera 
in diflhrence, 
was referred to 
arbitration, the 
costs of the suit 
to abide the 
etent: Held, 
diat an award, 
that the plaiiitiiT 
had no demand 
on the defend¬ 
ant on account 
of any alleged 
breaciics of co¬ 
venant, or on 
any other ac¬ 
count whatso¬ 
ever, was final, 
although the 
suit was not, in 
terms, put an 
end to. 
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Jackson gainst Yabsley. 

JN this case the plaintiff had commenced an action 
to recover damages for breaches of covenant, under 
a lease. The parties were landlord and tenant. The 
case was referred by agreement, dated 9th March last, to 
three arbitrators. The award was made by two of them, 
and dated April the 9th, 1822, and after reciting that dif¬ 
ferences were existing between the parties, and an action 
at law pending, and that the suit and all matters in dif¬ 
ference had been referred to them, and that the costs of 
suit, &c. were to abide the event of the award, they 
awarded that the plaintiff had no claim or demand on the 
defondant, on account of any alleged breaches of covenant, 
or otherwise, on any account whatsoever, to the day of the 
date of the award, and that the defendant had no claim 
on the plaintiff, in respect of iniprovcments to tlie estate 
or otherwise; a rule nisi having been obtained to set 
aside the award, on the ground that it was not final. 

Brnsdl shewed cause. This is a final award. It is 
true, that the arbitrators have not, in terms, put an end 
to the action of covenant; but they have in substance, 
and that is sufficient. He cited Havokins v. Coklough (a), 
TultTs Practice^ p. 873., Anonymous, Smith*s Rep. 426. 

Adam contrd, contended, that it was incumbent on 
the paity to put a distinct end to the suit. Here the 

(a) 1 JButr. S74. 

costs 
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costs dq>end on the event of it: and how are they to be 
taxed? 

Per Curiam, We ara of opinion that the award is 
finaL It is sufficient, if looking at the whole award, it 
appears that the matter is determined; and that is the 
cose here. 


849 

1822. 


Jackwmt 

agoiiut 

YAwnxgm 


Rule discharged. 


Goodtitle, on the Demise of the Duke of wednndai^, 
Norfolk, against Notitle. 


J^BADER applied for leave to entw up judgment 

against the casual ejector. The notice to the posMsuonat 
tenant in possession at tlic foot of the declaration in declaration in 


ejectment, was in the name of^ and signed by the lessor 

of the plaintiff. He referred to the 1 G. 4. c. 87. s, 1. but, if 


by which the landlord, in order to bring the case within 


that act, is required to addrras the notice at the foot ,of plaintifi; or 

* . even any other 

the declaration to the tenant in possession. penon, Uie 

Coait will per¬ 
mit Uic rule for 

Hie Court held, that the notice was quite regular $ 
adding, that even if it were signed by a wrong name, 


the rule might be drawn up. 


Rule absolute. 


Vou V. 


SK 
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Wwimmitv, RiCHABD FOWIS & Wl LLIAM POWIS Ogahut SmITH. 

merapiciiibcs A CTION for use and occupation. PJea* non as- 

^ sumpsit. At the trial, before AIbhott G J., at the 

sittings after last Hilary term, it appeared, that the pre- 

®*s®* fo question, were, in May, J810, demised by both 

bunifterw^' plaintifift to the defondant. In 1817 the defendant 

the iffmint had x^ceived notice from the plaintiffs to pay one moiety of 
notice to pay a 

moiety of the the rent to each of them, and from that time the rent 

rent to each of 

the tiro, and the was SO paid, and separate receipts given. The present 
rent was so paid . . • ■ i . 

accordingly, action was brouglit to recover the rent that accrued 

due from the 25th December^ 1819, to the 2dth June^ 

1821. The Lord Chief Justice thought, upon this 

evident^ that ^p^rate actions ought to have bep^ 

” y. brought by each of the plaintiffs for his moiety of the 

tion ofthe rent which accrued subscKiuently to the alteration in the 

parties to enter 

into a new cm- modc of paying rent, and he nonsuited the plaintifl^. 
A rule nisi having been obtained for a new trial, 

rtaerralion of 
lent to cadi. 

Manyat now shewed cause. There can be no doub^ 
that if tenants in common join in demising, they may join 
in receiving the rent. Here, however, they made their 
elecUon to have a severance of the rent, and each made 
a demand of his separate moiety j and from that time 
each must be considered to have made a reparate demise 
of his separate moiety. And if that be so^ each must 
bring a separate action. 

Gurney, contra. If separate actions had been brought 
It would operate as a great hardship on the defendant, 
for he would then have to pay the costs of two actions in- 
' stead of one. The original contract of demise was with 
two; and there has been no new contract. Inthecaseof 
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V. Cramp (a), it is laid down, ^hat if there be 
two tenants in common of a reversion, expectant on ^ 
lease for years, upon which a- rent is reserve^, they ma^ 
either join in debt, for the rent, or sever ; and 
V. Lofodace (6) is an authority to shew that they may also 
jqin in covenant; and in IdUleiQft, s. 315.,]^ i^ laid dQifOt 
that tenants iu common may maintain perrapal nPM.QfH! 
jointly.; and in s. 31G., that if two tenants in comiRpn ipftltS 
a lease, rendering to them a rent, the tenants in f^mm^^ 
shall have an action against the lessee, and not different 
actions, because the action is in the personalty. The 
action for use and occupation is substituted in place of 
the action of debt, and, consequently, the plaintifis w'ere 
entitled to bring a joint action, unless the jury found, 
as a fact, that there was a separate demise by each. He 
also cited Co. JLitt. 213. and Harrison u. Bamsbp. (c) 



Abbott C. J. It is clear, that if there be a joint lease 
by two tenants in common, reserving an entire ren4 
.the two may join in an action brought to recover the 
same; but if there be a sqaarate reservatimi to each, 
then there must be separate actions. Hei^ fay the 
original contract, there was a letting of the whole pre* 
mises, by the two tenants in common, at an entire rent; 
afterwards the rent was severed. It became a questioB 
of fact, upon the whole evidence whether the parties 
thereby meant to enter into a new contract, with m 
separate reservation of rent to each, or whether they 
meant to continue the old reservation of rent, each of 
the plaintiffe receiving his own moiety. I think that 
question ought to have been left to the jury. The nile^ 
dierefor^ for a new trial ought to be made absolute. 


(o) 1 Ld. Sajfm.3^0. 
(c) 5 ZW 846. 


S K S 


(S) Canhewt 889. 

Batuet X 
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BATLKr J. This was a question for the juiy, whe¬ 
ther there was a new contract, or only an alteration in 
the mode of receiving the rent. I should, have summed 
up to the jury, strongly, that it was the latter. 

H 0 X.R 0 TD J. The evidence does not seem to me to 
shew that the contract which was originally joint, was 
severed by the agreement between the parties. Unless the 
juiy found that fact, the verdict cannot be supported. 

Best J. concurred. 

Rule absolute. 


18 fS. 



SouTTSN against Soutten. 

^^SSUMPSIT for money pud, &c. Plea, general 
■ttomej, m «r- issue. The action was commenced in Hilary va- 

to ^tekarge ^ 

himud/jramhu cation, 1821, and issue was joined in Trinity term fol- 
put of tho lowing, and the cause set down for the second sittings* 
cradiu^aT» ^ in that term. The notice of trial having been counter- 
manded, the cause was agun set down for trial at the 
first sittings in Michaelmas term, and was ultimately 
made a remanet to the adjourned sittings after that 
ttrad oBthe term. On the 17th July, 1821, the defendant obtained 
j^tfaMdidaot bis certificate^ under a commission of buikruptcy, dated 
G.5.e.iau Mitrch 9th, 1818. It appeared that the action was 
a brought to recover the sum of 500/., paid by the plain- 

defendant, as surety to one Bichard Bodfield, 
in a warrant of attorney, dated 3d April, 1816, for pay- 
ment of 1970/. and interest, by instalments, with a sti- 
tMcuawmno pulation, that, in case of any one default, the whole 
Minty to should be immediately payable and esecution should 

TCOOW ths 

mmay BO paid iqr hla. 
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issue ihereon for the whole. Judgment was signed on 
this warrant of attorney, April 5tb, 1816. At the time 
when the commission issued, there remained due on the 
warrant of attorney 1387/. 15s.; and shortly afler, an* 
other instalment becoming due, default was made. On 
the 14th of Marchf 1818, Bo4field proved the debt 
under the commission; and on the 25th of 
1818, the plaintiff and Bo^dd agreed that the former 
should pay 500/. in discharge of his personal UabUUy as 
suretyf which was done, and satUfiiction was entered on 
the record as of Michaelmas term, 1818. The roll of 
the judgment was, however, onlycarried in and satislaction 
entered on the record subsequently to the sittings after 
last Michaelmas term, and shortly before the adjourned 
sittings, when the cause was tried. At the trial, after 
the office copy of the judgment roll had been ^ven in 
evidmice, a pl^ of the defendant’s certificate puis dar¬ 
rein continuance was ofiered by the Solicitor-GeneraL 
The Lord Chief Justice was cff opinion, that as the whole 
T>f Michaelmas term had elapsed, during which the de¬ 
fendant might have pleaded it in bank, be was now too 
late, and refused to receive the plea. TTie plaintiff 
accordingly had a verdict. The Solidtor^General, in 
last Hilary term, obtained a rule nisi for a new trial, 
with libery for the defendant to plead his certificate puis 
darrdn continuance nunc pro tunc as Michadmas 
term. 

Marryat and Espinasse shewed cause. Here the de¬ 
fendant was too late; for he obtained the certificate in 
the vacation after Trimiy term; and therefore he might, 
at any time during the whole of Midmehnas term, have 
put in this plea. Beside^ the plea, if put in, cannot 

S K 8 avwl 
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iti# iibr this payment ntrt fefi 

^idliil 49 0, 3. c, 191. is. S., hot being a payment ot the 
ii6f ol a part In cfischargc ox the whole debt. 
Itel% the plaintifll^ by this payment, could not prove 
lltMsel^ dr have the benefit of the creditor’s proo^ under 
th# eommissidn. The Case, therefore, is not w'ithiii the 
Odt df parliament. 

Sbticf^dh-General and Ctntly^ conifS. Mere the 
d^feiidant could not liavc pleaded his ccrtificnie iii bar 
dtirlH^ "Michaelmas tertn; for at that time satisfaction 
lete nbt eftieted Oii the roll. The roll was carffed in 
after the term, and then the situation of the defendant 
was altered. For, by the entry of satisiactibh oh the 
riibdrd; the sum became a payment of part of the debt 
id di^harge of the whole, and then it falls within 
49 6.9; e.l2i. S.9. 

If ive ate to give the defendant to 
pttflid his ceitifidate piiis darfein contihuande, we oughtj 
at Ihdir, td be satisfied that, wHch pleaded, it if'ili be a 
bar tB the action. But we are of opinion that it #oiild 
dbt bb Sd. Tub 49 6. 3. c. 121. 5. 8. only applies to caib^ 
whath a Shrety has finid the whole deb^ or a Iti 
dib6hal*j^ bf the whole. Ih those cases, ibd bfeditdr 
bis Ho fhrther claim under the cdmrhiMidn, arid iftd 
surety is then placed in the creditor’s original situatlbb 
with respect to the bankrupt. Here that is not the 
The Original ^i^itor has provt^ u^ifer the B6tn> 
idhildia, tniid tlib present plaintiff has rrifeasad lilHiiiff 
bt fllhr payttfedf ftoM his pekonal liabfiity 

ilfeii^fbH?, hB HHinbt derive any bebeftt iiniiei' thd 
«:i6lhlftH8sldni dhd tiler le^lattffe Idbbld Hfi^ef int<^ iH- 

tepded. 



jtt THi T^Iro tiki 6E0Rt}E IV. 

tihd^ iliider stiidi dt’&ilbilttadb^ to likb tiie 

right ^ion which h6 pi^vidUsljr possessed. 

Itule diididig^; 


SftS 



tlA&tER and Another akainst TbitsiAifift. FrUay, 

June 14th. 


^^SSUMPSIT for the price of a horsC} with the 
usudi Money ddiints. Pled,^ general issue. At the 
tffoi^ at the Middlesex sittirigs aftef* Idst Hfldry terni^ be 
fbte AldxM C. J., it appeared that the plaihtiffi, Rrho were 
farrierS) sold to the deftrtdknt fa rice hors^ by a ▼farbal 
dbhtlRctj for Sol The horsfa, at the tiMe of the sfale, 
requited t6 be i^red, which wds dohewlth the appro* 
bfatioh of the defendant diid in his presence; dnd it was 
agreed that the horse should be kept by the plaintifiii for 
twenty days, without any charge being Made fbt ib At 
the efapitation of the twenty days the horse waS, by the 
defendant's directions, taken by a Serrant of the plain* 
tifis* to Ktdpton PaSk^ for the purpose df being turqed 
out to grass there. It was there entered in the name of 
one of the plaintiils, which was alk> done by the dirra* 
tiohs of the defendant, who was anxious that it might 
not be known that he kept a rdCe-horse. No time was 
specified in the bargain for the payment of the prioa» 
The defmidant afterwards reused to take the horse. 


A hone wai 
■old by verbal 
contracti but 
no time was 
Sxed for the 
payment of tho 
price. The 
horse was tore- 
main with the 
vendon for SO 
days without 
any charge to 
the vendee. 

At the expir¬ 
ation of 
time the horse 
was sent to 
mss, by the 
direction of the 
vendee, and by 
his desire en¬ 
tered as die 
hocse of one of 
.the vendon: 
Held, that them 
was no accept¬ 
ance of tim 
horae fay the 
vendee sritbin 
S9 Car. 8. cw 4. 
a. 17. 


The jury, under the direction of the Lord Chirf JusdcQ 
finind a Terdict for die plaintifiii. Scdrle^ lit last 
Easter term, obtained a rule nin for entering s nonsuit* 
on the ground reserved at the trial, that there was not a 
suffidsnt acCaptfaikce fay the dei^dant tb take the cose 
dilf M ibe 17th secdon of the statute of finuds. 

9^4 
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TODMAUra. 
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Ji^trryat and Hawkins shewed cause. The case is 
not within the 17 th section of the statute of frauds; for 
here there was a complete delivery, and acceptance by 
the d^ndant. If a buyer orders goods to be sent to a 
particular whar^ and they are there delivered, the ac¬ 
ceptance by the wharfinger is clearly sufficient to take 
the case out of the statute. Hen^ by the de^danf s 
order, the horse was sent to Kimpton Park. And this is, 
therefore^ a stronger case of acceptance than Elmore v. 
Stone (a), where the- removal was from one stable to an¬ 
other. Hanson v. Armtage {Ji) will be cited on the other 
side. Thor^ however, there was no special direction 
as to the place where the goods were to be sent. Besides, 
that case is at variance with Hart v. Saltlty (r), where 
Ckambre J. held, that the master of the ship must be 
considered as the vendee’s agent to receive the goods, in 
a case where th^ were shipped according to the usual 
course of dealing between the parties. But it is said 
that the horse was entered at KimpionPark in the name 
of one of the plaintiffs. That, however, being done by 
the, request of the defendant, can make no difference. It 
is admitted, that if there be an acceptance^ though but 
for a minute^ it is sufficient. Hei^ the delivery of the 
horse to the person who conveyed him from the plaintiff’s 
house to the park, was suffident; for that person must be 
Gonudered as the defendant’s servant. Beddes, the 
horse was fired for the use of the defendant, and must 
be considered as having remained in the hands of the 
plaintiffi ftxc the purpose aS cure; and then the case fells 
predsdy within the prindple o£ Elmore v. Stone. 


(a) 1 2Vwnf. 456. (S) Amet 557. (e) S amqik 5S8. 

ScasUtt 
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Scarlett and Lmoes, contrd. If this question were now 
tor the first time to be determined* no doubt could be 
entertained by any one who looked at the words of the 
statute. It is not requisite indeed, that to constitute an 
acceptance, the goods should be in the manual pos¬ 
session of the vendee. But he must at least have the 
complete controul before he can be considered as having 
accepted them. If the key of the warehouse where they 
are deposited is delivered to him, or an order for de- 
liveiy to him is signed in the wharfinger's books, in 
these and the like instances it may fairly amount, if he 
assents, to an acceptance on his part. For there, he on 
the one hand has the complete controul witliout any lien 
on the part of the vendors; and on the other hand, he 
cannot after that be allowed to object to their, quality, 
&C. But if that criterion be applied to this case, it will 
determine it in favour of the defendant. For here, he 
had no controul over the horse. He could not have 
compelled the park keeper to have delivered it to him. 
Here too, there was no time fixed for the payment of the 
pric^ and therefore, the vendors would not have.been 
bound to part with the horse till the price was paid. 
This, therefore, falls within the cases ot Hanson v. Ar*- 
mitage{a\ and Tempest v. Fitzgerald {Ji). Flmore v. 
Stone is a case of doubtful authority, but at all events, it 
is not precisely in point with this. There^ the CSourt 
considered the vendor as having by his own act become 
the agent of the vendee, and having thereby lost his lien 
for the price of the horse. But here the party has not 
lost that lien. Suppose Carter had become bankrupt, 
it is dear that the horse would have gone to his as- 


1888. 

C*«TBK 

agnuMt 

ToamuMU 


Cb) 5 680. 


(a) Ante, 557. 


signees^ 
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sif^e^ as bctiig in iiis pc^Bstdri di the tirrih of the 
bankrupiqr. That eohscqiichcc would dot have fol¬ 
lowed in Elmore v. Stone. Stif)j>o8c thd hor^ hftd b6dfl 
TovwAMMt. lii ^ihg to the park, cbtiltl hot the defettddht 

haire objected to receive hiih ? it he cbtild, then 
cidrdihg to the principle laid down iii tta^ v‘. Palmer (d), 
thci4 Is ho siifficicht acceptance. As to the fifitig, it 
wds not done specially lor the defehdant, blit gehetdtly 
fbl ahy one to whom tHb horse ihiglit afterwards be sold. 
Tiiii c^e, therefore, falls within tlib statute of fraud^ 
ahd the defchddiit is ehlitlcd to the jiidgttieht of 
Ckiuti. 


Athbir C. J. In this ease, it appear^ tlibi'e ^s I 
virbdl balgain for the horse at iSOi., fot the paymeiif 6f 
4^hlch lid tithe was fixed. The seller, therefiirh, wdi 
libt cdfflpellable to deliver it liiitil the price ilrdk pdid. 
Iii Eidfore % Stone, thete was a contract of d eltnlldl' 
dbsetiption, biit the Court thought that the circiiitiiitanee 
of the change Of the stable altered the character iii whieli 
the plaiittiff* there held possession of the horse. Forj the 
plhihtiff thereby cohsehting to hdve the horse plhced Iti 
th^ lifety stdble, ebased to keep possession aS owtiei^, 
afid held it oiily in hiS Odpadty Of livery stable keeper! 
There tt n6 eireumstaht^ of that description in th^ 
pKifent ease. It is qtiite cteaC, that the ptesettt plaint 
tfiB kept possession of the horse ds owners utitll It tend 
skbC to Kifnptoii Park. If, indeed, it had been sOflt the#h 
OHd enteted in the defendant’s natne by bis dif-eetiC^ 1 
should have thought it would have amounted to an aia- 
oeptauhe by him. But here it was entered in the pb^ 




fs) 3 A ^ 8S1. 
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ti&* naiii^ aiid ilic plaintiffs^ cliaract^ of owner Us 
miuned unchanged from firsi to last, and they couid 
not have been compelled to deliver it without the 
payment of the money, ^here was then no suihcieht 
acroptance to take the case oiit of the statute of iraiids; 
arid consequently the action hot iriaintainiBle. 


188S. 



Bayley J. The statute of frauds is a remedial law, 
arid we ought not to endeavour to strairi the wbrdi in 
order to take a particular case out of the statute. 
thd i 7th section it is provided, that in the cose of d 
of goods above tlie value of It)/., the bii^dr must atre^t^ 
arid actually receive part of the gobdii id sold. ThetS 
criri be nti acceptance or actual r^cipt by the b'ilygf, 
uhldis there be a charige of possession, arid uiile^ 
the ikiller divests liimscif of the possession of thS 
goods, though but for a moment, the property 
mains in him. iiere, the pldlntiflls had ’ a lien dt 
the hOrlfei afict were not compellable to part with the 
possession till the price ivas paid. Then the question is, 
was there any thing to deprive them of that right2 It 
is said that the horse was fired, but after that he still 
remained in their possession; then he was sent under 
the care of their servant to Kimpton Park. But that was 
no act of delivery to dispossess them of the horse. At 
Kimpton park, he was entered in the name of one of 
the plaintiffi, and they still therefore retained a. con- 
troul over him. IIow can it be said that the horse was in 
the possession of the defendant, when he had no right to 
compel a delivery to him. For he could not, on tender* 
ing the keep, maintain trover against the park keeper, 
because the possession had not passed from the vendors 
fo him. The case of Elmore v. Sltone is distinguishable. 

There 
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There the original owner of the horse had stables in 
which he kept horses as owner, and others, where he 
kept them as livery stabfb keeper ; and the Court conr 
sidered, that by changing the horse from the one to 
the other, he had divested himself of the possession 
and given up his lien. But there is no circumstance of 
that sort here. 

UoLROYO J. I am of the same opinion. Tlie facts 
here stated do not amount to an acceptance or actual 
receipt of the horse, which must be considered as having 
continued throughout in the plaintiffs* possession. The 
case would be different if the horse had been entered at 
the park in the name of the defendant, but being entered 
in the name of one of the plaintiffs, they retained a 
controul over it, and the park keeper was their agent. 
This case is distinguishable from Elmore v. Stone .• there 
there was a change of possession, here there is not. 

Rule absolute. 
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£asuh and Others, Assignees of Dowsland 
and Another, Bankrupts, against Cato. 


Tuesday, 
June IStbi 


^^SSUMPSIT for money had and received, and the 

usual money counts. Plea, geucral issue. At the of making • 

• 1 I .f « 1 shipment fat 

trial, at the GunaftaU sittings after last Hilary term, his own risk 
before Abbott C. J., a verdict, under the directions of the but 00^^*^ 
Lord Chief Justice, was found for the defendant. The j;Se3o*lbo 
following were the facts of the case: Domland and whom 

Davison, the bankrupts, were ship and insurance the shipment 

* ^ 'was to be made^ 

brokers in Dondon, and the defendant, Cato, was a clerk that the goods 

were the pro- 

in a bank M Z,ic/i/feld. In December, ISIS, the bank- pmyof^.,and: 

^ shipped on his 

rupts, who were then indebted to the defendant in a account, and 

large amount, were desirous to make shipments of goods 

on their own account and risk, to Rio de Jamiro. They 

accordingly purchased goods to the amount of 8000/., 

in their own names, but with a view of shipping the di«ct- 

' ^ ® ing them to in. 

same through the house of Messrs. /. and W. Maixh, a* »i- 

vance moni^ to 

in the name of the defendant. It appeared, from a j. s. on the 

letter dated 17th Dccemba-, 1818, from the bankrupts 

to the defendant, and his answer thereto, that the ship- 

ment was on the account and risk, solely, of the bank- ^ 

rupts, and that the defendant had no interest in it. The of gooda 

r ^ in It* nature 

bankrupts, however, represented to Messrs. I. and IV. ***‘®*y tenai- 

^ 'I- , jebt, 

March, that the goods belonged to, and were shipped and that, there- 
® ® . fore.y.&haT- 

on the account of the defendant. The goods were ac- ing aubwquenu 

cordingly shipped, and the defendant, by the desire of 

entitled to re¬ 
cover the pro¬ 
ceeds of the shipment from the merchants, and to set off against them a debt due from 
the bankniia to him, it being a case of mutual credit within S G. S. c. 30. s.SS. 


the 
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the bankrupts, copied and sent a letter to Messrs. L and 
W, March, dated 1st January, 1819, as follows: “ Gm- 
. tlemen, I have shipped on board the Friendship, Cap¬ 
tain Detmon, for Rio de Janeiro, about ten tons of 
wrought copper, consigned to your house there for 
sale, the invoice cost of which will be about 2000/., and 
I have to request }’ou to advance to my friends, Messrs. 
Dawdand and Davison, on account of this shipment, 
1000/., or thereabouts, upon their lianding you bills of 
lading. I have further to request, that you will insure 
2000/. on these goods for my account, and with respect 
to the disposal of them, Messrs. Dawsland and Davison 
will make the necessary communications on the subject, 
previous to the departure of the ship.” Messrs. /. and 
W, March accordingly advanced to the extent of 800/., 
and such advance was made by them on the credit of 
the shipment made through their house. At the time 
the defendant copied and sent the letter, he did not 
know from whom the bankrupts had purchased the 
goods. The bills of lading stated that the goods were 
dipped by /. and W. March and Co. for Rio de Janeiro, 
and to be delivered to March, brothers, and Co., or to 
their assigns, freight for the said goods to be paid in 
JDmdon, with primage and average accustomed. The 
invoices were furnishc'd by Dowsland and Davison, and 
signed by them ; they were headed thus: ** Invoice of 
35 cases, &c. shipped on board the Friendship, William 
Deaoson master, and consigned to Messrs. March, bro¬ 
thers there, for sale, on our account and risk, as agents.” 
The insurance on the goods, &c. shipped, was ef* 
fected by Messrs. I. and W, March in their own name. 
.From the \%X. January \q the 14th of Jiific, 1819, the 
defendant, at the instance of Dawdand^ made yery con- 

uderable 
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■idcrahle advances in cash and bills to Domland ^d 
Davison^ makifig a balance due to the defendant, of 
11962. 10s. Id. on fhe 1 ith J'ane. Damland nndi Da^ 
xnson became insolvent in July, 1819, and committed 
acts of bankrupty about the 19th March, 1820, and a 
commission issued against them, dated the l!)th May, 
1820, under which the plaintiffs were chosen assignees. 
After their insolvency, the house of March, brothers, 
and Co., of Hio Janeiro, forwarded to the house of 
I, and W. March and Co., London, the accounts sales 
of the copper consigned to them, with three letters 
addressed to the defendant, dated 27th September, 1819, 
and 19th April, and 6th May, 1820. This was the 
only correspondence which the defendant had with 
them, but it is not usual for persons making consign* 
ments through London houses, to corrcsjiond with the 
houses abroad, who know only the house through which 
the consignments are made. On the 29th July, 1820, the 
assignees, through their solicitors^ wrote letters to Messre. 
Z and W, March and Co., claiming the property in ques¬ 
tion, and requiring them not to account to any persons 
but themselves for the same After the issuing of the 
commission of bankruptcy the returns for the shipment 
so made to the house of March, brothers, amounting to 
2472. 19s. 1 Id., came home to the house of I. and W, 
March and Co., who, in December, 1820, paid to the 
defendant the sum of 102. in part of such proceeds. 
This payment was made to the defendant before this 
action was brought, and after notice given of the bank¬ 
ruptcy, and of the claim made by the assignees. At 
the time of the bankruptcy Dauadand and Davison were 
indebted to the defendant in the sum of 3102/. 18r. 8d. 
ibr monies paid and advanced by the defendant, and for 

liahilitins 
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liabilities wliidi the defoidant bad entered into for than 
previously to their stopping payment. The juiy found 
as a foct ifaat the bankrupts intended to give the de¬ 
fendant a lien on the shipments for the money pre¬ 
viously advanced by him. (a) Marryat^ in last faster 
term, obtained a rule nisi for a new trial, on the ground 
that this was a verdict against evidence, and as to that 
he relieil on the letter of the 17th December, 1818, as 
decisive to shew, that the only object the bankrupts had 
was to conceal their interest in the transaction, which 
was not a proper one for them, as brokers, to under¬ 
take. The Court, in granting the rule, directed the 
question to be argued, whether, independently of that 
finding, the verdict was not right, it being a case of 
mutual credit within 5 G. 2. c. 30. s. 28. 


Scarlett and Campliell shewed cause. They contended, 
that, whether or not the special finding of the jury could 
be supported, this was clearly a case of mutual credit 
between the bankrupts and the defendant, within 5 G. 2. 
c. SOi. a. 28., bv which the commissioners are to settle 
the account between the parties, and the balance alone 
is to be claimed or paid. Here the bankrupts repre¬ 
sented tlie defendant as the owner of the goods to the 
mercliants through whom the consignment was to be 
made, and thereby gave him an authority, which being 
coupled with an interest was not countermandable by 
them, to receive the proceeds. It is quite clear that the 
defendant, if he hod received these proceeds before the 

(a) Thero was anotlier diipment through Mesm. Warrtt brothera, to 
which the action equally applied. But as the two were in all wentiel 
' particulara exactly similar, wc have thouglit that our repotrt would be 
sinipUSed iqr omitting the facta relative to that tnuiaaction. 

bankruptcy^ 
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bankraptcy, could have set them off against the debt ]82S^ 
due from them to him. And what is the diilerence ? ' 

Here it was a credit, given by the delivery of the goods, 
in ita nature likdy to tenninate in a debt; and that 
is the criterion laid down by Gibbs C. J. in Rose v. 

Hart, (a) This case falls, therefore, within the prin¬ 
ciple laid down in Oiiw v. SmifA (b), and l^ench v. 

Tenn, (c) 

Matrijaty Ptdhr^ and MmUcf contra, contended, that 
this was not within the statute. Here the bankrupts 
could have compelled the house of March and Co. to 
account for the proceeds to them. For the defendant 
was not at all interested in the gain or loss arising from 
the transaction. There is no instance to be cited in 
Vr'hich it has been determined to be a case of mutual 
credit, unless where the goods have been delivered to 
and are in the possession of the party himself. That 
was tlie case in Olive v. Smith and French v. JFbni, which 
are, therefore, distinguishable from the present case. 

In Sampson v. Bttrion (d), where they were in the hands of 
a third person, it was held not to be within the statute. 

As to the hnding by the jury, there is clearly no 
evidence to support it. 

Abbott C. J. My opinion, in this case, is not 
founded upon the intention found by the jurj', but on 
the ground that the facts here establish a case of mutual 
credit. It appears that the bankrupts, being desirous of 
making consignments to Rio dc Janeiro, and not choosuig 

(«) S Say. M. 547. (5) 5 Taunt. 5G. CO Cadee'* S. L. 7th ed. S3C. ■ 

\d) a JJnd. ^ a, 89. 4 a:Moa^, SIS. 

VOL.V. SL 


to 
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to be known in the tmnsaction, r^rcsentod to /. and 
Mareh, that the goods shipped by them belonged to 
the defe^antt and were to be shipped on his account, 
and tii# t th^ procured the defendant to write letters to 
L and W. March, directing advances to be made upon 
the goodi^ which was accordingly done; and that house 
took upon themselves the management of the concern. 
In the invoice and bill of lading the goods were not 
described as the goods of the.bankrupts. Now, if all 
the parties had continued solvent, it is clear that, ac¬ 
cording to tlie usual course of trade, the proceeds of 
these goods would not have been paid over to the 
bankrupts, but to the defendant. It seems to me, there¬ 
fore, that this case is to be considered as if the bank¬ 
rupts had actually put the goods into the hands of the 
defendant; and then, no doubt, it would have been a 
case of mutual credit within the statute 5 G. 2. e. 30. 
s. 28., and he would then have been entitled, in the 
event which has happened, to set off against the pro¬ 
ceeds die debt due from the bankrupts to him. 1 think, 
therefore^ that the verdict is right, and diat the defend¬ 
ant is mititled to our judgment. 

Batlet J. I am not sure whether any case in die 
books goes the full length of this; but, I diink that this 
is a case of mutual credit within the statute 5 G. 2. 
c. SO. s. 28., which is now held to be confined to 
audi credits as must in their nature terminate in 
dd>t8. That, as it seems to me, is the case here. 
The bankrupts apply to the defendant to permit his 
name to be used in these consignments, and he writes 
letters, requesting advances to be made. Now thb 


seems 
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seems to meii to mOoBnt to a oonstmt bjr-the bimkroptm 
that the defendant shall be considned by L and ffi 
March as the owner of the goods o(msigned« And one 
consequence resulting from that would that the d»> 
fendant would have the right to require fhnn J, and W» 
March, an account of the proceeds mid the pajrraent of 
the balance due. It amounts, therefore, to a eonsent by 
the bankrupts, that the money produced by the con¬ 
signments should pass through the defendant’s hands. 
In that case, he would have a right to deduct from it 
the debt due to him. And that might be the ground 
for his permitting the bankrupts to be, and to remain in 
his debt. It is said in argument, that the bankrupts 
could have comjxiUed 1. and W. March to account for 
the proceeds with them. But that is a petitio principii. 
For they could not do so, if the defendant had a right 
to receive and to stop the money in transitufor such 
a right would be a beneficial interest in him, and the 
bankrupts could not, therefore, countermand hb autho¬ 
rity to receive the money. I think, tlierefore, that thb 
was a case of mutual credit, likely to terminate ultimat^y 
in a pecuniary balance on die one side or the other. It 
is, therefore, within 5 G. 2. c. 20. s. 28., and the de¬ 
fendant is entitled to our judgment. 


18ff» 


EiiMi 
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Holroyd J. 1 am of opinion that this b a case of 
mutual credit, and therefore, that independenUy of the 
intent found by the jury, the verdict is right. The cas6 
lies within a narrow compass. The defendant does not 
laid hb name generally to the bankrupts, but only for a 
particular transaction. The goods were to be sent in the 
defendant’s name by L and W, March to de Janeiro, 
and the proceeds were to be remitted to them as his 

S L 2 agents. 
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agents. Undo* these circumstances, and knowing this, 
the ddendant subsequently made advances to the bank¬ 
rupts, which probably were made on the ground, that 
those proceeds were in the hands of persons who were 
accountable to him. It is true, that the defendant di¬ 
rected the bankrupts to be consulted as to the disposal 
of the goods, and if no bankrupt!^ had happened, they 
would have had the disposal of them. These direc¬ 
tions, however, were revocable by the defendant. I 
am clearly of opinion, that the parties having agreed, 
that these goods should be represented as belonging to 
the defendant, and he having advanced money in 
consequmice, it is a case of mutual credit within the 
statute. 


Best J. I am of the. same opinion. The goods iu 
this case were, as it seems to me, as much under the 
d^mdant's controul as if they had been sent to his 
warehouse. Messrs. L and fV. March must, from the 
fects stated, have considered him as the principal in the 
adventure. All directions relative to it were in his 
name, and the bankrupts were represented throughout 
merely as his agents, and as having no powers mccept 
what th^ derived from him. The application was not 
for an advance to the bankrupts, but through the bank¬ 
rupts to the defendant. That is a strong circumstance 
to shew that the property was not to be dealt with with¬ 
out the defendant's consent, and that the proceeds were 
to be under his controul. In Ex parte Deexe (a). Lord 
Hardancke is reported to have put it as a case of 
mutual credit* if a man had goods in his hands be- 


(a) 1 Ml. sss. 


kmging 
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longing to a debtor of his, which could not be got from 
him without an action at law or a bill in equity. Now 
that is the case here ; for these goods could not have 
been given up to the bankrupts against the consent 
the de^dant, except by some proceedings of that 
nature. This, therefore, is a case of mutual credit, and 
the defendant is entitled to our judgment. 

Rule dischaiged. 


18S9. 





Wells against Greenhill. 


J^ECLARATION against the defendant, as the By • eonppii- 

maker of several promissory notes, bearing date ^ that the in. 

in Semptenber, 1818, and Map, 1819. Flea, non- debtedinoertaib 

assumpsit. At the trial, before Abbtat C. J., at the 

Middles^ sittings after last Michaelmas term, the only 

question was, whether the defendant was discharged 

from the plaintiff's claim by the provisions of a compo- endisan in the 

^ mihm of iHMiej 

sition-deed. It appeared that, by lease and release of wt oi^onte 

* duitr nwEDOT ui 

the 12th and ISth October, 1819, made betwemi the theiehedulew 
defendant of the one part, and certain trustees named 


therein of the other part, the defendant conveyed all aUhitiMM^u 


mMimgWj Rib> 

Ject to certein 

mortaegem, end all his personal estate whatsoever, upon trust to cany on the brewing and 
malting business for die benefit of the creditors, and to collect outttanding debts, and to 
sell the Sinning stock, and out of the monies arising from the sale of any part of tho 
estate that should be mortgaged, to mtisfy the mortgage, and to stand posiptsed of the 
residue upon trust to pay J. J*- the rent me to him, the dutiaa due to the crown, die rent 
which was or thereafter should become due for any of the premises assigned, the interest 
upon the mwtgages. then the judgment debt due to JU mndS., then to pay all the creditocB 
whose debts did not amount to JOf. in full, and at the espirstion of nine months to p^ 
all the other creditors the amount oi Ss. in the pound. There was a covenant by dm 
creditwii that they would release their respeedve claims to the insolvent. Ihe indenture 
cont^ned a proviso, thrt in case any creditm whoee debt should amount to lOOh, or any 
two creditors whose debts should amount to 15(X should not execute widiin three calendar 
months, the deed should be void. A- and A, the judgment creditor^ whose debt exceeded 
15Q1>, ^d not execute the deed within the time required: Held, diat the deed was not 
thereby rendered void, die intentiem monilhady bang thrt those crediton only who wwv 
to receive a compoe h i on ti n d er the deed, wero to execute ib 


Sh 3 


hifi 
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his fre^old property, and covenanted to aurroider all 
hif copyhold hereditaments, subject to the mort¬ 
gages afiecting the sam^ unto the trustees, their heirs 
and assigns, upon trust, to sell the same, and to stand 
possessed of the money to arise therefrom, upon trust, 
to pay the costs of the sale and the mortgages afiecting 
the premises, and to pay the residue thereof as the de- 
fisqdant should direct. By indenture of the 13th Octo¬ 
ber^ 1S19, between the defendant of the first part, the 
Bud trustees of the second part, and the several persons 
whose names and seals were subscribed and afiixed, cre¬ 
ditors, of the third part, reciting, that the defendant 
was indebted to JV. S. Poyntz in 153/. for rent: to the 
crown, in 413/. for duties: to Messrs. Slaveld add Upper- 
ton in 400/. upon a bond and judgment: and to W. Den¬ 
nett, R. fVardropper, J. Stunnington, and the parties 
thereto, of the third part, in the sums of money set 
opposite to their names in the schedule thereto; and 
that, being desirous to make provision for the payment 
of all his debts, he had agreed, with the consent of the 
parties thereto, to convey, surrender, and assign, all his 
real and personal estate and effects unto the trustees, 
upon the trusts, and subject to the provisoes therdnafter 
mentioned ; and also, reciting the indenture of lease and 
release, it was witnessed, that, for efiectuatlng the pur¬ 
poses aforesaid, in consideration of the covenant on the 
part of the creditors, and for the nominal consideration 
of 10s., the defendant bargained and sold unto the 
trustees all his leasehold messuages, sul^ect to the mort¬ 
gages afiecting the same, and all his stock in trade, &c., 
book and other debts, fanning stock, and all his per¬ 
sonal estate whatsoever, upon trust for eighteen months 
to earr^ tm brewing and malting business for the 

benefit 
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benefit of the creditors, to collect outstanding debt^ 1822. 

and to sell the farming stock and all other effects of the ' 

defendant, and out of the monies arising from the sale agoiHtt 
of any part thereof ns should be mortgaged, to pay and 
satisfy the mortgagees, and to stand possessed of the 
residue of the monies, upon tinist to pay the costs of the 
trust-deeds, then to pay Poyjttz the rent due to him, 
the duties due to the crown, the rent which thoi was or 
thereafter should become due for any of the premises 
assigned, the interest which then was or thereafter 
should become due upon the mortgages, then to pay 
the debt due to Sloveld and TJpperton upon thdr bond 
and judgment, with interest; then to pay in full all the 
creditors whose debts did not amount to lOl.; then, 
at the expiration of nine months, to pay all the other 
creditors named in the schedule the amount of 5s. in 
the pound on their respective debts, without preference 
or priority; and after the expiration of eighteen monthly 
the period of management of the brewing and malting 
business, or as soon as TOnveniently might b^ to con¬ 
vert all the remiuuing trust-estate and get in all the 
remaining debts, to pay all debts and expences of*the 
trust, and all incumbrances, and to stand possessed of 
the residue upon trust, to apply the same towards the 
full discharge of so much of the debts of the crediton 
named in the schedule as should be then remaining un¬ 
paid, rateably and without any preference; an<^ lartly, 
to pay the surplus (if any) of the trust estate to the de¬ 
fendant. There then followed a covmiant, the cre¬ 
ditors who executed the deed, that if the Indenture did 
not become void by virtue of the proviso therein con¬ 
tained, the respective creditors would, at any time after 
(b8 determination of the eighteen mouthy rdeasetotho 

9 L 4t defindanta 
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1S22. defendants all actions, claims, and demands whatsoever 
on his estate for or on account of any debts due or 

GtimmLu ■ o*" ®“y other matter or 

thing whatsoever, and that t/iejf vjouUt iwi in the mean 
time ixmmencc any action against him. The indenture 
then contained a proviso, that in case any creditor, 
whose debt should amount to 100/. or upwards, or any 
two creditors whose debts should amount to 150/. or 
upwards, should not execute the indenture within three 
calendar months, that the deed should be void. The 
schedule at the loot of the deed contained a list of the 
persons who were creditors on the 13th October, 1819, 
and die amount of dieir respective debts, and the name 
of the plaintifp was inserted therein for 22G/. The in¬ 
dentures of lease and release, and of assignment, were 
duly executed by the defendant and the trustees; and 
the assignment was also executed by the plaintiff Wells, 
and all the other creditors named in the schedule, wiUiin 
three calendar months; except StaoeUl and Uyperton, 
creditors for 400/. upon the bond and judgm^t; J. H. 
and J, Tf creditors for rent; and G. M., a creditor for 
20/. for interest of mortgage money. By the trusts of 
the deed, these several parties were entitled to be paid 
in foil. The trustees took possession of the estate of the 
defendant under the deed, and sold part, and have re¬ 
ceived the rents and profits, and collected the debts due 
to the defendant, and have applied the money arising 
from the sale of the mortgaged estate^ in discharge of 
the principal and interest of the mortgages; and they 
also, during 18 months, carried on the brewing and 
malting business, and paid the excise duties, rent, taxes, 
and other outgoings, and the interest of the mortgages, 
the 400/. due to Stoveld and Ujjperton, and the debts of 

such 
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such of the creditors as did not amount to 102., but in 
consequence of a deficiency of the assets, they had not 
been able to pay the other creditors any dividend on 
account of their debt. It was contended at the trial on 
the part of the plaintiff that the deed was void because 
Stcmeld and Ujpperton had not executed it. The Lord 
Chief Justice^ however, was of opinion, that that was 
not nec^saiy, and the plaintiff was nonsuited, but leave 
was reserved to move to enter a verdict for the pUuntifl^ 
if the Court should be of opinion that the deed was 
void in c:onsequence of its not having been executed by 
Staocld and UpperUm, A rule nisi having been ob¬ 
tained accordingly. 

Marryat and Cawrthope now shewed (»use. The 
proviso does not extend to those creditors, whose debts 
by the terms of the deed were to be paid in full. If it 
did, it would follow that the deed should have been ex- 
executed by somebexly on the part of the crown and by 
the mortgagees. The object of the deed was, to enable 
the trustees to raise funds by carrying on the tr^de for 
18 months, and thereby to pay the debts in whole or in 
part of those creditors, whe^ at the time of executing the 
deed had no means of compelling instant payment. 
The debt of the crown at that time might have been 
levied by an extent, tlic remt might have been levied by 
distress, and the debt of the judgment creditor by instant 
execution. By die provisions of the deed, therefore^ 
those creditors were to be paid in the first instance, and 
th^ might have been paid within three months aflcr the 
date of the deed, and if ^ooeld and XJppertoti had been 
paid their debt within three months, it certainly could 
not have been necessary fi>r them to become parties 

to 


1882. 
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agabut 
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1883. ^ * deed, from which they could derive no benefit 

_ whatever. 

WSUS 

afitbut 

****** Gurney and Curtcood, contrA The words of the pro¬ 
viso are, ** that if any creditor whose debt amounts to 
100/L, or any two creditors whose debts amount to 150/. 
should not execute the deed within three calendar 
months, it should be void.” Now Stovcld and Up~ 
perton were creditors for 400/., and did not execute the 
deed w'ithin the time required, they therefore come 
within the very words of the proviso, and consequently 
the deed is void. \Bayley J. A mortgagee whose debt 
exceeds 200/. is a creditor within the words of the pro¬ 
viso, but surely it w'as not necessary for him to execute 
the deed ?J A mortgagee could derive no benefit from 
the deed, because by the terms of the mortgage deed, 
tliere probably was reserved to him a power of sale upon 
non-payment of the principal and interest. He there¬ 
fore had it in his power to compel payment, but Stoveld 
and UjpertoHt who were judgment-creditors, might de¬ 
rive some advantage from the trade being carried on 
for 1& months, for during that time funds might be 
acquired sufficient to satisfy their debt, and possibly at 
the time of executing the deed, there might not have 
been sufficient effects of the defendant liable to be taken 
in execution by SUroeld and Upperton. 

Abbott C. J. The question in this case turns on the 
effect of the proviso, by which the deed was to be vmd 
in case any creditor whose debt amounted to 100/. or 
upwards, or any two creditors whose debts should 
.amount to 1501, or upwardly should not execute it 
within three muntbit Now, tbo words ** uny oreditor,*’ 

•TO 
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are certainly large enough to comprize all those to 
whom the defendant owed money, but we are to look 
at the whole deed to learn whether those words are used 
in a general or limited sense. If they are used in the 
former sense, they would clearly include a mortgagee. 
But it is conceded in argument that they do not apply to 
him. Then if so, they are clearly used in a limited sense, 
and the question is how far they are limited. Now, that 
can only be ascertained by looking at the whole deed, 
which is made between the defendant of the first part, 
certain trustees of the second part, and certain creditors 
therein named of the third part, and it recites that the 
defendant was indebted to Poyntz 15S/. for rent, to the 
crown for 413/. for duties, to Staoeld and Upperten 400/. 
upon bond and judgment, and to the creditors named of 
the third part, in the sums of money set opposite their 
names in the schedule. Now,.it is observable that 
Stooeld and Upperton are here mentioned and distin¬ 
guished from the creditors of the third part. The deed 
then conveys the property of the defendant to trustees 
upon trust, to pay the rent due to Pqyntz, the duties due 
to the crown, and the judgment-debt to StaoAd and 
Upperton^ and then to pay all the creditors whose debts 
are under 10/. in full, and after that 5r. in the pound to 
all other the creditors mentioned in the schedule. The 
deed also contmns a covenant, that the creditors who 
executed the indenture would release thdr claims on 
the defendant. Now, if Stanxld and Upperton had exe¬ 
cuted the deed, they would have bera parties to this 
latter covenant, and the effect of that would be^ to make 
them covenant to release that debt, which by the pro¬ 
visions of the deed had been previously agreed to be 
pidd in fiill. But this would be ai) incoiudstmit pro- 

yisioik 


4 

1829 . 

Wnu 

•^but 

Gwniiniu. 



876 


CASES IK TRINITY TERM 


1822. vision. I think, therefore, upon an attentive perusal of 

■ the deed, that it could not have been the intention that 

Wuu 

againu Stovcld and Upperton should execute the deed, but only 

GSKBIIIlIUia 

those who were to receive the composition under tlie 
deed. That being so, the rule for entering a verdict for 
the plaiiitifi' must be discharged. 

Rule discharged. 


Edward Bliss against James Collins. 


wim following case was sent by the Vice-Chancellor 

to such uMs u for the opinion of this Court. 

A> ahould ap> 

point, and in By lease and release bearing date respectively the 
deraultofap- ^ o r j 

pointment to 28th and 29th of March, 1808, the release l^ing made 

after the deter- between John Lovett of the first part, Edvxird Bliss 

e^Tnhia*^* of the second part, James Roche of the third part, the 

10 ^ 016 * 1^0 of Edward Bliss of the fourth part, and William Bliss 

of the fifth part, for the considerations therein expressed; 

aigna; with re- several messuagcs or tenements in Princes-shreet, 
mainder to _ 

in fee. A. leas- 'B.ed Lion Square, in the county of Middlesex, one called 
49d botii these 

mcBsuagtrs txi a the White Bear^ public house, and the other next ad- 
joining thereto with their appurtenances, were with 
other hereditaments therein particularly described, con- 
tL^Mc^of Aat limited to such uses as Edward Bliss should 

tann, contracted 
to sell the re- 

verHon of one of the messuages to C. In the contract the messuage was deacrihrd on 
lease, together with anodier, and that the apportioned rent in reaper of it was 4(M. A. and 
B. afterwards conveyed the reversion of both houses, and tlie entire rent of SSI. 10s. unto 
JO. to certain uses, via. as to the said messuage which A. had contracted to sell, and the 
yearly rent of 401., together with all powers and remedies reserved for recovering the rent 
of sitL 10s. to such uses as A. should appoint; and as to the other messuage and the residue 
of Uie entire rent to the use of A. in fee. A, afterwards appointed the messuage which he 
had contracted to sell, and tlie apportioned rent to the vendee s Held, that the latter did 
not acquire the same rights and remedies against the lessee as he would have acquired if 
the rent had been legally apportioned by a jury, the lessee for the term not being bound 
an i^portionment made without bis consent. 
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by deed appoint and in default of appointment, to the 
use of the said Edward Bliss and his assigns during his 
life; and after the determination of that estate in his 
life time, to the use of William Bliss and his heirs, during 
the life of Edward Blisst in trust for Edward Bliss and 
his assigns, witli remainder to the use of Edward 
Bliss^ his heirs and assigns for ever. By a lease of 
the 29th September, 1810, mode between Edward Bliss 
of the one part, and James Remmonds of the other 
part, for the considerations therein expressed, the said 
Edward Bliss did demise unto the said James Remmonds 
the said messuage or tenement called the White Bear’, 
public house, and the said messuage or tenement ad¬ 
joining thereto with their appurtenances, to hold to him 
from thenc:eforth for 21 years, at the yearly rent of6 5/. 10;. 
Edward Bliss, on the 15th of March, 1814, duly con¬ 
tracted to sell the said messuage or tenement called 
the White Bear with the appurtenances, to the defend¬ 
ant, Collvis, and by the printed particulars of sale it was 
declared that that house, with a house adjoining, was on 
l<mse to Remmonds, and that the apportioned fent in 
respect of the public house, was 401. per annum, .llic 
defendant, Collins, having refused to complete his pur¬ 
chase, Edward Bliss filed his bill in the Court of 
Cfaanceiy against the defendant, for a specific per¬ 
formance of this contract. By lease and release, dated 
respectively the 23d and 24th of March, 1819, Uie re¬ 
lease being between Edward Bliss of the first {uirt, 
JViUiam Bliss of the second part, and Samuel Harris of 
the third part; after reciting the lease and release of the 
28th and 29th March, 1808, and the lease of the 29th 
of September, 1810, and the sale of the public house 
called the White Bern", to defendant, CoUins t and that, 

in 
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1898. in order to effect a legal apportionment of the entire 

" rent of 651, I Os., preparatory to the conveyance to 

tigmbut Collins of the purchased premises, Edward Bliss had 
determined, with the acquiescence of the said Samuel 
Harris, to grant and release the two several messuages 
and tenements thereinbefore mentioned, and the re¬ 
version and inheritance thereof subject to the lease, and 
also to die entire rent of G5/. lOs. reserved by the lease 
unto the said Samuel Harris, to the several uses therein¬ 
after limited concerning the same; it was witnessed, 
that for the considerations in the said indenture of 
release expressed, Edward Bliss diil grant, bargain, sell, 
alien, release and remise, and for ever quit, claim, and 
the said William Bliss did bargain, sell, and release unto 
the sold Samuel Harris and his heirs, nil those two 
several messuoges or tenements with the appurtenances 
therein described, to hold the said messuages and 
premises subject to the lease, and the term thereby 
granted and then unexpired, vmo Samuel Harris, his heirs 
and assigns, to the uses thereinafter declared, (that is to 
say) as for and ccmccrning the said public house, the 
White Bear, with the appurtenances, and also as con¬ 
cerning the yearly rent of 40/., part of the entire rent of 
651, lOs. reserved by the lease, together with all powers 
and remedies reserved in the said lease for recovering 
the rent cd* 6SL 10s., so far as such powers relate to the 
said apportioned rent of 40/., to the use of sucli persons 
tar such estate and in such proportions as the said 
Edsrard Bliss should appoint, and until appointment, 
and snlgect to such uses, estates, trusts, charges, and 
interests-as should have been directed, limited, or 
pointed by the said Ednard Blia, to the use of the said 
Edmard BUss and hia assigns during his li^ with a 
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limitation to William Bliss and his heirs, dnring the life 
of the said Edward Bliss upon trust for him; with re¬ 
mainder to the use of the said Edward BUss, his heirs 
and assigns for ever, and, os for and concerning the 
said messuai^ or tenement adjoining the last mentioned 
messuage or public house, called the White Bear^ with 
the appurtenances; and as concerning the said yearly 
rent of 25/. I Or., residue of the said entire rent of 
65/. lOr. reserved by the said lease, together with all 
powers reserved in the said lease for recovering the entire 
rent, to the use of JVitliam Bliss^ his heirs and assigns 
for ever. By lease and release, bearing date respectively 
since the date of the last mentioned indentures, the re¬ 
lease being between Edward Bliss of the first part, 
IVittiam Bliss of the second part, and James CoUins of 
the third part, the said messuage or tenement, and 
public house called the White Bear, with the appur¬ 
tenances, and also the yearly rent of 40/., part of the 
entire rent of 65/. 1 Os. reserved by the said indenture of 
lease, together with all powers and remedies reserved in 
the said lease for recovering the rant of 65/. 10s., So fer 
as sucli pow'ers relate to the apjgortioncd* rent of 40/. 
vrere appointed, limited, and conveyed by Edward Bliss 
and William Bliss, unto, and to the use of the said James 
Collins, his heirs and assigns for ever. 

The question directed by the Vice-Chancellor for the 
opinion of this Court was, whether the purchaser of the 
estate in question had, by the aforesaid conveyance of 
the vendor and his trustee alone, without the concur¬ 
rence of the lessee, acquired the same rights and reme¬ 
dies against the lessee in respect of the apportioned rmit 
of 40/. therein reserved to him, as he would have ac¬ 
quired in case no rent had been mentioned in such con- 

veyanoe 
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Y^ance Irom the Tender and his trustet^ and the 
annual rent of 40^ had been legally apportioned by a 
juiy for that part of tlie reversion of the premises in 
question. This case was, in part, argued nt the sit¬ 
tings before last Micha<^mas term, by 

Sugden ibr the plaintifll The lessor may appor¬ 
tion the rent without the concurrence of the lessee. 
Where the reversion is severed by a grant of part 
of the premises, u rent service, incident to the reversion, 
is to be apportioned, (Co. IJlt. 14.S. a., and Collins and 
Hardings case, i;i Co. 57. a.}; and if there he no a]i- 
portionment at the time, and the two reversioners can¬ 
not agree, then in an action of debt brought by one of 
them for the rent, a jury is to ascertain the proportion 
in which it is to be divided between them. This be¬ 
comes necessary only for the purpose of settling the 
respective rights of the reversioners, and not with a 
view to the interests of the tenant. If the lessor, by the 
instrument conveying part of the premises, fixes the 
amount of rent which is to accompany it, the rights of 
the reversioners do not admit of dispute, and an nppor- 
tionn^ut by a jury is not requisite. The tenant will 
not be prejudiced b}' being compelied to pay a particu¬ 
lar portion of rent out of a particular portion of the 
property. The entire rent before issued out of the 
entire land, and the landlord might distrain upon every 
acre of the land for the whole rent; and thougli the lessee 
may Imve underlet a part at a smaller rent, it is equally 
liable. In Walter v. Maundc (a), the Master of the Rolls 
decided that a landlord contracting to sell part of a de¬ 
mised estate, with nn apportioned rent, could make a good 
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title to the apportioned rent without the consent of the 
tenant, and intimated ,a very strong opinion that the 
purchaser of part would hare the same remedies for the 
apportioned rmit as the original landlord would have 
had for the entire rent. 


8»t 

iB22. 

Caum . 


The Omit after hearing Sugdettt stated that they 
thought it necessaiy to confer with the Vice-Chancellor 
before they beard the case further argued. In last term 
it was again argued by 

Preston for the plaintiift It may be admitted that, 
consistently widi the authorities, the rent could not be 
apportioned by a vendor and purchaser so as to bind 
the tenant. The purchaser, however, has the same 
rights and remedies against the lessee in respect of the 
apportioned rent as he would have iiad in case no rent 
had been mentioned in the conVI^ance from the vendor, 
and tlie annual rent of 40/. had been apportioned by a 
jury. It is clear that a rent may be apportioned; Co. 1 . 
Inst. 148.; 2 lust. 504. and Bacon's Abr. tit. Bent, Al. 
arc authorities in point. The passage in 2 Inst. 504. 
is full and explidt: If a man maSe a lease for years, 
reserving a rent, if he grant away part of the reversion, 
the rent shall be apportioned by the common law, and 
albeit the grantee of part demand or claim more in his 
action of debt or avowry than is due, yet shall he re¬ 
cover so much as the jury shall find upon a just appor¬ 
tionment to be due.** And for this, four reasons arc 
given. ** 1st, For, that it is a rent-service and not a 
bare contract, and rent services were apportionablc at 
the common law. 2d, It is incident to the reversion, 
which is severable et accessorium sequitur naturam sui 

Vox.. V. 8 M principalis. 
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1832. prindpalis. ad. The rent being a rent-service is sever- 
able by recovery of part in an action of waste, or upon 
surrender in part. 4th, It is a general case, and spe¬ 
cially in case of a-ill^ wliich many times arc void Ibr 
a third part.” (a) {^Abbott C. J. Hie autlioritics go to 
establish this position, that there arc two modes of ap¬ 
portioning rent, one by granting the reversion of pari 
of the land out of which the rent issues; the other by 
granting part of the rent to one person and part to an¬ 
other. In the present case, each portion of the rent 
issues out of the whole land. Baj/lcy 5. Suppose the 
grantee to distrain for 40/. rent, the avowry must state 
that the tenant held it at an annual rent of 40/.] It 
may be admitted, that the avowry must so state tlie 
title to the rent; but the reversioner may recover a less 
sum than 40/., though he states the tenancy to be at 40/. 
a-year. However, it is conceded, that unless this <»se 
assumes that the rent has been duly and legally appor¬ 
tioned, there is great difficulty in arguing the plaintiflT’s 
case on grounds which are tenable. It is incumbent on 
the defendant to shew that his remedies at law are dif* 
ferent, in consequence of the rent being apportioned by 
the lessor, than they would have been if the rent had 
been apportioned by a jury. The right of re-entry for 
non-payment of rent is gone, because the condition was 
entire. The grantee has a remedy for the rent by dis¬ 
tress, or by bringing an action of debt or covenant. 
These propositions are established by the passage al¬ 
ready cited from 2 Inst. 504. The same doctrine u 
to be found in Bacon*s Abr. tit. Bent, M: If A.^ 

possessed of a term for 20 years, leases it for 10 year% 


(m) ISC0.S7. 


reserving 
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reserving SdL reht, and eftenvards A, devises ^dt of 
the rent to three of his sons, equally to be divided; thlii 
is a good devise^ and each of the sons shall have ail 
action of debt for his third part, though the teversloh 
to which the rent was originally incident remains en¬ 
tire.** Now, In the case ptt^ the lessor divides the rent 
by his own act only, and he might divide it into as 
many parts as he pleases, obliging the tenant to pay 
each separately, and rendering him liable to di^feat 
remedies. This power, of apportioning the rent by the 
lessor, will lie beneficial to the tenant, by prev^ting 
the necessity of an action of debt for the pnftpose of 
having the apportionment made by the jury. And it is 
observed by Lord Ch. B. QilherU that the apportion¬ 
ment imposes no hardship on the tonant; for, though it 
subjects him to several actions and distresses, he may 
always avoid them by punctual paymoit. 


18 ^ 2 . 


Suss 

a^itut 

Coxiixs. 


contra. The apportionment can only be le¬ 
gally made by the lessor, with the consent of the lessee, 
or by the verdict of a jury. It cannot even be mode 
by the Court. This is so la^d down in Aaeorfi Jtbr, 
tit. Rent^ M, where all the anthoritiea are collected. 
Indeed, if this apportionment be valid, how is the tenant 
to know what sum he is to tender to the person daimhig 
the rent ? If the reversion belongs to two tenants in com¬ 
mon, the tenant cannot discharge himsdf against One’by 
paying too much to the other; but the fbnher may dis¬ 
train. Harrison v. Barrriy. (a) If this apportionment is 
valid, the tenant may, without notice^ pay too much to 
either. It iS dear that if there be a right of re-enby re¬ 
served the purchaser of part of the premises, he cannot 


(«) 5 2VrM Rep. S4e. 
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enter alone; neither can he distrain, because the tenant, 
who has contracted only for the payment of an entire rent, 
is not subject to distress except for the whole. If the 
tenant concurs in the conv^ancc, and makes himself 
tenant to the purchaser at the apportioned rent, the latter 
will have all the remedies against the tenant which he 
would have had if the apportioned rent had been ori¬ 
ginally reserved. Here the tenant did not concur in the 
apportionment, and it cannot^ therefiirc, be binding 
upon him. 

Preston, in reply. The form of the question assumes 
that the apportionment is equivalent to one by a jury, 
and the only question is, whether the landlord has the 
same remedies in one case as in the other. If the Court 
does not so consider the question, no reason can be 
offisred for the right of binding the tenant by an appor¬ 
tionment to which he was not a party. 

The following certificate was afterwards sent: 

'We have heard this case argued by counsel, and arc 
of opinion, that the purchaser of the estate in question 
hath n(^ by the aforesaid conveyance, acquired the 
same rights and remedies e^ainst the lessee as he would 
have acquired if the rent had been legally apportioned 
by a jury; inasmuch as we think, that the lessee is not 
bound by this apportionment, made without his consent, 
but may dispute the propriety thereof^ and cause the 
rent to be apportioned anew by a jury, (a) 

C. Abbott. 

J. Bayley. 

G. S. Hoeboyd. 
W. D. Best. 


(a) 4 JUmUm S29. 
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Abden against Connei.l. 


182 £. 


jP^ EBT for use and oasupation, in the Palace Court. 

Judgment by default. The prothonotazy of that 
court would only permit interlocutory judgment to be 
signed, and expressly refused to suffer the plaintiff to 
enter up final judgment; and, on mi application to the 
judge of that court, he refused to interfere. 


In debt fbr OM 
and occnpsUoa 
after judgment 
by mhult: 
&mble. that a 
writ of enquiry 
ia necemary 
Ibre aigniag 
final judgment. 


Thesiger now moved for a mandamus to the judge of 
that court, requiring him to permit final judgment to 
be signed; and he contended, that by the general prac¬ 
tice in actions of debt, the plaintiff was entitled to have 
final judgment. In writs of enquiry the jury were sworn 
to assess the damages between the parties ; but in debt 
nominal damages only were given. A writ of enquiry 
was, therefore, nugatory, and of course an interlocu¬ 
tory judgment would be irr^ular. 

Holroyd J. (a) It is not true, as an universal propo¬ 
sition, that in debt, where the defendant sulBers judgment 
by default, the plaintiff is entitled to final judgment 
without executing a writ of enquiry. In actions on the 
stat. of JSdw. 6. for not setting out tithes, there must be 
a writ of enquiry to ascertain the value of die tithe; so, 
in an action of debt for foreign money, a jury must find 
the value of the money. In die old form of declarations 
of debt, the contract stated was, that A sold to B. a 
horse for a pardcular sum; and if the defendant suf¬ 
fered judgment to pass by default, he was considered 

(a) The only Judge in Court. 

SMS 


thereby 
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1$22. thereby to acknowledge that the whole sum was due. 

; I think, therefore, that it is not by any means clear that 

a writ of enquiry is not necessary in this case, and that 
being sc^ 1 think tliat no mandamus ought to issue. 

Rule refused. 


Francis against Crywell. 

J^SSUMPSIT for titlies bargained and sold. Plea, 
that before the exhibiting of the bill of the plain¬ 
tiff the defendant paid to the plaintiff the sum of 19/., 
parcel, &c. in disc/iarge and sati^actUm the promises 
and undertakings in the declaration mentiotiedt as to the 
said sum of 1!)/. parcel, &c.; and that the plaintiff ac¬ 
cepted and received the said sum, in satisfaction and 
discharge of the said premises and undertakings. Re¬ 
plication, tha^ before the exhibiting of the bill, plaintiff 
bad sued out a latitat, and that the said defendant did 
not, at any time before the plaintiff prosecuted that 
writ, pay to the plaintiff the said sum of i 9f., parcel, 
&C., in manner andjbrm os the said defendant had above 
in his said plea allcdgcd. To this replication there was 
a demurrer and joinder. 

Mannings in support of the demurrer. The plea of 
accord and satisfaction, after action brought, is a good 
bar to the action, Com. Dig. Pleader^ 2 G, 10.,. and it 
may be pleaded generally, although the paymj^ and 
acceptance which form the gist of the plea, were subse¬ 
quent to the issuing of the writ, for here there was nq con¬ 
tinuance^ In Cli/Vs Entries (p. 202.) there is a precedent 


non- 
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of a plea exactly similar to that which is pleaded in the 
present case, and Lonl C. B. Comyns refers to i^ as 
an authority for the principle above mentioned. In 
Holland v. Jowrdine, 1 HolU N. P. C. 6., Lord C. J. 
Gibbs expressly ruled tliat payment by a defendant, of 
the debt and costs, after action brought, although he 
held a receipt for the sum paid, was no answer to the 
action under the general issue, but was the subject 
matter only of a special plea. In Stdlivan v. Montagu (a) 
it was conceded in argument, that a matter of defence 
arising after action brought, might be specially pleaded. 
The plea in the present case is in accordance with this 
rule, and by shewing that paymrat was made in die* 
charge of the promises and undertakings mentioned in 
the declaration, offera a suflicient answer in law to the 
action. It is true that the plea does not allege pay¬ 
ment of the damages, accruing by reason of the non¬ 
performance of the promises and undertakings in the 
declaration ; but that omission is supplied by the plain¬ 
tiff’s acceptance of the sum tendered to him, and having 
so elected to take that sum in discharge of the claim 
set out in tlie declaration, he is thereby precluded fVom 
taking the objection that a larger sum ought to have been 
paid. In Perry v. Odingsell {Jb) the defendant pleaded 
payment of the debt only. It is not usual, in ordinary 
pleas of payment before action brought, to aver that 
the money was paid in satisfaction of the damages. 
This is similar to the plea of solvit post diem to debt 
on bond, which has been decided to be a good bar, air 
though the payment of interest was not allied. It does 
not appear from the replication that any further sum 
was dtt^ and the presumption is in favour of the defend- 
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1822 . ant, who allegee a payment, accepted without dispute 

_ by the plaintifi*. 

FaAiicu * * 

Justice, contra, was stopped by the Court. 

Abbott C. J. The plea avers that the sum was 
paid and accepted only in satisfaction of the promises 
and undertakings in tlic declaration, before the exhibit¬ 
ing of the bill by the plaiutifT. The replication, by 
setting out a writ issued prior to tlie payment and 
acceptance, shews a further demand to which the de¬ 
fendant was liable viz. the costs of the writ. The plea, 
therefore, to have been a sufficient bar, should have 
alleged a paymmit in discharge, not only of the pro¬ 
mises and undertakings in the declaration, but of alj 
costs and damages accrued by reason of the non-per- 
fomiance of those promises and undertakings. That 
allegation being omitted, the plea is incomplete, and is 
not a legal bar to the action. 

Bayi^y J. In the usual case of a plea of payment 
before action brought, it does not appear upon the re¬ 
cord that the plaintiff* has sustained any damage by the 
non-payment at the stipulated time. Assuming this to 
have been a good plea when pleaded, yet it now appears 
by the replication that the plaintiff* has been damnified 
by being compelled to issue a writ. The plaintiff* might 
have rejoined that the money was accepted in satis&c- 
tion of the damages, as well as of the promises. 

Hoi.ROYn J. It was decided in Perry v. OditigseU{a), 
that payment after the day is good by way of discharge. 


(a) 4 Mod, 2,90. 


but 
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but not of satisfaction. In covenant for non-payment 
of rent, riens in arrear is a bad plea, because it con¬ 
fesses the covenant to be broken, and tends only in 
mitigation of damages. Here, upon the whole record, it 
appears that the plaintiff had a cause of action, in respect 
of which, he has sustained a damage which is yet un¬ 
satisfied. The defendant ought to have pleaded that 
the money was paid in satisfaction of the damages sus¬ 
tained by the non-performance of the promises. 

Judgment for the plaintiff^ 


1822. 

Fbaucu 

•tgalMSt 

Csvwsuh 


James and Wife against Tallent. 


Fniayt 
June 21st. 


J^EBT against the defendant as executor of one The condition 
Packard, deceased, upon a bond given by the latter ^ 

to Susanna James, while she was sole and unmarried, 
for 500/. The condition set out in the declaration re- 

▼eral yeazs, and 

cited, that John Packard had for several years cohabited 

^ auldren thcmti 

with the said Susanna, then S. Iktnbu, and had by her umed. and 

that she being 

two children, G. Hanhy and £>. Danby, and that she desirous to put 

an end to 

being desirous to put an end to such connexion, had connexion, bad 
requested Packard to midce a suitable provision for hcr^ obii^tomAe 
self and children, which he had agreed to do; and that h^Nmd 
she, at the request of Packard, had procured two sureties 
to enter into a bond to indemnify him against mo- 
lestation; and that, for the purpose of making the the obligor en- 

^ ® tered into the 

provision, Packard had agreed to enter into the bond iwod in qnes- 

tion, which 

declared upon, the condition of which was declared to conditioned to 

pay to (be mo¬ 
ther yearly, 

during the joint natural lives of herself and two children, a certain sum therein mentioned, 
the annuity to be applied to the maintenance and education of the children as well as of 
herself; or in case of tile death of tiie two diildren therein specifically named, then the 
same annuity was to be payable to her during her life. One of the diildren ^ed during 
the lifetime of the mother s Held, that the annuity was payable to her during her life at 
all evoits, 

be. 
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1882. 

jANsa 

ItgiriHMl 

Tau-cm*. 


bct that if Packard sliould pay to Susanna yearly, during 
the time of the joint iinturui liv^ of & Danbyt G. Dan~ 
and L, Danby^ an annuity of ‘AQl. payable by four 
equal payments a» therein mentioned, the said annuity 
to be applied to the maintenance, clothing, and edu¬ 
cation of the said G. Danby and L. J^nby^ as well as 
for the maintenance and support of Susa mm Danby : or 
in case of the death of the said G. Danby and L. Danby^ 
if Packard should after that event happened, pay unto 
the said Susanna'Danfn/ yearly, during her natural life, 
an annuity of 30/. on the days therein before mentioned, 
or if during the payment of the first mentioned annuity, 
the said & Danby should molest or interrupt the said 
Packard^ then the obligation should be void. Breach, 
that after the death of JL. Danby^ but during the life¬ 
time of the said G. Danby^ and the said Susanna Danby, 
to wit, on the 25th Decetnber, 1821, the sum of 7/. 10s. 
of the annuity became due, which the defendant refused 
to pay. Plea, that Packard, in his lifetime, w'ell and 
truly paid the annuity diiring the joint and natural 
lives of Susanna Danby, George Danby, and Loiusa 
Danby, and that in the lifetime of the said G. Danby, 
and before the said sum of 'll. 10s. became due to the 
said S. Danby the said JLouisa Danby died, and the said 
G..Danby is now living. To this plea there was a 
general demurrer. 


Chitty, in support of the demurrer, contended that it 
was the manifest intention of the parties that the an¬ 
nuity should be payable to Susanna Danby at all events 
during her life. The contrary construction would give 
the mother an interest in the death of the surviving 

^Id; 
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child; because, until that event happened, the annuity 
would not be payable at all. 

Rabimon contra. The words of the bond are set out 
according to the legal effect, not the tenor; and the 
breach assigned does not correspond with the condition, 
that is, that Packardy during the joint lives of Susanna 
Danby, George Danby, and Jjouha Danby, should pay 
to & Dauby., yearly, an annuity of or in case 

George Danby and L. Dauiy die, he should pay another 
annuity to Susanna Danby. The first annuity is to be 
payable only during the continuance of the three joint 
lives: the second is to be payable only on the determin¬ 
ation of two of the lives. The breach assigned is, that 
after the death of D. Danby, and during the lives of 
Susanna and Geoige Danby, the defendant did not pay. 
Mow the breach is not within the condition, either in 
terms or effect; {ovjoint lives mean theJivesof all; and 
in case G. and L. Danby die, means in case both of them 
die. If the argument on the part of the plaintiff be 
w'cll founded, he might have set out the effect of^the 
bond to be according to the fact that has happened. 
He might have stated that the condition of the bond 
was, that if Packard, during the lives of Susanna and 
George Danby, should pay, and averred that Susanna 
and George were living; and if the defendant had 
pleaded non est factum he would, according to the 
plaintifi’’8 argument, have been entitled to recover. 
on the other hand, the defendant would have had judg¬ 
ment on that plea, he must have judgment now, because 
the breach docs not come within die meaning of the 
condition. The defendant’s pica is good, for it is, in 
the first par^ a plea of performance in the very words 

of 


1838. 

jAain 

agamU 

Taujhix. 
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1822. 

Jakes 

agaitut 

Tallemt. 


of the condition; and as to the second part, it shews 
that that condition precedent has not taken place, with¬ 
out which the obligation docs not arise. 

Abbott C. J. W'c must look at the whole of the 
instrument, and must put such a construction upon it 
as will answer tlic manifest intention of the parties. 
Here the annual sum is the same, and is payable on the 
same days in cveiy' event; and the object appears from 
the recital of the bond to hare been to provide for the 
mother as well as for the children; and if both the 
children die, the mother is to have the annuity for her 
life. It appears to me, therefore, to have been the 
manifest intention, that the annuity should be payable 
at all events during the life of the mother. That being 
so, 1 think that the plaintill' is entitled to the judgment 
of the Court. 

Judgment tor the plaintiff'. 


Ffidajf, 

June 


Cox against Bucknell. 


issu^"* moved to set aside the judgment in this 

one writ against case for irregularity, with costs. There was only 

anu for separ- one writ issued against the defendant and three other 

persons for separate causes of action. The plaintiff 

filed separate declarations conditionally against the de- 

d^ a^ona^de fgndant and two of the other persons to plead within 

tered one com- four days of this term, and three separate rules to 
mon ^pear- " * 

Mice according plead were given. Subsequently to this, on the 12th of 
totbcBUtute A * * 

for all the 

Uiree defendants, and ugned three inwriocutory judgments as for want of a plea: Held, 
that this was irregular. 

June, 
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Jmie, the plaintiff’s attorney filed one common appear¬ 
ance, according to the statute, for all the three defend¬ 
ants, and signed three separate interlocutory judgments 
for want of a plea. Tills, he contended, was irregular, 
inasmuch as the plaintiff could not enter one common 
appearance after having delivered three separate declar¬ 
ations de bene esse. 

Matde shewed cause in the first instance. If the de¬ 
fendants might have appeared jointly, and put in the 
same bail, the plaintiff, under the statute, may enter one 
joint appearance for all three. And they clearly might 
so have done, for till the declaration of the plaintiff 
they cannot tell whether he means to declare jointly 
against all or not. 

Abbott C. J. This rule must be absolute. It is 
unnecessary to say whether a joint appearance before 
declaration delivered would be irregular or not. But 
after separate declarations it clearly would be so. This 
case is a fortiori; for here the plaintiff; after deliv^ing 
separate declarations, has himself entered a joint appear¬ 
ance. 

Rule absolute. 

Campbell then applied for the rule to be absolute, with 
costs; but as it appeared, that in the notice of motion 
given to the plaintifl^s attorney, it was stated that ap¬ 
plication would be made to set aside the writ, and all 
subsequent proceedings for irregularity, the Court re¬ 
fused the costs, inasmuch as it clearly appeared that the 
writ was regular. 


1822. 


Cox 

BuCKMUb. 
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1822. 


Tueidajf, 
June S5tlu 


The King against James. 


A cammitinent 
fer ■ eoniempt, 
being a com¬ 
mitment for 
paniifameiit, 
must be for a 
time certain, 
and conse¬ 
quently a com¬ 
mitment for a 
contempt till 
tbe defendant 
b discfaatged 
by due course 
of latr, b bad. 


^AMPBELL, on a former day, moved for a writ of 
habeas corpus to the keeper of the gaol for the 
county of Caermartken^ to bring up the body of the de¬ 
fendant, on the -ground that he hud been illegally com¬ 
mitted, by two Justices of the peace, for contempt, under 
the following warrant of two justices: ** Receive into 
your custody the body of Thomas James, sent by us, and 
charged by us, upon vietv for insulting behaviour to¬ 
wards us, by telling us that we were biassed and pre¬ 
judiced in our conduct towards him as magistrates, in 
the due execution of our office as magistrates of the 
county of Cuermasihen, and keep him in custody until 
he shall be discharged by due course of law/* He 
cmitended, first, that justices of the peace, not sitting 
in a court of sessions, had no power to commit for 
a contempt; and, secondly, upon the facts disclosed in 
his affidavit, that the defendant had not been guilty of 
any contempt for which lie could lawfully be committed. 
In addition to these objections, theie was a third which 
appeared upon the face of the warrant. For, at all 
events, as this was a commitment for punishment, it 
ought to have been for a time certain, and as there was 
no course of law by which the defendant could be dis¬ 
charged, sudi a commitment, if valid, amounted to per¬ 
petual imprisoument. 


Abbott 
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ISSfi. 

Tb* Kura 
againtt 
Jaxu. 

Tlic defendant being now brought up, under the 
habeas corpus, Camjthell moved that he might be dis¬ 
charged. 

Taunton appeared for the magistrates, and stated, 
that he had affidavits of the facts of the case, to shev 
the nature of the contempt, and that he meant to con¬ 
tend, that the magistrates were justified in committing 
for a contempt. 

Abbott C. J. Supposing a contempt to have been 
committed, and the magistrates to have had power to 
commit for the contempt, can you contend that a com¬ 
mitment in this form is valid ? 

TataUon admitted that he could not support th« va¬ 
lidity of the warrant. 

De^dant dischaiged. (a) 

(a) Sec 2 Hawk. P. C. c. 1. s. 16. Me* v. JDari^, 3 Mod» 1S9. JZe- 
giHa y. irrightsoH, Salk. 698. jtex v. Kevelf Strange, 420. PeM Ad- 
din'itan, Peake, N. P. C. 62. Mat/hew v. Locke, 7 Taunt, 63. JBuekeTm 
cue, Faughan, 138. Mex ▼. Clement, 4 A. SIB. 


Abbott C. J. Without giving any opinion upon the 
power of a justice of peace to commit for a contempt, 
this warrant appears to us to be bad, for not committing 
for a time certain. Take the writ. - 
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1822. 


Tuesday, 
June S5th. 


WiLLiAJtfs against Pratt. 


Where e plain- TN this case, which was tried at the Middlesex sittinirs 

tiiTbadbeen A * , , i 

nonsuited at after last Hilarij term, the plaintiff was nonsuited on 

tbe ^und of a the ground of a variance. The declaration recited, that 
plaintiff was possessed of a certain memorandum or ar- 
^!ud^at tides of agreement, &c., and also of certain fixtures, 
proved, the gg|. jjjg agreement between the parties, 

Caurfr imantAfl O ' 


^!ud^at tides of agreement, &c., and also of certain fixtures, 

proved, the gg|. jjjg agreement between the parties. 

Court granted ^ ^ 

a new trial with that the plaintiff should sell to the defendant the first 
leave to amend 

tbe declaration, mentioned memorandum, and the following fixtures, &c., 
generally on 

payment of and that the plaintiff would relinquish and give up to the 


payment of 
costs, with 
liberty to the 
defendant to 
plead dc novo 
or demur. 


defendant the said first-mentioned memorandum or ar¬ 
ticles of agreement on the 11th day of August, 1821. At 
the trial, the agreement produced in support of this was 
as follows Memorandum, &c. David Williams agrees to 
sell to John Pratt the following articles, viz. An agree¬ 
ment, &c., also the following fixtures, &c. The above 
D. W. agrees to relinquish and give up to J, P. the 
aforementioned articles on the llth of At^ust, 1821.” 
At the trial, the Lord Chief Justice was of opinion, that 
he word “ articles,** in the latter part of the agreement, 
meant to include, not merely the articles of agreement, 
but the fixtures also. And, on Scarlett*^ applying to set 
aside this nonsuit, the Court were clearly of the same 
opinion. But they granted him a rule nisi for a new 
trial, with leave to amend his declaration on payment 
of costs. 


Gurney 
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Qtanuy and Zdeaaa shewed cause. Th^ refierred to 
Hoar T. hHU (a), where the plaintiff was nonsuited on a 
very unimportant variance between ** stordions^ and 
** storehonses.” And yet the Court afterwards refused 
a similar application to the present, (b) At any rate^ the 
amendment should be confined to thu particular ermr» 
or Otherwise the plaintiff will be at Uberty to remodel 
his dedaration altogether. 



Scarlett and Seader, contrd. Amendments o^ this 
sort have latdy been idlowed by the Conrt. And tii^ 
referred to Haliead v. Abrahams (e), where a similar 
application was allowed by the Conrt of Commim meas. 
And as this is on' payment of costs, the Court will grant 
leave to amend generally. 

Per Curiam* This rule must be absolute npon pay¬ 
ment of costs. The plaintiff should be at' liberty to 
amend his declaration generally, and the de^dant may 
then cither plead de novo or demur to the dedaration, 
according as he may be advised. 

Role absolute aecordii^ly. 

(а) 4 it. 4^ s. mo* 

(б) This doM not appear by Um nporif but It was SMiflsd to thi Court 
by Gaideef of coubboI in ttat cmn. 

(e) S Tnttit- 81. 


3 N 


VoL. V. 
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1829. 


ZWatfqh 
Jim* SSih. 


CSwgesfbr 
iM^ding the 
ooum lect atm 
manor tha 
Moward, are 
cfaariiei Ibr bu* 
ainam connected 
witb his pto- 
femional cha. 
lacier as an at* 
tom^, and 


like convajane- 
ingchaigoa 
tasable, when 
fonnd in a InU 
containing 
mber taxuda 


Luxmoee, Gent., one, &c. against Lethbridge, 
Gent., one, &c. 

was an action brought by the plainUfi^ na at¬ 
torney of this court. The bill of particulars de¬ 
livered, stated the cause of action to be; 1st, a bill for 
paying fees; 2d, bills of costs in several actions of eject¬ 
ment ; Sd, a bill of fees and disbursements for holding 
the courts-Ieet of the manor of Paris Garden^ in the 
county of Stirty, of which the plaintiff was the steward. 
On a summons being taken out, Bayky J. ordered the 
two first items to be taxed, but declined making any 
order as to the last. A rule nisi was obtained by 
Colaidge fi>r referring the last bill of costs to the master 
to be taxed, the defendant undertaking to pay what 
was du^ if any thing. In the affidavits in answer, it 
was sworn that former bills for holding the courts had 
b^ previously paid containing similar charges. As to 
this the defendant stated, that these had been paid in 
ignorance. 


Pattesan shewed cause. Here, the lull is not taxable. 
It is true, the bill of particulars contains some taxable 
items. But that does not make the whole taxable, it 
only the other items, if legal charges, and (x>n- 

nected with his profesuonal character, taxable: as for 
instance^ conveyancing charges, Mxmbray v. Fleming (a). 
Heie^ the charges are'not of this description, they are 


(a) 11 jBa<l,S85. 


only 
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onlj for work and labour^ and mon^ «cpaided on ba^ 
balf of the defendant, and they ooneist partly of dia- 
bursements by the steward, and partly dT bis neoesMury 
expences, and there are no foes or alloaranoes to foe 
steward for granting leases, &c. This,' therefor^ was 
not business connected with his professional character 
as an attorney. 


18SB. 



Coleridge control, was stopped by the Court. 


Per Curiam. We foink this was business dtxie by 
foe plaintiff in his professional dharacter as an attorney. 
The office of a steward of a manor is one usually so 
filled,, and requires legal knowledge. These charges 
must therefore be subject to taxation under foe dr* 
cumstances of this case. 

Kule absolute. («) 

{a) Sm In n ^ilicen, A. 4a HiB ▼. 3 Sm. ^ 

PvM. S45. MankalPm amt, 3 Bladkt, 913. £z pntn C. C CtOim^, 
6 Taatt. 105.. and Sajftr't Bep. S3S. 


The Kino against The London Assurance 
Company. 


Tmuioff, 
Jimt SSdu 


J^ULLER applied to the Court for a rule nisi Ibr a The Coakwili 
mandamus to the defendants, requiring them to to a 

permit a transfer to the assignees of Tinibrdl^ a bank* 
rupb of eighty rimres in the capital stock of foe cor- 
poration then standing in their books in foe bankrupt’s 
name. The affidavits stated, that a cominission issued 
against TMrdlt who was then in partnership with two 

3 N 2 other 
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other penoDi* chited 8di Fthruary, 18S1, under whichi 
he was declared a bankrupt^ and assignee! appointed. 
At the time he became bankrupt he held in his own 
xif^ 80 shares m the London Assurance Corpcuwtiony 
bj virtue of whidi he was a director. . By the cfaarteTf 
no person » qpaliSed to be a director unless he has, at 
the time being chosen, a givra amount in their stock 
in his own nami^ in his own right, and for his own us^ 
and not in trust for any porsmi whomsoever; and an 
oath to that ^fect is required, and was taken by the 
banknqrt nrfien he became a director. By the diarter, 
assignments and transfers of stock must be made in a 
particular form therein pointed out, and no other way 
or method is to be used, nor can any transfer ex<»pt 
one so mad^ be good or valid in law. The company 
had refosed to permit a regular transfer of the shares 
into the names of the assignees to be mad^ and asdgned 
two grounds; 1st, because th^ had received a notice 
from the solvent partners of the bankrupt, that the 
shues wore joint property: and Sdly, that the company 
themsdves daiined a lien for a debt due to them. 
Upon these (acts he contended, that the Court should 
grant a mandamus for a transfer to the assignees, the 
legal r e p re s e ntatives of the bankrupt, leaving the parties 
to establish these claims, if valid, afterwards: and he 
referred to AnoojfmouM (a), where a mandamus was 
granted to swear in a director of the Amicable As* 
snranc^ which is a ccmipany, like this, created fay a 
charter from the crown. The case of Box v. T%e Mtyor 
fjf London (&) was the instance of a mandamus to restore 
a penoD to the office of the dmh of the Bridge-hotue 

{•)sieyeM (») eAj|.i77. 

eitatei^ 
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estate!, and in MidSUiati% case(aX a mandunns vas 
granted to restcve Middleton to the treasnrership of die 
37^ Water Ciompany. ltappear% therefor^ that 
the Court hare interfered in private oorporathms. Here^ 
the assignees have no remedy at law, mdess the Court 
grant this rul^ and in Bex v. The Marquu Stt^ 
Jbrd{b), BuBerl, lays it down, ** diat a par^ inlying fiir 
a mandamus must inalm out a legal lig^t; though, if 
he shew such legal righ^ and there be also a remedy in 
equity that will be no answer to the application.** Hiete, 
the assignees have a legal right, as rqnesenting the 
bankrupt to a transfer of these shares. In the case of 
Bex V. 7^ Bank of England {c), there was iu> legal 
right on the part of the iqpplicailt. TluU; case is, there* 
fere, distinguishable frmn the present. 



Per Chiriam. We are not aware of any instance of a 
mandamus like the present having ever bem grantee^ 
and if we were to grant this^ we should be called upon 
to interfere in all cases of dispute between the members 
of private corporations. This company, although caxv. 
ried on under a royal charter, is a mere private {mrtnexw 
ship. But the writ of mandamus is a high prmogative 
writ, and is confined to cases of a public nature. Tlie 
rul^ therefor^ must be refused. 

Rule refused. 


(a) iai4r.]ea. ii;fv.i9S.&a 
(S) 8 7. /U8SW (c) 8 
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IMt. 



VhanalMtd 
•ramaiirfa 
ladtead fcr a 

npairiagtlM 
baidk of a rifar, 
Um Court will 
not eonpal bull 
to allow tho 


MaaigAAeita 
Immif tf the 

■pact the oomt 
iwfbr Ae 


purpoHof ob- 
tafaunfcvUanee 
iaaopportof 
the p ro w c udo B. 


The Kino tfgamst The £krl of Cadooan. 

d^ndant was indicted for a public nuisancet in 

not repairing, pursuant to his liability ratione 

0 _ 

tenurae, a bank and wall next to the river Thames, and 
protecting from the. river a public highway, in the paruh 
of Chelsea, Fld^ not guilty. 

CkUty now moved for a rule, calling upon him, be 
being the lord of the manor of ChcUea, to permit the 
inspection of the court rolls of the court>leet and 
court>baron that manor, on an affidavit from the 
Bolidtor for the prosecution, that such inspection was 
necessary ffir the prosecutor’s cas^ and that it had 
been refused. And he contended that this, though in 
form a criminal proceeding, was really to try the right 
of repair, which was a dvil right; and therefore, that 
thii fell within the ordinary prindple in which the in¬ 
spection of corporation books, &c. is ordered by the 
G>nrt. 

Bnt'the Court thought that this was a criminal 
proceeding, and that a party was not under such cir¬ 
cumstances bound to furnish evidence which might 
nltimatdy criminate himself. 

Rule refosed. (a) 

(•) It did Bot sppesr bgr the affidavit, but H was atatad ia ooviug Ae 
nds, A aaswur A a queition ftuin Ae Court, Aat Aa prnaannnr waa a 
tauaat of As fflanor. 
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18tt« 


Abbaham againit Pvgb. 


^ASELEE shewed cause against a rale to stay the ^ 

proceedings in an action on a jud^ent pending thapnoeedbi? 
a writ of error on that judgment. At the time the mie 
nisi was obtained, bail had not been put in and periected, 
but before cause shewn, that had been done, 
tended that the defendant had no right to make the 
motion till bail had* been put in and peffected, and 
therefore the rule must be discharged, and dted Su^h 
V. Shepherd (a), and BichneU v. Longstt^ffl (b) 


Ke catu. I**" p"* 
tie con- 


Scarlett and Cbitty, contrd, contended that the cases 
were distinguishable on the ground that here the boil 
had now been perfected. 


Per Curiam. That is immaterial; we are to look 
to the state of the circumstances at the time the rifle 
was obtained; and we think, that in order to ex¬ 
pedite proceedings in error, it is at all events right to 
bold, that a party shall not be allowed to make any 
motion under such circumstances until he has put in 
and perfected 'his bail. 

Rule discharged with costs. 

(«) « T.M. 9 . .(i) S Z*. a. 1 SS. 


3N 4 
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1822. 


NnumcB against BovacIcb. 


Whms plaio" 
tUr diariy pm- 
yiam to nwlrifi g 
■B iMnitof 
Mil bad wilt-' 



* of 

’»flr 

Unit or n Uig a d 
Am tlia Ant 
Ante Umlind 


^UBNMY had obtained a role nin Fot the diicharge 
of the d^mdant oat of the cuatody the sheriff of 

MidtBae*. It appeared that the defendant^ who was 
a fincigner, had. come over to this country to setUe 
acmie affidrs with the plaintil^ against whom the firm, 
<ff which the defendant was one, daimed a balam^ 
which fay the affidavits was stated to be upwards of 
4000A, and it iqppeared alsc^ that the plaintiffi who 
was a prisoner in the Kii^fs Bench, had applied to the 
insolvent court fi» his ffischarge, and in his schedule, 
had r epr e s en ted the defimdant^s firm as/:rediton to the 
amount of AOOOA There was also a letter, dated 
Jifaoember 9, 1821, in the pbunfiff’s hand-writing, in 
which he stated that the defendants firm were his 


prindpal creditors. Notwithstanding these drcum- 
the plaintiff had made the requisite afiMavit of 
debt, and had caused the defendant to be arrested on a 
lull of BSiddletext indorsed for bail for 20001. under 
which he was at present in custody. The affidavits 
contrA denied the fimts alleged* with the exception of 


the letter above re fe rred to. 


SeofieU shewed cause, and contended that the Court 
would not go into the merits of an arrest upon affi¬ 
davits. 


Gurney, and V. Skkards, relied upon the hard- 
fhip iff the easCf and the ^diuotiff's not having dmiied 
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the letter, or alleged that the debt had arisen snbee* 
qnendy to it. 
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Per Curiam. Our opinion is entirdy founded upon 
that letter, in which the plaintiff speaks of the defend¬ 
ant’s firm as his principal creditors: now that letter he 
could not but have denied, unless it were genuine. We 
do not diqmte, that in general the rule is as ttated by 
the plaintiff’s counsel, but we think this an excqplaon. 
Our discharging the present defendant, will not however 
afford a precedent for many mcHions of the kind in future 

Rule accordingly. 


BflHACICa. 


Nbte. 1% iMiiig aftarmtids anggaitad Uiat die ktMr, wliidi ww ia 
naliBft. did not boar tho interpiotatUm pat upon Uuit quoitidn wut 
w fc rod ta tho anartBr. 


White against Gomfebtz. 


ITednadm, 

JutteXfi, 


Q^HJTTY had obtained a rule nisi for setting aside 
the last detainer of the def^dant in this caus^ and 
all proceedings thereon with costs. The aflSdavits in 
support of the rule stated, that on the 30th of JUoy, 
a detiuiMr was lodged against the defendant, then a 
prisoner in the Kang’s Bench, for lYSSlL And on the 
Slst of Jlfizy, this.defendant was discharged as to this 
detuner, and a fresh detainer lodged for 118(^ only. 
The pliuntiff on the same day served a notice to dis¬ 
continue the first action on paymmit of costs, and on 
1st Jime, the costs were taxed and paid. The d^ndant 
was previouriy in custody in execution for 3171. at the 
suit of mother person. The affidavits on the other 


sf s ftsA sanst^ lONcS MMMff Is siedf an <*« 


Where uda- 
fendant being 
previoualy in 
custody in exn. 
cution IbrndAe 
• detainer wee 
lodged against 
him, but for too 
lam a sum, 
and on thia be* 
ing di s cove r ed 
inafew houn^ 
the plaintiff dia. 
ccmtinnad «t 
pqvnent of 
coatn and bo. 
Ibntiie p^Fi. 
mant of coats 
lodgedoftash 
detainae. Held 
that liiia aacond 
detainer was re¬ 
gular. and that 
ttwaan^like 

AffiW KMW 
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side stated, that it was merely a mistake^ and Rutt in a 
few hours after it was discovered, notice was sent to tho 
Marshal, that the defendant was only to be detuned for 
1180/., and on the next day the discontinuance took 
place. 

Denman shewed cause, and contended that this was 
not the case of a new arrest, but only a correction of 
the former one. And here tlie defendant has sustained 
no inconvenience, for‘the mistake being, discovered, 
notice of it was immediately given to tlie Marshal. 

Chitty contrA Here the defendant has been detained 
for several hours on a debt of 1785/., whtireM he ought 
to have been detained for only 1180/. ; and in older to 
obtain the rules, he must give security to the Marshal, 
which is thereby altered. He cited Moiling v. Buck- 
haltz (a), which was the case of an arrest upon a fresh 
writ, and contended that there was no distinction between 
that cause and the present. 

TheXourt were, however, of opinion, that the cases 
were distinguisliable. Here the defendant was pre> 
viousiy in custody. This is merely rectifying a mistake 
in the amount for which be was detained, which might 
have been done without discontinuing. And the plain¬ 
tiff is not to be prejudiced by having discontinued, and 
thereby placed the defendant in a better situation. ' 

Rule discharged with costs* 



(•} ZM. 4; 8. 158 . 
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Blackhurst against Bulmeb. 


Wediuiiqjf, 
June Sfith. 


case stood No. 90. in the printed list at the 
sittings in term; the defendant's counsel objected to 
ite being tried out of its turn, and declined to appear 
for th/. defendant. The written list of causes, affixed in 
the usual way on the outside of the court, did not ex¬ 
tend beyond No. 26. of the printed list. The cause was 
however tried by Best J. on the ground stated to him, 
that there was no substantial defence to the action; and 
that there were witnesses for the plaintiff remaining in 
town on purpose, whose residence was in LancasJiire, 
No affidavit of merits was now produced in support of 
the application. 

D, F. Jones now moved for a new trial in this case, 


AVhmacaiiM 
stood in tbe pn* 
per below tbe 
laat cauee mew* 
tioned in tbe 
written list 
filed at tbeont. 
eideofibe cour^ 
and was tried 
-(being rtated to 
tean nndefinid- 
ed cauMe) tbe 
counwl fbr tbe 
defendant ob* 
jeering to it. and 
declining to ap. 
pear. Heldtbat 
tbe trial was 
gular, and tbe 
Court refu’ied 
a new trial, 
there being no 
afiSdarit of bn. 
riN 


and contended that jhe trial was irregular. The pre- 
aent case goes a great deal further than Fowrdrinier v. 
Bradherrif (a), for if this verdict can be supported, any 
cause in the printed list at whatever distance may 
be taken, and a defendant applying to set aside tlae ver¬ 
dict, may be compelled to swear to merits. If this be so 
the written list would have the efiect of misleading in¬ 
stead of assisting the persons interested. Besides, if this 
be regular, both counsel and attornies will be obliged to 
attend during tbe whole of tlie sitUngs de die in diem, 
and the uncertainty will also be mort incemvenient both 
to parties and witnesses. 


(•) xasa. 


Abbot? 
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1892. 

Bxacebubct 

Baum. 


Abbott C. J. There is no injustice in the particular 
case^ inasmuch as the defendant does not venture now to 
swear to merits. Nor is there in the present instance any 
inconvenience either to the counsd or the attorney for 
the defendant} for both were in feet present at the time of 
the trial} but the counsel, as a matter of policy, did not 
chuse to appear. With respect to the general rule it 
may be doubted whether the modem practice of putting 
up written lists has not done more harm than good: but 
at all events it cannot be permitted that a defendant in 
any case shall prevent a judge from trying a cause in 
the printed paper, that he may think proper, merely 
for the purp<»e of delay, or at least without shewing some 
substantial ground mth«r of justice or convenience. 

Rule refused. 


Weint$dajf, 
JwM SStb. 


Oliva against Johnson. 


mere • Rule nisi had been obtained in this case for security 

for costs, and staying proceedings in the mean time* 
mmenf The affidavits on the part of the defendants stated that 
dence in En«- the plaintiff Carried on at Qtstdxc in Canada, the business 

Jtmd, but WM ^ ^ * 

inAugtondat of an auctioneer and gmeral merchant, havinir no 

the dme rf , _ , » o 

imngiiigtiiews- house of trade or permanent residence in this country; 

and that as deponent was informed and believed, the 
ingu^m^r plaintiff was a Canadian by birth, and had pemut- 
Hdd nently resided at except during his occauonal 


ino 

***“ country on matters connected with businos. 
Hie affidavits of the plaintiffs attom^ stated, that the 
M it wu not plaintiff had resided at Liverpool for upwards of twelve 

dblinetly nrom 

Uiat he iwid^ snd'intaided to eondnue to mide here. Held alio, tTiat it k no aanrer to 
■aefa i^pUcedon, that the action ie braaebt In punoanoe of libeiW iraiirTniT bf the Vice- 
disapdlor, it not brai^t ly his ^nctip||, * 

nirwitha. 
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months, and still resided there; and that deponent did 
not believe that the plmntiff had any intention of leaving 
the kingdom, as he b»i often told him (the attorn^,) 
that he had not. The afiSdavit further stated, that the 
defendant had sued out a commission of bankrupt against 
him, which being disputed by the plaintiff^ the Vice- 
Chancellor ordered the plaintiff’s petiticm to stand over, 
with liberty to him to bring an action at law, to try the 
validity of the commission, and tiiat the present action 
was accordingly brought for that purpose. 

2>. F, Jones now shewed cause. The defendant is not 
entitled to demand security for costs. In Porrier ▼. 
Carter (a), it was held that a plaintiff is not compellable 
to find security for costs, on the ground of his being a 
foreigner, if he reside in England: and in Maria v. 
Hall {b)i the Court adopted the same rule even where 
the plaintiff was not voluntarily r^ident here, but was a 
prisoner at war, actually confined in prison; nor will 
the Court require security for costs on the ground of 
the plaintiff being a bankrupt, Anonymam (c). Besides, 
it is a decisive answer to the present application, that 
this is an action brought in pursuance of liberty granted 
by the Vice-Chancellor, upon the hearing of a petition 
in bankruptcy, for the purpose of trying the volidi^ of 
the commission. In M*CnUock v. Robinson (d) the Court 
of Common Fleas decided, that security for costs could 
not be required in an action of this kind, even though 
the plaintiff with all his family were at the time gone 
to reside at Ifiew York in North America. It would be 
most unreasonable to stay proceedings until security 

(a) 1 H.m. 106. (») S JBW. f AASS& 

(c) 8 Tmmt. 9U (tQ 8 ifas JUpt 8SS. 


e^reo, 
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•t 

given, when the defendant has taken all the plaintiff’s 
property under the commission, and when his right to 
take the property is the distinct object of the action. 

Parke contra, having observed that this was an 
action brought not by the direction of the Vice-Chan¬ 
cellor, but merely in pursuance of liberty reserved, the 
petition being ordered to stand over in the mean time, 
was stopped by the Court. 

Per Curiam. As to the first point, the affidavit is 
not sufficient: it should go further, and state that the 
plaintiff has been, and is now a resident in this 
country, and that he intends to continue to reside here. 
As to the second point, the case of an action bronght 
by the direction of the Vice-Chancellor, differs widely 
from that of on action brought merely in pursuance of 
leave or liberty reserved. If this had been a case of 
the former kind, it would have been distinctly within 
the authority of M*CuUock and Robinson. But as it is,- 
the p^intiff may apply to the Vice-Chancellor for his 
directions, as to security for costs being or not being re¬ 
quired : we cannot take this case out of the general rule. 

Rule absolute. 

Measure against Gee. 

A tartatOT do- following case was sent by the Vice-Chauceiio.* 

vised certain A. ^ 

aiutes to hia for the opinion of this Court. 

On the 3d May, 1792, John Hardy ramie his will, 

bar daoeaia to 

her aon A. S. aa infknt, for life, and after the detarmination of that estate by forfeituraor 
otherwise to trustees, to preserve contingent remainders, but to permit A. B. to recave tlio 
proSta during his life, and after Uie decease of A. B., then to the heirs of his b^y for ever, 
w^badente over Insaao of the ihiliua of bis issue: Held UtM A. B. took aa estate tail in 

duly 


lass. 

Ouva 

Sgtibut 

Joanaos. 



duly executed to pass fr^hold estates, and in the will i822, 
were the following clauses. And an to my real and ' 

I W . , MBAMtms 

personal chtatc, I give and devise the same in manner 
following, (that is to say,) ** First, I give and devise 
unto my grand-daughter, Ann Alcockt and to her heirs 
and assigns for ever, all those my arable, meadow, or 
pasture lands, hereditaments and premises, situate, lying 
and being,' in Ijevcrivgton, in the isle of JS(y, in the 
county of Cambridge, which 1 purchased of the trustees 
of Mr. Daniel Swaine .* but in case it shall happen, that 
my said grand-daughter, Ann Alcock, shall depart this 
life unmarried, and without issue of her boily lawfully 
to be begotten, then I give and devise the said arable, 
meadow, or pasture lands, hereditaments, and premises 
unto my daughter Ann, the wife of William Tatam, 
her heirs and assigns for ever. Also I devise unto my 
said daughter, Ann Tatam, all the residue and remainder 
of all my freehold and copyhold m^suages, lands, &c. 
and w'ith their and every of their rights and appur¬ 
tenances, the copyhold part thereof 1 have duly sur¬ 
rendered to the use of this my last will, to hold the 
said freehold and copyhold messuages, lands, &c. with 
their appurtenances, unto my daughter, Ann Tatam, 
for the term of her natural life; and after her decea»^ 
then I give the said messuages, lands, &c. with thmr 
appurtenances, unto J<din Tatam, an infon^ the only 
son of my daughter, Ann Tatam, for the term of his 
natural life; and after the determination of diat estate 
by forfeiture or otherwise, then I give and devise the 
smd messuages, lands, &c. with their appurtenances, 
unto Henry BouUon and James Measure, and their heirs, 
daring the life of the said John Tatam, upon trust to 

preserve 
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preserve the contingent uses and estates hermnafter 
limited and devised from being defeated and destroyed, 
and for that purpose, to make entries or bring actions 
as the case shall require: but nevertheless, to permit 
the 8^ Jt^n Tatum, and hu assigns, during the term of 
his natural lifi^ to receive and take the rents and profits 
thereof for his and their own use; and from and after 
the decease of the said John Tatam, then I devise the 
said messuages, lands, &c. with their appurtenances, 
unto the hrirs of the body of the said John Tatam, law¬ 
fully to be begotten, his, her, and their heirs and anigns, 
for ever; but in case it shall happen, that there shall be 
failure of issue of the body of the smd John Tatam 
lawfully to be begotten, then there was a devise over 
to the two daughters of Anne Tatam.** The quotion 
for the opinion of this Court was, whether John Tatam, 
the son, tfxik an state tail in remainder in the state 
and premiss in question, unds and by virtue of the 
wilt of (To/m Hardy. The case ws argued at the 
sittings before lost Michadmas term by 


Proton for the plaintifil By the settled ruls of law 
John Tatam took an estate tail under this will. It is 
a general rule^ that when, an state is limited to one 
for life, a subsequent limitation to the heirs of the 
body of that person creats an estate tail in the donee 
for life. This is hud down in Mr. Peamds Essay 
an Contingent "Remainders, p. 161. 6tli edit., where 
all the authorities ^on the subject are collected. The 
rule in Shelleys case imposes this efiect on the seve¬ 
ral gifts. Morris v. IVard (a), Broughton v. 


% 


Cn) 8 Term Mip, 518. 
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ley {a\ Goodright v. PiMyn {b), and Cotdson v. Coidson (c), 
are the more relevant authorities. In the last case the 
devise was to Robert Coulson for life; remainder to 
trustees during his life, to preserve contingent remain¬ 
ders ; remainder to tlie heirs of the body of Robert 
Coulson, It was held, that by the deyise to the heirs of 
liis body, he took an estate tail; and the authority 
of that case was confirmed by the decision in Hodg- 
son v. Ambrose, (d) 13 ut the case of Goodright v. 

Ptdlyn (e) is the authority more immediately applicable. 
Tlie language of the Court there is full, clear, and 
precise in favour of the plaintiff, and shews that th^e 
limitations created an estate tail. In that case, and also 
in Shelley's case (y’), from which the general rule de¬ 
rives its denomination, there were words of superadded 
limitation; and whether the second gill be to heirs 
males of the body and their heira males of their bodies, 
or their heirs of their bodies, or their heirs, does not 
prevent the application of the rule. These words of 
sujteradded limitation will convert the words ** heirs or 
heirs males of the body,** into words of purchase or 
designation. In all these cases the words of superadded 
limitation were rejected, as far as they did not quadrate 
with the intention of creating an estate tail, by means of 
the words ** heira or heirs male of the body.** So in 
this case, the words ** his, her, and their heirs for ever,** 
must be discarded. The words of limitadou over 
establish the general intention, that John TeUam was to 
be the stock of the family and the donee in tail. In 

(a) !2 LA, Raym. 873, (b) 2 LA. Raym. 1437. 

(c) 2 Atk. 247. (A) JDou^.3S7. 

(e) 2 LA. Raym. 1437. (/} 1 Rqi. 93. 

3 O 


18 S 2 , 

Miaiubk 

against 

Omk. 


VOL. V. 


order 
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1822 . 



order to convert the words heirs of the body” into 
words of designation, giving interests by purchase, it 
would be incumbent on the defendant to shew that these 
terms were used in the sense of “ cliildren.” No such 
intention can be collected from tliis will, and that con¬ 
struction would, Jn this case, defeat, not advance tlic 
intention. It would be very inconvenient, independently 
of disturbing settled rules, to treat two or more children 
as joint-tenants in fee; and yet that is the only construc¬ 
tion which Uie defendant can aim to establish. 


Sugden, contrii. The law is not now as laid down 
by Mr. Fcartie, The case of Couhon v. Coulson came 
under the consideration of the Court in Hod^soti v. 
Ambrose, and the Court adhered to it only because it 
hod stood as law for so many years. The old rule, 
howevmr, is broken in upon by several decisions. In 
Hoe V. Perryn (a), the estate was devised to A., the wife 
of B., for lif^ remainder to trustees to preserve contin¬ 
gent remainders, remainder to the children of A. and B, 
and their heirs for ever, to be divided among them 
equally, and if one child, to such only child, and his 
or her heirs for ever, and for default of such issue, re¬ 
mainder over. At the death of the devisor,.^, and B. 
had no child. It was held, that the estate limited to their 
children was a contingent remainder in fee, which, on 
the birth of a child, vested in that child, subject to 
open, and let in those that might be born afterwards, 
and that the remainders over would be defeated by that 
estate becoming vrated, and that the words ** for de¬ 
fault of such issue” in such a cos^ meant ** for default 


(a) S Term Sep, 4S4. 


of 
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of such diildren.** In Grettm v. Heeaard (a) the de¬ 
vise was to the testator's wife^ of idl his real estate^ she 
first paying his debts and funeral expetaea, and after 
her decease to the heirs of her bodyi share and share 
alike, if more than one | and in de&ult of such issue, to 
be b^otten testator, to be at her own dii^XMel. 
There being children of the testator and his wife^ it was 
held, that the wife took only an estate for lifo, with re¬ 
mainder to the children, os tenants in common in foe. 
In IJoe V. Gqff^{b), the testator devised an estate to his 
wife for life, and after her decease to his daughter Mary, 
and to the heirs of her body, to be begotten, as tenants 
in common, and not as joint-taiants; but if such issue 
should die before she or they attained 21, then to his 
son Jo^ph, ill fee; and then he devised uiother estate to 
his wife for life, remainder to his son Joseph, and the 
heirs of his body, begotten or to be begotten; but if he 
died without issue, or sucli issue all died before he or they 
attained 21, then to bis daughter Mary, and the heirs 
of her body,, b^otten or to be begotten, such issuQ if 
more than one, to take as tenants in common. It •was 
held, that the daughter Mary took only an estate for 
life in the first estate, with remainder Co all her chil¬ 
dren equally as purchasers. In Merest v. James (c) there 
was a devise of freehold and copyhold lands to trustees, 
for the use of the testator’s dau^ter for life, and after 
her decease, then to the use of the issue of her body, 
lawfully begotten; and in default of such issue, or in 
case none of such issue lived to attain the age of 
21 years, then as to the lands at H; over to the de¬ 
visor’s brother S. for li£^ and after his decease to the 


9lt 

1822. 

SCuMna 

ms. 


(a) G Taunt. 9*. (S) 11 EaM, 668. (c) 1 JOrod. 4; JB. 464. 
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Qse of the issue of his body, or in default of such issue, 
or in case none of such issue lived to attain 21 years, 
then to devisor's brother H. for lif^ and after his de¬ 
cease to the issue of his body, lawfully b^;otten, and 
in de&ult of issue, then to devisor's sister, E., her heirs 
and assigns for ever; and as to the lands of upon 
the death of his daughter without issue, or if issue, they 
should not live to attain 21 years, to his brother JEf., 
his heirs and assigns; and after the death of his daughter, 
without issue as aforesaid, all the messuage at S. to his 
sister JB., her heirs and assigns: It was held, that the 
daughter took an estate for life in the premises. This 
decision must have proceeded on the ground, that, 
upon the whole, the testator, by the word issttn meant 
children. Now, here the case differs from Hodgson v. 
Ambrose, for not only is there a limitation to preserve 
contingent remainders, but there are superadded words 
of limitation to the gift to the heirs of the body. The 
case^ therefore, falls within the later autliorities which 1 
have cited. 

Abbott C. J. In all the cases cited by the defend- 
anifs counsel, a manif^t intent appeared on the face of 
the will, that the children should take dificrent interests 
from estates tail. We will, however, consider the aisc, 
and send our certificate. 

The following certificate was sent: 

This case has been argued before us, and we are of 
opinion, that John Tcdam, the son, took an estate tail 
in remainder in the premises named. 

C. Abbott. 

G. & Holroyd. 
W. D. Bb8T. 
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Lowe against Sir William Manners, Bart. 


wiucberer of 
them die 
lied certain I 
fates therain 


'jpHE Vice-Chancellor sent the following case for the jt. iMoe, by 
opinion of this Court. Micherd Lam bdng seised 
in fee simple of an undivided moiety of the North^Wilham 
Wood, and of several closes in North-Witham and else- i<^ooo^ —.f 

^ portion to nia 

where in the county of Lincoln, and of other freehold daughter, c.i, 

Imt in cue she 

estates, duly made and published his last will in writing, should many 

any one oS his 

bearing date the 5th day of February, 1781, and duly three kmamen 
executed and attested, so as to pass freehold estates^ he^^veto 
and amongst other things devised as follows: ** I give 
all my landed estates in the difierent counties of Derby, 

Bedford, lAnccdn, Wilts, and MidcUesex, to my three 

friends, £. Mills Mundy, Bobert Williams, and Kempe *>■“« t^Lowe, 

and settling 
upon her an 

annuity of lOOOi. a year during her life, and in case that circumstance did hot take place 
with his daughter C. L., he then directed that it might bo offered to his otfaor daughter, 
A. in every particular; and in case neither daughter should many in the manner 
above mcntioned,‘tlicn be directed that his daughters should have lO^OOCV. each, and, in 
that case, he gave all his estates to If. I>,, his kinsman, far ever, an his^and his heirs tddng 
the name of Luiee irrevocablj'. After the date of this will C. Z. married one IT. H., 
who was not one of die persons named in the will who would have become entitled to the 
estate after site married him, and the testator paid her a marriage portion ; and afterwards 
by a codicil to his will reciting her marriage, and that he had given her a fortune, he 
revoked all devises and bequests in her favour contiuned in h» original will, and also all 
claim which hisr husband IK If. might have to any of his real and personal estates bV 
virtue of his marriage with his daiightm*, C. Z,., and by virtue of his said will, and in lieu 
thereof he bequeadied unto each of their children a pecuniary legacy, and he then directed 
that in case his otlier daughter sliouiJ marry cither of the persons mentioned in his will, 
then upon condition tlrnt eitlicr of tiiosc persons whom she married, and his heirs, would 
accept, take, and use tiie nmne of J.oui: o/ify, be gave all his real and personal estate unto 
such of those persons whom she married, and his heirs; and in case his doubter, A. L., 
should not marry either of the persons mentioned in his will, or if she married one of them, 
and be refused to acoe)it, take, and use^ the name of Lowe, in that case he revoked all hio 
devises and liequests contained in bis will and codudl m her favour, and in lieu thereof 
l)ei{ueathed her 10,0001. Tlie testator died soon after the date of his codicil, and his 
daugliter, A. /», afterwards married T. who was not one of the persons named in the 
will who would have been entitled to the estate in the event of her having married him, 
and U|Min tliat occasion tlie lO^OlXV. was paid to her, and //’. VI. tlien entered upon the 
testator’s estates, and took upon himself tlie name of Imuv, and suffered a recovery : Held, 
tliat If'm JJ, was seised of wx undcfeariblc estate in fee simple in the estate in question. 

Brydges, 


SOS 
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Bridges, for the uses hereindler mentioned, appointing, 
them executors of this my last will. 10,000/. I give as 
a portion to my daughter Charlotte LtajUnif otherwise 
Charlotte Lmiet £000^ of which to be p^ <Xl the day 
of her marriage, and 5000/. in one year after, on con¬ 
dition she marries with the consent of any two of my 
aforesaid executors to a man of character and fortune, 
sufficiently uninoumbered to make a proper settlement 
upon her; but in cose she should many with her own 
cemsent any one of my three kinsmen, WtUiam, Thomas, 
or JoAn Drury, h«r choice be^nning with the eldest, 
thmi Thomas, and thmi John, my will is, that if any one 
of thmn takes places which ever of them she chooses, I 
ipve him all the Denby and Locke estates on taking the 
name oH Lane, and settling one annuity or rent-charge 
of 1000/. a-year during her life; and in case the afore¬ 
said circumstance should not take place with my daugh¬ 
ter Charlotte, 1 then will that it may be offered to my 
daughter Ann Lt^an, otherwise Lane, in eveiy parti¬ 
cular. And 1 charge the aforesaid estates .in Bedjbrd- 
shire, Uncoln, and Wilts, with the aforesaid sum of 
10,000h, on the special conditions aforesaid, to either 
eff them that shall not marry as aforesaid. And should 
neithw aS the above marriages take plac^ 1 will that 
any one of the sons of my executor, Ednard Miller 
Mundy, and a liking should take plac^ that on their 
taking the name of Loaoe, and making the same setUe- 
ment, the estates shall be thdrs and their hmrs male 
for ever. 1 will that the income of my fortune shall be 
the prc^)erty of the person srho marries either of my 
aforesaid dau^ters, and his heirs for ever, taking the 
name of Lome, and that the entail be continued on all 
my fortime not to be disposed of or mortgaged, but for 

the 
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the sole use of the income only to the name of Lmae 
for ever; and should it so happen that neither of my 
aforesaid daughters should marry in the manner I have 
mentioned, or to some worthy, good man, of an estate 
in foe of not less than 500^. in land or real property, 
unincumbered of 10,000/., I will that my said daughters 
have 10,000/. each, to be paid by my executors at such 
time as they or any two of them think proper. And 
then 1 give all iny estates, both landed and personal, to 
my kinsman, William Drury, and his heirs male for 
ever, on hb and his heirs taking the name of Ixme irre* 
vocably.*’ After the date of the will, Charlotte JLayton, 
oChcrivise Ijcrwe, married William Meath, and upon 
that occasion Bidiard Lerwe paid her a marriage 
portion. lUchard Lotax afterwards made and published 
a codicil in writing to his will, bearing date the 
8ath day of May, 17^5, part whereof was in the words 
following: ** This is a codicil to the last will and testa* 
ment of me Richard Dcnce, Esq., and to be taken as part 
thereof Whereas, in and by my last will and testa¬ 
ment, bearing date the 5th day of FiArumy, 17S1, I 
have appointed Edmard MUler Mundy, Robert IVitUam, 
and Kempe Brydges, my trustees and executors. Now 
I hereby revoke that iqipointment i and 1 hereby ap- 
|)oint the said Edward Miller Mundy, together with 
tJdhu Radford and Emn Lewis, executors of my lost 
will. And I devise and bequeath unto them and their 
heirs, all my riral and personal estates, to hold to them 
and their heirs to the use of sucli person, and upon 
sudi events, and under such conditions, and subject to 
such charges as arc mentioned and declared in and by 
my said last will and testament. And whereas, since 
the making of my said will, one of my daughter^ 
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Charlotte Ijcnae^ otherwise Leyton^ hath intermarried 
with WiUiam Heath, Esq., on which marriage 1 gave 
my said daughter a fortune, therefore 1 do hereby re¬ 
voke and make void all the devises and bequests con¬ 
tained in my said will for the benefit of my said daugh¬ 
ter, Charlotte Heath. And I do hm'eby also revoke 
and make void all claim and right which the sidd Wil¬ 
liam Heath might have to any of my real and personal 
estates by virtue of his marriage with my said daughtm*, 
CharhMe Heath, and under and by virtue of any devise 
or clause in my said will, or any construction thereof 
and in lieu thereof, I give and bequeath unto each of 
the children of the said WiUiam Heath, to be b^otten 
on the body of my said daughter, (except an ddest or 
only son,) the sum of20002. to be paid to such of them os 
shall be a son or sons at the age of 21 years, and to 
such of them as shall be a daughter or daughters at the 
age of 21 years, or day of marriage, which shall first 
happen. And I hereby charge my real estates with the 
pajrment thereof. And in case my other daughter, 
Ann^ Lcnae, otherwise Lioyton, should marry either of 
the gentlemen, and in the manner mentioned in my said 
will, then upon this mepress condition, that dther of 
those gentlemen whom she may so marry, and his heirs 
will accept, take, and use the name of Laaoe only, I 
give all my real and personal estates, subject to my 
debts, funeral expenses, and legacies, and also sulyect to 
a rent charge of 10002. per annum to my said daughter, 
Ann Ijcnae, otherwise Lmfton, for herlif^ and independ¬ 
ent of her husband, unto such of those ^ntlemen whom 
she may so marry, and his heirs. And in case my 
said daughter, Ann Lowe, otherwise Layton, shall not 
choose to many dtbo: of those gentlemen whom I have 

mentioned 
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mentioned in my will for that purpose, or if she does 
marry one of them, and he should refuse to accept, 
take, and use the name of Zouk, in such case 1 hereby 
revoke all devises and bequests contained in my said 
will, and this my codicil to my said daughter Atm, and 
in lieu thereof I give and devise unto her 10,0002., to 
be paid to her at the age of 21 years, or day of marriage 
whidh should first happen. And I hereby charge my 
real and personal estates with the payment of the sud 
1(^0002. and the interest thereof as aforesaid, and in all 
respects subject and conformable to this my codicil, I 
do confirm my last will and testament.” Soon after 
the date of the codicil Richard Lowe died, and in 
the year 1789, Ann JLajfion^ otherwise Lmoe^ married 
the honourable Thomas Fam, who, at the time of the 
marriage, had not an estate in fee of not less than BOOl. 
in land or real property, unincumbered of 1(^0002. And 
upon the occasion of that marriage, the portion of 
10,0002., given to her by the codicil of Richard 
Lofoae, was. paid to her out of his personal estate; 
and William Drun/ entered into the possession of 
the -testator’s undivided moiety of the said wood and 
woodlands, and closes, in the county of Linctdn, and 
of his other freehold estates, and took upon himself 
the name of Lanoc in addition to the name of Wil¬ 
liam Drury. In Michaelmas term, 1790, William 
Drury Lokbc duly suffered a common recovery with 
double voucher of the smd undivided moiety of the 
said wood, woodlands and closes, which recovery was 
declared to enure to the use of William Drmy Lowe, his 
heirs and assigns. William and Charlotte Heath, and 
Thomas and Ann Fane, and William, Thomas and John 
Drury, and several sons of Edvsard Milkr Mundy 
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arc noH' living. The plaintifii iV, JD, Lawc, contracteil 
to sell the undivided moiety of the said wood, wood¬ 
lands and closes, to the defendant, Sir IVilliam Man- 
Tiers, and filed his bill in Uie High Ourt of Chancery, 
against the defendant for a specific performance of the 
contract. 

The question directed by the Vicc>Chancellor for the 
opiniem of this Court was, whether the plaintiff was now 
seised of an indefeasible estate in fee simple, or of any, 
and what other estate in the undivided moiety of the lands 
and hereditaments in question. The cose was argued at 
the sittings before last Michaelmas term. 


Sugden, for the plaintiff. The question is, whether 
the marriage which has taken place, operates as a emser 
of the {)owcr to marry any of the persons designated in 
the will; or, whether the daughter may not take the 
estate hereafter by marrying one of those persons. It 
was the intention of the testator, that the daughter 
should at once make her election; and liaving once 
married a person not of tlie favoured class, she was to 
lose the estate. The daughter was to have a different 
interest under the wilt according to the person she mar¬ 
ried. She bod an election given her, to marry one of the 
Drunfs, and in that event her husband was to have the 
Denby and Ijocke estates on taking the name of hoax, and 
settling on her an annuity of 1000/L But if she married a 
person not of the favoured class, then she was to have a 
fortune of 10,000/. By the codicil, the testator revokes 
the devise to one of his daughters, she having married a 
person not of the favoured class, mid states that he had 
given her 10,000/.: and he then tenders to the other 
daughter, the option of marrying one of the fovoured 
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claw, in wliich case her huBband, after Bettliiig IQOQ/, 
per annum on her, is to have the eatate on taking the 
name of Ixnoe, Then comes the clause which is de* 
cifiive of the question in the cause; ** And in case iny 
said daughter shall not choose to marry either of the 
gentlemen whom 1 have named in my will for that par> 
pose: or, if she marry one of them, and he should refuse 
to accept, take^ and use the name of Z/Owe, then, and in 
such case, 1 revoke all devises and bequests contained in 
my will and codicil to my said daughter, and in lieiy 
thereof give her 1(^000/. to be paid to her at 21 years 
of age or day of marriage, and until payment to bear 
interest.” From the day of marriage, she was to be 
entitled to the fortune substituted in lieu of the estate to 
which her husband, if of the favoured clas^ wouliPhave 
been entitled. It is quite clear, that by the very act 
of manuring one not of the favoured class, she was to 
lose absolutely, all claim to the estate. The choice is 
only once tendered to her. Even if slie did marry one 
of the favoured doss, and he did not use the name 
of Lofwc, the gift was revoked; and if she married 
any person not of the favoured class, the gift was also 
revoked. In Hutcheson v. Hammond (a), the testatrix 
gave her husband a power of appointing S500/., in 
case Ann Jones should during his life, marry without 
his consent. Ann Jones having married once with 
her father’s consent, it was held that his power of ap¬ 
pointment was gone. 

Preston contra. The codicil cannot have any influ¬ 
ence on tile construction of the gifts in tlie will. If the 
will has not given eifoctuolly, the codicil does not supply 
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the defect. The first question is, whether the estate ever 
vested. The second, whether the gift was consistent 
with the rules of law respecting perpetuities, 
might have married before Charlotte lost her election. 
The will does not impose on Ann the obligation of 
marrying during the life-time of Charlotte. In that 
case, during the whole period of CharUtt^^ life, the 
estate would not have vested in Mr. Drury. There 
is a material distinction between conditions which are 
to create an estate,' and conditions which are to 
destroy or defeat an estate. The former are to be per¬ 
formed by construction of law as near to the words of 
the condition as may be^ and according to the intent and 
meaning of the condition; and if the intention of the 
condition cannot be performed according to its terms, 
the gift will fml; but conditions that destroy an estate 
are to be taken strictly. In Randal v. Payne (a) the 
testator gave to trustees 4000/., fer the use of Jane Wood, 
if she should marry with consent of the trustees, if not, 
then only 1000/.; also to the same trustees-4000/., to 
the use of Martha Wood, if she should marry with their 
consent, if not, only 1000/.; and if either of these girls 
should marry into certain families named, and have a 
son, the testator gave his estate to that son for life, with 
remainder over; if they should not marry, then the 
estate to Randal for life, and her son, in fee. A bill 
was filed, and there was a decree that the mon^ should 
be invested in the funds till the event should happen. 
Jane Wood married with consent, but not into the 
favoured families; Randal filcxl a bill for the residue, as 
forfeited to him; but the Lord Chancellor said, ** till 
they marri«i nothing could vest, for marriage was a 
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condition precedent, then could any thing vest till the 
whole contingency became impossible ? That suspends 
it during their lives. You suppose if they once married, 
they had lost all chance of marrying a Bxdn^on or 
Goslings if he had said so it would have been very well. 
Suppose the girls had married against consent, one of 
the husbands had died, and she had married into one of 
the favoured families, and had a son, and that son was 
here claiming the estate, the Court would not incline to 
refuse him.” The bill was dismissed. Now that case is 
expressly in point. It is said that Dnay takes the estate 
the instant the girls marry a person not of the favoured 
class. It is clear that no estate could vest in Jh'ury 
until they both married. Did it then ever vest ? Sup¬ 
pose one of the daughters married a person of the 
favoured class, and he refused to take the name of Lowe, 
the estate would not, on the marriage, vest in liim; 
but he might take the name at any time during his life, 
and the estate would vest in him when he took the 
name. There is no reason, therefore, why the other 
part of the condition may not be performed at any. time, 
during the life of the daughters. Secondly, this gift to 
Mr. Th-ury is void, because it has a tendency to a per¬ 
petuity ; for it will not necessarily vest within 21 years 
after a life in being at the death of the testator. The 
gift is to a {terson not necessarily in esse; for the 
daughter may, 40 years after the death of the testator, 
marry a youth only 18 years of age, and who, conse¬ 
quently, was not in esse at the time of the testator’s 
death. The gift is not to the daughters but to the per¬ 
sons whom they may marry, with a limitation over to 
W. Dmry, on failure of effect of the former gift. Prots 
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tor ▼. The Bishop o/ Bath and Wells, (a) Gee v, AM~ 
ley (&), Leake v. Robitmm (r), are authorities upon this 
point. This is a gift upon a contingency^ and it might 
have been suspended beyond a life in being, or 21 years, 
and was, therefore, void. The gift to the husband was 
open to this objection. It follows, that the alternate or 
substituted gift to Mr. Druiy must be liable to the same 
objection. 

The following certificate was afterwards sent: 

This case has been argued before us; and we are of 
opinion, that the plaintiff is now seised of an indefeasible 
estate in fee simple, in the undivided moiety of the lands 
in question. 

C. Abboti’. 

J. Bavley. 

W. D. Best. 

(a) 3 H.BL 358. (6) 1 Cot Beju 324. (c) 2 MerivaU, 363. 


The King against Harris. 

An infi^stion JNFORMATION by the Attorney-General against 

stated that de- the defendant for wilful and corrupt perjury. The 

a committee of first count Stated, that heretofore, and before the (»m- 
tbe House of 

Commons, being duly sworn, deliberately and knowingly, and of bis own act and consent, 
did say, swear, and give in evidence, &c. It then set out the evidence so given. Tlie 
count then averred, that the defendant, at the bar of the House of I ords, being duly 
sworn, deliberately and knowingly, and of his own act and consent, did say, swear, and 
give in evidence, Ac. It then set out his evidence, which was directly contrary to that 
given before the House of Commons, and conclude (after averments as to the identity 
of Uie persona and places referred to in the evidence on both occtisionB); and so the juran 
aforesaid do say ^at the said E. H. did commit wilful and corrupt peijuiy: Held, on 
motion in arrest t/t jm^ment, that dus count'was bod. 

mitting 
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mitting the offence after mentioned, to wit, at a session 
of parliament holden on, &c. at Weslminster^ in the 
county of M., to wit, at the parish of SuitU Margaret, 
within the liberty of We^minsier, in the c<uinty of M,, a 
certain bill, intitleii, “ An act,” iyc. was {leiniing before 
the Lords Spiritual and Temporal, which said bill re¬ 
cited, that there was the most notorious bribery and cor¬ 
ruption at the tlicn last election for the borough of Barn¬ 
staple, in the county of D., and that sucli bribery and 
corruption was likely to continue and be practised in 
the said borough in future, unless sonic means were 
taken to prevent the some; and by which bill certain 
matters and things were proposed to be enacted, touch¬ 
ing tlic election, to be thereafter had for burgesses to 
serve in parliament for the said borough: and that such 
proceedings w’cre had upon the said bill in the said 
parliament before the said Lords Spiritual and Tem¬ 
poral, that afterwards, and during the said session of 
parliament, and before the committing, &c. to wit, on, 
&c. at, &c. It was ordered by the said Lords Spiritual 
and Temporal, amongst other things, that copnsel 
should be at liberty to examine witnesses in support of 
the said bill. The count then stated, tliat tlie defend¬ 
ant, late of, &c. afterwards, to wit, on, &c., at, &c., did 
appear before the Lords Spiritual and Temporal, that 
is to say, at the bar of the said Lords Spiritual and 
Temporal, as a witness in support of the said bill, and 
that he was then and there sworn, &c. before the said 
Lords, &c., the said Lords, &c. having sufficient and 
competent power, &c. And that upon the hearing the 
evidence before the said Lords, &c. in support of the 
said bill, certain questions then and there arose and be¬ 
came and were material, that is to say, &c. The count 
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1822. then get out the questions, and the defendant's evidence 
ThA icin n before the House of Loi^ and concluded by assigning 
the peijury ns to each particular in the usual way. 
The second and third counts were similar in form to the 
firsts differing only ip the assignments of the peijury. 
The fourth count stated, that heretofore to wit, on, &c. 
in the Lower House of parliament of the said late king, 
then held at Westminster, to wit, at the parish of, &c., 
2S. H. Esq., commonly called Lord Viscount £?/:%', 
J. M. Esq. &C., then being members of the Lower 
House of parliament, were in due manner, according to 
the form of the statutes in such case made and pro* 
vided, chosen, nominated, and sw'orn to be a select 
committee to try and determine the merits of an dec* 
tion of two burgesses to serve in the said parliament, 
&C., os burgesses for the borough of /!., in the county 
of D., as of the return of, &c. as burgesses, &c. And 
that the persons so chosen, &c., allerwai'ds, to wit, on, 
&C., at a certain place adjacent to the House of Com¬ 
mons, to wit, at, &c., did in due manner, meet to try 
and determine the merits, &c. And that the defendant 
afterwards, to wit, on, &c. at, &c. did appear as a wit¬ 
ness, touching the merits, &c. before the said persons 
so chosen, &c. The count then stated his being duly 
sworn, and that he, being so sworn, ** deliberately and 
ktumingly, and of his men act and cmisent, did say, swear 
and ^ve in evidence, &c.” It then, after setting out his 
evidence before the committee of the House of Com¬ 
mons, proceeded to state, that heretofore, and before 
the committing, &c., to wit, at a session of parliament, 
holden on, &c., a certain bill, intided, &c. was pending 
‘ before the Lords Spiritual and Temporal, &c.; and then, 
after stating, as in the first count, that the defendant 
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borough of R., and the election, and the dii&rent per> 
sons named in die defendant’s csvidcncc before the 
House of Commons, and the borough of &c. named 
in his evidence before the House of Lords, were the 
same borough of R., &c.,* and not other and dififereut. 
And then concluded: And so the said Attorney- 
General says, that the said Edward Harris, to wit, at, 
&c. in manner and form aforesaid, did commit wilful 
and corrupt perjury to the great displeasure^ &C.’* 
The fifth count varied from the fourth only in the state¬ 
ments of the evidence, which were difierent. The sixth 
and seventh counts were similar to the fourth and fifth, 
but added, that the questions in answer to which the 
respective evidence of the defendant before the Houses 
of Lords and Commons was given, were material ques¬ 
tions. Plea, not guilty. At the trial, at the Westminster 
sittings after last MicJiaclmas term, before Abbott C. J., 
the juiy acquitted the defendant upon the first thre^ 
and found him guilty upon the last four counts of the 
information. A rule nisi was obtained in last HUary 
term for arresting the judgm^it, on the ground that 
these counts were insufficient, {a) 

The 
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(n) The ciscof Sexy. Jtnill, which was pivciselysimilar to the present, 
and glowing out of tho same transaction, and in which the indictment 
was in the ««««■ form, was tried on the same day; and the jury convicted 
the defendant on those counts which charged the peijuiy specifically to 
have be en in the eaaminadon before the House of Lords. No tvidence was 
given, except simply the proof of the contradictory oaths of tiie defendant on 
the two In that cose J>. F. Jmet moved tor a rule to shew 

cause why there should not be a new trial, on the ground that in peijuiy 
law witnesMS were necessary, whereas in that case only one witness was 
aAtiinMl to prove the rarpus deUcU, namely, the witness who deposed to 
the contradictoiy evidence given by the defendant before the committee 
of the House of Commons s and he contended, that if this evidence 
srere of itself sufiicient, the danger intended to be provided against by 
the rule requiring two witnesses would be i mmed ia te ly let in, fi>r one 
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The Solicitor-General, 'Baine, Gurney, Littledale, and 
Shephard, shewed cause. These counts are good. It 
appears on the fitce of the record that the defendant 
has ddiberately and knowingly sworn, first, before the 
House of Commons, and, secondly, before the House 
oS Lords; and on these occasions has made contradictory 
statements. It is, therefore, quite certain that the de> 
fendant must have committed peijury. No other mode 
can be devised of making the charge, and if this be not 
sufficient, the defendant cannot be punished. It is said 
that the Court cannot see on which of the two occa¬ 
sions the perjury was committed. But as both the 
L.oaaal8 were competent to administer the oath, thi^ is 
not material. It is also put as a difficulty, Uiat, sup¬ 
posing the oaths were in different counties, it would be 
imposdble to say in which the party should be tried; 
but that difficulty does not exist here^ for both the oaths 
are in the same county. J. Suppose by act of 

parliament all peijuries committed before the Jst Janu¬ 
ary are pardoned, and on an indictment like this it 
appeared that of the two contradictoiy depositions one 
was before and the other after that day: would the par¬ 
don extend to such a case?3 It may be sufficient to 
say, in answer to this and the like objections, that in 
this case they do not exist; and, perhaps, in cases where 
th^ did exist, this form of indictment could not be 


IUm witiMH would mdy hove to swear to Uie fact of o oontradictoiy 
■tatement upon oath by the defendant> and that would suffice without the 
conflnnation of any siicond witnew. Secondly, he insisted that mere 
proof of a contradictory statement by the defendant on another occasioa 
was not sufficient without other circumstances, shewing a corrupt motive, 
and negativing the probabiiity of any misbde. But the Court held, 
Uiat Uie evidence was sufficient. Me con/mdi^joft being ^ the party 
Umulf, and diattlM jurymlfght info themotifu final tlie dreuautanoeas 
sad ttcjnftnsd a nils aisi finr a aew trial. 
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adopted. In tLex v. Tharogpoi (a)f it was held in the 
Common Pleas, that where a man confessed an affidavit 
made by him to be fals^ that Coart m%ht^ undw 
S Eliz. c, 9, s. 9., order him to be pilloried for peijaxjr 
committed in the fece of the Court. Yet there^ aa 
her^ it would be imposnble to say on which of the 
two occasions the perjury was committed. There ore 
precedents of indictmrats in this form, one of which 
is to be found in a note-book of Chambre 3, And 
Yates J. convicted a person at the Zsancaster assiaes, 
1764, on an indictment in this form, supported by simi¬ 
lar evidence as in this case, which conviction was after¬ 
wards approved by Lord Man^ld C. J. and Wihnot 
and Aston, Js., to whom he mentioned the case. And 
there was another cose at the York assizes, where a similar 
verdict was given, on an indictmmit containing a charge 
like the present, where the only evidence was the two 
contradictory depositions. As to the argument diat a 
defendant, if, after an acquittal on such a count as this, 
he should be subsequently indicted in the usual form fer 
peijury committed before the House of Lord% coyld 
not plead auterfoits acquit, it is perhaps sufficient to say 
that it cannot apply to this individual case; fi>r hmre he 
might so plead. But even if these counts objected to 
were the only comits in the information, the Court would 
probably consider the crown as having, in that case^ 
elected to proceed in this way, and would, ther^r^ 
prevent them from taking further proceedings in the 
same matter. As to the omission of the words ** wil¬ 
fully and corruptly,” that was necessary, because 
one of th<^ depositions being tru^ both could not be 
wilftdly and corruptly mode. It is^ however, cfaai^ged, 

(<■) 8 Mod. 179. 
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1822. that the defendant deliberately, knowingly, and of his 

_ _ own act and consent, did swear, &c. and that is sufficient. 

In the fourth and fifth counts it is not averred that the 

Hauusi 

dei^dant's evidence related to material questions. That 
averment is not necessary; for it is quite sufficient if on 
the face of the indictment the questions appear to lie 
material. And this averment is always omitted in the 
entries in Treniayne. Besides, the sixth and seventh 
counts do contain the averment; so that it is not im¬ 
portant to discuss that question. 

Addphus and D, F, Jones, contrA It may be admit¬ 
ted, that if the indictment had charged the perjury to 
have been committed before the House of Lords, the 
contradictory evidence previously given before the 
House of Commons might have been sufficient alone 
for the jury to have convicted the defendant of peijury. 
But then th^ would have found distinctly on which 
occasion the defendant bad sworn falsely. This question 
is, however, very di£^ent. This is not a question 
upon the sufficiency of evidence^ but upon the insuffi¬ 
ciency of the shape and form of the accusation. The 
cases which have been mentioned are not authorities to 
govern the present; there the indictments appear to 
have contmned counts firamed in the ordinary way, as 
wdl as a count in this form, and there was a general 
verdict; and no such objection as the present could be 
availably if there was any one sufficient count. Besides, 
none of those cases appear to have undm'gone much 
discussion at the bar, or any consideration in West¬ 
minster Hall, With respect to the present experiment^ 
it is in truth a charge, in the alternative^ impufin^ that 
either on the one occasion or the other, the defendant 

committed 



iM THE Third Year of GEORGE IV. 

committed peijury. Now, according to all the rules of 
criminal pleading, every indictment must contain a pre¬ 
cise charge of a specific &ct, alleged to be a crime 
committed on a particular day and a particular place. 
Here no particular time or place is alleged, as to the 
crime intended to be insisted upon; two oaths are stated, 
of which it is said one must be &Ise; it may be equally 
said that one must be true; but which was &lse and 
which true, the indictment does not state. Suppom 
an acquittal on such an indictmoit, and a defend¬ 
ant to be afterwards indicted in the ordinary form 
for perjury before the House of Lords, he could not 
plead auterfoits acquit, because it is not certain whether 
this indictment charges him with peijury there; he 
might then be indicted for peijury before the House of 
Commons, and he could not plead auterfoits acquit^ for 
a similar reason; and so*, for one ofience^ lie might be 
tried three times. Suppose^ again, that the two oaths 
are in different counties: in which is he to be tried? 
Suppose, also, a pardon of all offences up to a particular 
day. These are difficulties which shew, that^ as this 
count is contrary to the principles of criminal plead¬ 
ing, so is it also contrary to justice. In Conu Dig. 
Indictment, G. 2., it is laid down, that it is bad if 
the day be uncertain, as if the offence be laid in Festo 
St. Petri, and there be two feasts of St. Peter. And in 
the same book and title, G. 3., many instances are given 
of indictments for murder and felony, which were hdd 
bad for their uncertainty, and for their being laid, as 
here, in the alternative, (a) The present form is also 
contrary to all the precedents of indictments in ordinary 
use; and tlic incongruity is here manifest, for the persons 
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(a) Sae also 2 Baie't P. C. 17^ 179. 
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9§4 


OASES iH TRINITY TERM 



firaHBfaig.it are actually obliged to omit the worde wilfully 
aad conraptlyf because they cannot say which of the two 
was wilful or corrupt. And such an omission is 
fiital; Bex v. Cox. (a) This indictment is also opposed to 
the legal definition of the crime of peijury» which com¬ 
prises a wicked intent and corrupt motire. The mere 
(dreninstance of a party’s having sworn contrarily to what 
he did mi a former occasion, is not, ncce^arily, peijury. 
It mhy have arisoi from forgetfulness, inadveitency, or 
mistake; and therefore, a corrupt motive must be alleg¬ 
ed; and yet, the bare inconsistency between the two 
oaths is all that is charged in this indictment. The same 
iscmcluuon may also be dntwn from the provisions of the 
statute SS Geo, 2. c. 1 1., which, while it shortens the 
allegations in indictments for perjury, expresdy retains 
and directs ** the proper averments to Jahify the matters 
mihereiti the perjury is assigned." Besides the point has 
been distinctly and solemnly decided; for in the case of 
Bex V. Perrott (&), the Caurt, in giving judgment^ lays 
down the rule as to false pretences, that it must be 
atalted in the indictment which are true and which fids^ 
fat order to apprise the defendant of the charge; and 
tb^ appear to have founded their judgment mainly on 
the analogy to the case of peijury, in which, as they all 
say, the fidsification must not be to the whole, but to 
the particular thing relied on, as being false; and Lord 
BUenborough thme says, that the rule in cases of a 
mixed nature^ where part is true and part &ls^ fa to 
separate, specific averments, all that which fa meant 
to be rdied on as false. Hare that fa not done, and, 
therefore^ this indictment is bad. 

Cur. adv. vult. 


(0 S9£.i&879. 

And 
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And now, on this day, the judgment of the Court was 1888 * 
delivered by 

Abbott C. J. This cose came before the Court on a 
motion in arrest of judgment, the defendant having 
been convicted on some of the counts of an inform ation 
exhibited against him by the Attorney-General. One 
of these counts charges in substance, that a select com¬ 
mittee of the House of Commons met to determine die 
merits of a petition, complaining of an undue election 
and return of two members of parliament for the 
borough of Barnstaple \ that the defendant was sworn 
and examined as a witness before the committee at the 
parish of SU Margarety Westminstery on the 1st cS.Marchi 
59 G. 3., and then and there deliberately and knowingly, 
and of his own act and consent, deposed that he was a 
voter of the borough; that one WUhinwn took a part 
for Sir M. L.y one of the candidates, that the friends of 
Sir M. L. were entertained with eating and drinking at 
Wilkinsotis ; .that he, the defendant, voted for Sir M* JL ,; 
that Wilkinson asked him for his vote, and told h^ he 
should have 5/., with a proviso that he would give his 
word then to vote for Sir M, JD. ,• that he did vote 
for Sir M. Z#., and also for another of the candidate^ 

Sir Henry Thompson i that he voted for Sir M. L, on 
account of the promise of 5/., that he should not have 
voted for Sir M. L. without money, and that he should 
have given a plumper to Sir H. Thompsosiy if he had not 
had the money offered to him. The count then further 
charges, that at a session of parliament, a bill entitled 
** An act for prevmiting bribery and corruption in the 
election of members to serve in parliament,** was pending 
before the House of Lords, reciting that bribery and 

9 P 4 cormptioa 
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corraption had been practised at J5., and was likely to 
be practised in future unless prevented; that in pur¬ 
suance of an order of that house for liberty to examine 
witnesses in support of the bill; the defendant on the 
85th t^ne, 59 G. 8., at the parish of Mar^areff 
appeared bdbre the House of Lords and was sworn, 
and then and there knowingly and deliberately, and of 
his own act and consent, deposed that he was a freeman 
of Barnstaple, that he remembered the last eledion, 
that Wilkinsofi took a part in the election, and as he 
believed for Sir M, ; that W. asked him to vote for 
Sir ikf. Zr^ and he told him he would, and that was all 
that passed; that fF, did not at any time say anything to 
him as to remuneration for loss of time^ that JV, did not 
promise him any satisfaction, or any thing at all, that 
the sum of SL was not mentioned between them, that 
there was not any entmtainment going on at W.*& at 
any time before the election that he knew of; that he, 
the defendant, voted voluntarily for Sir M. JL. or any 
other gentleman that he wished for, or that his mind led 
to, that that was his only reason for voting for Sir M. JL. 
The count then avers the identity of persons and places, 
and concludes thus: ** And so the Attorney-General says, 
that the defendant at the parish of Margaret, West~ 
minster, in manner and form aforesmd, did commit 
wilful and corrupt peijury.” 

Another of these counts is to the same effect, 
but with the additional allegations, that the matters 
deposed by the defendant on each occasion were 
material. 

It is to be observed, that these counts do not charge 
that the defendant on either occasion swore wilfully, 
falsely or cx>m4>tly; the conclusion that he committed 

wilful 
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B^ful and corrupt peijury is drawn from the previous 
allegations, that he swore on each occasion knowingly 
and deliberately, and of his own act and consent^ and 
from the manifest contradiction in the matters sworn. 
The question therefore is, whether peijury can be 
Ic^Uy chained and assigned by shewing such con¬ 
tradictory depositions, with an averment that each of 
them was made knowii^ly and deliberately, but without 
averring or shewing in which of the two dqoositions the 
folsehood consbted. And we are of opinion that it 
cannoL 

The first objection that occurs on the porusal of this 
information is the novelty of its form. One or two 
instances (a) of a similar form were mentkmed at the 

bar. 


(a) Tlie fallowing precedent wu rend during the aigunMnt fiom Mr. 
Justice Charnbre'M Precedent Boot. 

Lanauhire, to wit. The jurors for our lord the king, upon their oath, 
present that heretofore, to wit, on the 17th dqr of Jimuory, 1774, at 
Mmuihetter, in the county aforeswd, one copper dish of the ealue of 2s., 
ten pewter plates of die rrilue of Cs., &c. Ac. of die goods and chattels of 
one Sobert Stevenson, in the shop of the said E. S., then and thAe beii^ 
found, were feloniously stolen, taken, and carried away; and the jurors 
•foresaid, upon their oath aforesaid, further present, that afterwords, to wit, 
on the 25di January aforesaid, in the year aforesaid, James Dane, of Jlfan- 
cAesler aforesaid, cobler,came before T. B.Baylejf, Esq., then and sdU being 
one of the justices of our said lord the king, assigned to keep die peace in 
the county aforesaid, and also to hear and determine ^vers fUmues, 
trespasses, and other misdancanors committed within the some county, 
and was then and there sworn, and took his ootposal oath upon the holy 
goopels of God before the said 2*. B. B., the justice aforesaid, he, the 
said 7. J9. B. then and there having sufficient power and authority to 
administer the said oath to the said J. D. in that bdialf, and then and 
there, upon his oath aforesaid, before the said 7. B. B^ deliberaiefy and 
knovm^tf, did say, swear, and give informarion in writing, that on Mon¬ 
day night the I7th day aJ Jamuay then instant, he, the said J. D, saw 

James Tt^/lor of-, and E. Hunt of the same place, shoemaker, go 

into the of B,S.aS M. afnesaid, brasier, in Erntgutg-dit^ of M. 

ofoicmid. 


M7 

182S. 
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1802* bary which, however, only shew that some respectable 
""" draftsmen may of late have thought the experiment 
maiw e worth tiying; no one has ever received a judicial de- 

cision, 


■ibraiaid, (oiMoing the said shop of the before-mentioned Ji.S.) and 
that he. the siud J. D. was along with them, (meaning the said J. T> and 
E. H;") and stood at the shop door, (meaning the door of the aid shop of 
the said Jt. £•») and that Taytar and Hunt (meaning tiic said J. T. and 
E. Hm') filled a large ack. or bag with pewter and other goods out of the 
aid shop, and that Taylor (meaning the said J. T.) carried tiie sack ofl*, 
and that Ifunf (meaning the said E. Jl.) filled liia pockets, and, that 
amongst other things, that Taylar (meaning the aid J. 7'.} carried 
kwwlJ were one cojiper dish, &c.; and that Hunt (meaning tlie said 
E. //.) arried away in his pockets one pewter gill, &r.; and the jurors 
olbrcaaid, upon their oath aforesaid, further present tliat at this present 
scaions of oyer and terminer and general gauUdelivery, boldun at the 
Caide of ZMiicaster, in and for the aid county, an indictment was found 
by the jurors aforesaid against the said E. II. fur privately and feloniously 
Btealin^ taking, and cariying airay the aid first-mciitioned one copper 
dish, &c. of the goods and chattels of the aid It, S., in the shop of 
1dm, the said R, ,V, there being found; and the aid E, JJ. being arraigned 
upon tiie said indictment before tiie justica aforcaid, pleaded nut guilty 
thereto; and issue being duly joined upon tiie aid plea so, pleaded, tlie 
said E. //• was thereupon put upon his trial for the said felony at the said 
sessionsMf oyer and terminer and general gaol-delivciy. And the jurors 
afonsaid, upon their oath aforesaid, further present tliat, at tlie aid trial 
■o then and tliere had as aforesaid, the aid J. li, was produced as a wit- 
nem against the s^ E. II., and w» theu and tliere sworn, and took his 
corporal oath befirre the same justices on the holy gospel of God to speak 
the truth, the whole truth, and notliing but tire truth of and upon the 
premises so put in issue as aforesaid; and the aid J. D. being so sworn, 
did then and there, ddiberatdy awt knowingly, and of his own act and 
consent, ay, depose, and give evidence before the same justices that he, 
the aid J. JJ., did not see the said E. H. on the night when the siud shop 
of the said R. S. wu broken, and so the jurors aforesaid, upon their 
oath aforesaid, do $ay that the said J, D., to wit, at lomcaster oforvaaid, 
dkl in manner and farm nforettud commit wilful and corrupt perjury, to 
the great di^deaturc tf almighty God, ^c. 

The fdlowing observations then occur: 

It has been doubted whether, if the same person swears contrary ways 
■t different times, he can legally be convicted of pequry -without some 

further 
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duon, and as instances of contradictory swearing have 
occurred at all times, and as this form of proceeding 
aiibrds the greatest facility of proof to a prosecutor, the 

want 
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fwUier proof to falnfy that tesdmony on whidi die indictment essigiu 
the perjuiy. For it is said, that on which soever of his contradictory 
oaths die peijary be assigned, that oath must be taken to be true, unless 
disproved by two odier witnesses. On the other hand, some have thou^t 
that if the indictment states the two contradictoiy oaths, and then con¬ 
cludes, diat “ so the defendant committed wilful and corrupt peijury,'* 
widiout any averment to falsify the facts sworn in dther of the oaths, it is 
Buffident to warrant a conviction: perhaps on indictment in that form 
might be sufficient; but even upon die common indictment assigning the 
peijury upon one of the oaths only, and averring the fhlslty of the facts 
dure sworn, (in the usual form,) it seems that the defendant nugr jnsdy 
be convicted without any other proof of die peijury, than prodiidng and 
proving the other deposition which the defendant had made in contra¬ 
diction to tiiat on which the peijury is assigned ; for its being the defend¬ 
ant's own deporition, he cannot be admitted to say that deposition was 
false, for nemo allegans turpitudincm suom cst audiendus, and if that be 
true, the other on which the peijury is assigned must of course be 
fidsa. The reason why in other cases, die peijury must be proved 
vritnesses that outweigh the testimony of the defendant is, because, where 
there is only oadi against oath, it stands in suspense on which side the 
truth lies. But when the same person has, by opposite oathsj asserted 
mui denied the same fact, the one seems sufficient to disprove the other, 
and with respect to the defendant (who cannot contradict what he himself 
has sworn), is a clear and dedsive proof, and will warrant die jury in 
convicting him on eidicr, for whidisocvcr of them is pven in evidence to 
disprove the other, it can hardly be in the defendant’s mouth to dray the 
truth of that evidence as it came feom himself Upon this principle 
Fines J. convicted a man at Lancaster Summer assises, 1764. He 
had drat made his informadon on oath before a justice of the peace, thtt 
three women were concerned at a riot at his mill, (which was dismanded 
by a mob, on account of the price of com;) and ailerwards at the sessions, 
when the rioters were indicted, he was examined concerning those womenr 
and (having been tampered with in their fevour,) he then swore that they 
were not in the riot. There was no evidence on the trial of the defend¬ 
ant for this peijury to prove that the women were in the riot, (which was 
die peijury assigned,) but the defendant’s own original information on 
oath beiiig produced and read, whereby he hod sworn they were in the 

riot, 
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wsnt of preoedentg of this kind cannot be accounted for 
but by supposing that an indictment in this form has 
not beoi generally considered to be good. 

The next and most material objection is, the injuiy to 
which a defendant may be exposed. For wc think it 
impossible’ to say consistently with any known rule of 
law, that a person acquitted or convicted on an indict¬ 
ment in this form, could plead such acquittal or con¬ 
viction as a bar to an indictmmit, charging peijury in 
the usual way on either of the depositions. The answer 
to such a plea would b^ **you have never been tried on 
the diarge now preferred against you,” and such an 
answer would undoubtedly be truc^ in fact, and we think 
good in law. So that a defendant might be twice put 
in peril of the punishment of peijuiy, and perhaps twice 
convicted and punished on the same subject-matter if 
an indictment like the present could be sustained. 

It is not necessary to say whether an indictment 
Ciliargin g contradictory depositions, together with other 
charges and averments not found in the present infor¬ 
mation, would be good as an indictment for a misde¬ 
meanor. The difficulty of shewing on which of two 
occasions a party swore felsely, may perhaps enable a 
person to escape punishment, whose conduct like that 
of the present ddendant may plainly appear to be in the 
hipest degree reprdiensible. But we think it better that 
such a person should escape than that an indictment 


riot, the jadge thought it sufficient to convict him. He was accoidingly 
fSnind guQtj, and transported. 


And afterwards Lmd Manf/leU C. J., and WUmat, and Aston 3a. to 
whom Yates J. stated the reasons at his Judgment, concurred in his 




should 
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shoald l}e bdd good, whidi is liable to the nwtoial ob- 18SS* 
jection of putting a person twice in peril of the pains of 
perjury on the same subject-matter, and we know of no ^ 
election to adopt this or that mode that can be binding 
on the crowhM was suggested in the argumoitat thebar 
in support of this information. The rule to arrest the 
judgment must therefore be made absolute and the like 
rule in the other case of jSSng v. Edwards. 

Rule absolute. 
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wednaday, WooDs and Another, Assignees of Alexander 

June iifitfa. ° 

Paton, a Bankrupt, against Russell. 


jt. ft ship, 
tmilder, con¬ 
tracted wiib B. 
to build ft chip 
for bim, and to 
complete her in 
jtpril, 1819. 
The latter was 
to pay for her 
by four instal¬ 
ments: the first 
udien the keel 
sras laid, the 
second when at 
the light plank, 
and the tUnl 
and fourth 
urhen the ship 
was laundicd. 
Before tlie S5th 
of June, 1819, 
the ship a-as 
measured with 
the builder’s 


^HIS case was tried before Bayl^ J., at the Summer 
assizes, 1820, and come on for argument in the 
course di £a^er term, upon a special case, which it is 
unnecessary to set out, as the facts arc fully stated in the 
judgment delivered by the Court. The case was ar¬ 
gued by 

Littledah’f for the plointills. The property in the 
ship, rudder, and cordage, continued in "Patou at the 
time when he committed the act of bankruptcy, the ship 
not being then completed. Thu case of "Muclclcfji v. 
Mangles (a) is an authority expressly in {xiint. There 
the bankrupt, a barge-builder, had undertaken to build 


pririty, to the 

intent that B. might get her registered in his name. On the 35tb of June the ship¬ 
builder signed the usual certificate of her building; and on the 3r>th the ship was register^ 
in n.’s name ; and on tile same day tlie third instalment was paid. On the 50lh of June 
A, committed an act of bankruptcy, upon which a commission afterwards issued. On tlie 
Sd of Jtdy, the ship not being then completed, or launched, the defendant, and a crew 
hired by him, took possession of her, and a rudder and cordage, tlie former of which was 
made by the diip builder, and the latter hought by him, for the express purpote of com¬ 
pleting the ship : Held, first, that die legal cflitct of the ship builder’s having signed the 
certificate to enable B. to have the sliip registered in his name, was to vest die general 
property in the ship in B. from the time the registry was cximplctcd : 

Held, secondly, that as the rudder and cordage were made and liought by die ship¬ 
builder specifically for the ship, diey were to be considered as parts of die ship, and that 
the property in them also vested in B. 

Held, thirdly, that die property wao not in the possession of the bankrupt as reputed 
owner, within 91 Jac. 1. c. 19. 

Held, fourthly, that aldiough die general property in die sliip was vested in B., yet as 
A. bad not parted with die possesdon, and, as he would have had a lien uponfthc sliip for 
the amount of the fourth instalment, if he had completed it; diat die taking iMissession of 
the sliip by B- without tendering the amount of die fourth instalment, or so much diereof 
as was due, provided any diing was due, was wrongful, and consequeiidy diat die assig¬ 
nees of A. were entitled to recover from B. die amount of the fourdi insudment, provided 
the ezpence neexssary for the completion of the ship did not amount to that sum, or so 
nuch thenef as would vemaia due aftw defraying such cxpence. 


(a) 1 Taunt, 3lfl, 


a barge 
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a barge for Pocock, and the latter had paid the whole 
value in advance^ and his name was actually painted 
on the stem of the vessel after the completion of the 
work; but bdbrc dciivezy, and before any commisaon 
of bankrupt had issued against the barge-builder, 
the barge was seized in execution for a debt of the 
bankrupt. It was held, that no property in the bar^ 
passed to Pocock until its completion and delivery, and 
consequently that the assignees were entitled to re¬ 
cover the value. Here, the bankrupt was only under 
a contract to deliver the ship, and although the 
stipulated time for building had actually elapsed, yet 
the vessel was not completed and launched until 
after the act of bankruptcy. The certificate under 
26 G. 3. c. 60. 5. 12. clearly is not to be given till the 
ship is (x>mpletcd, and until that time, therefore, no 
property passes to the vendee. Groves v. Buck (a), Tasoers 
V. Osborne, (6) But at all events, the case foils within 
the statute of James, for the ship was in the hands of 
the bankrupt as the reputed owner. Hay v. Fairbaim (r), 
Bob/tison V. M} Donnell, (d) 


949 
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Hoi/, contra. There are two questions in tliis case; 
first, whether the property in the ship, rudder, and 
cordage^ ever passed to the defendant; and, secondly, 
fliMiimin g that it did, whether it continued in the pos¬ 
session of the bankrupt at the time of the act of bank¬ 
ruptcy, as the reputed owner, with the consent of the 
true owne% within the statute of James. Here the pro¬ 
perty passed to the defendant under the contract, for 
there was a delivery to him before the 30th June, The 

(b) 3 M. 4- S. 17a. (c) 2 It. 4- 193. 

(6) lSfr.506. (rf) 134k 

vessel 
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vessel was dearly completed when she was 'capable' rf 
being surveyed and measured. The o£Scers of the cus¬ 
toms bad taken the usual bond from the master previ¬ 
ously to the bankruptcy; the builder, too^ on the 2fith 
June, had given the defendant the certificate required 
by the 26 G. 3. c. 60. s. 20., and from that time he must 
be taken to have consented that the defendant should 
have the possession. Secondly, assuming the prcqier^ 
to have passed to the defendant, it did not continue 
with his consent, in the possession of the bankrupt as 
reputed owner. Hiat is a question of fact, which ought 
to have bemi found; Muller v. Moss (a), and (Xiver v. 
Bartlett, (b) Besides, the circumstance of the vessel’s 
having been regbtered in the name of the defendmit, 
and of his having advertised her for freight, aiferd the 
strongest evidence that h^ and not the bankrupt, was 
the reputed owner of the ship. 

Cur, adv, vuU, 


Abbott C. J. now delivered the judgment of the 
Courf. 

This was an action of trover for a ship, rudder, and 
cordage, by the assignees of Alexander Paian, a bank¬ 
rupt^ and the fects were shortly as follows: Paton was 
a ship-buildm’, and in October, 1818, he entered into a 
written contract with the defendant to build and com¬ 
plete a ship for the defendant, and finish and launeh her 
in April, 1819; and the defendant was to payibr the 
ship Ijy four instalments of 7501. each; the first when 
the keel was laid, the second when they were at the 
light plank, and the third and fourth when the ship was 

{ft) 8 M* Moore, £97. 


(«) 1 M.tt S.S88, 
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launched. The payments were to be made by bilk at 
two, four, six, and eight months. The first and second 
instalments were duly paid. In Marche 1S19, the de¬ 
fendant appointed a master, who, from that time, super¬ 
intended the building. In Mat/, 1819, the defendant 
advertised the ship for charter, and on the 16th of June 
chartered her, with Paton*s privity, for a voyage from 
NeiBcastle to Newfoundland. Before the i26th of June the 
ship was measured and surveyed, with PatorC^ privity, 
to the intent that the defendant might get her r^^- 
tered in his name. On the 19th June the master entered 
into the usual bond for delivering up tlie register; on 
the 25th Palon signcxl the usual certificate of her build, 
&c., and on the 26th the - ship was registered in the 
defendant's name. On that day the defendant paid 
Paton die third instalment. PatotC^ certificate de¬ 
scribed the ship as launched, but that was not the case, 
and PaUnCe people continued working u})on - her, and 
using his timber and materials till the 3d of Jidy. One 
of the master’s apprentices was employed on board by 
his directions from the early port of June^ and on the 
3()th the master ordered him to sleep on board; but on 
that same day Paton committed an act of bankruptcy, 
upon wliidi a commission afterwards issued. On the 
2d oiJvhf the defendant and a crew he had hired took 
possession of the ship, and his servants, by his direc¬ 
tion, took from Paton*s yard and warehouse a rudder and 
cordage, which Paton had bought for the ship. On the 
4th of Jidy t]ie ship was launched. The fourth instal¬ 
ment was never paid. The sliip was incomplete when 
the act of bankruptcy was committed, and the cxpcnce 
of launching her was home by the defendant. Ujion 
these facts, the questions proposed to the consideration 
of the Court were, whether the plaintiff were entitled 
Vox» V. 3 Q to 
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to recover the value of the ship, in which case the 
value, subject to a deduction, was to be taken at 30001.; 
or, if not, whether they were entitled to recover the 
value of the rudder and cordage; and, shoultl the Court 
be of opinion that they were entitled to neither, a non¬ 
suit was to be entered; and u{>on these points alone the 
case was argued before the Court. It has occurred, how¬ 
ever, to the Court, that a third qutistion arises u|ion the 
facts, which neither party could have iiitendeii to exclude, 
which is this: w4iether, if the plaintiffs are not entitled 
to recover the whole.value of the ship, they may not be 
entitled to recover to the extent of so much of the fburtli 
instalment as, if the defendant has the ship, he ought to 
pay. And, upon the first atui second questions, our 
opinion is in favour of the defendant; upon the last, 
against him. This ship is built upon a special contract, 
and it is part of the terms of the contract, that given 
portions of the price shall be paid according to the pro¬ 
gress . of the work; part when the keel is laid, part 
when they are at the light plunk. The payment of these 
instalments appears to us to appropriate specifically to 
the defendant the very ship so in progress, and to vest 
in the defendant a property in that ship, and that, as 
between him and the builder, he is entitlcxl to insist 
upon the completion of that very ship, and that the 
builder is not entitled to require him to accept any 
other. But this case does not depend merely upon the 
paymcnit of the instalments; so that wc are not called 
upon to decide how far that payment vests the property 
in the defendant, because, here, Patou signed the cer¬ 
tificate to imablc the defendant to have the ship regis¬ 
tered in his (the defendant’s) name, and by that act 
consented, os it seems to us, that the general pixiiierty 
in the ship should, be considered from that time os being 

in 
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in the defendant. The defendant had, at that Utne, 
paid half what the shiii, when complete, would be 
worth. Paton could not be injured by having the ge¬ 
neral property in the ship considered os vested in the 
defendant, because he would still have a lien upon the pos¬ 
session for the residue of the price; and we think tlie 
legal effect of signing the certificate for the purpose of 
having the ship registered was, from the time the re¬ 
gistry was complete, to vest the general property in the 
defendant. In order to register the ship in the defend¬ 
ant’s name, an oath would be requisite that the defend¬ 
ant was the owner, and when Paton concurred in what 
he knew was to lead to that oath, must he not be taken 
to have consented that the ownership should really be 
as that oath described it to be? The case of Muck- 
Um V. Mangles^ 1 Taunt. 2\S. sterns to us to be clearly 
distinguishable from the present, because die bargain 
there for building die barge does not appear' to have 
stipulated for the advances which were made, and those 
advances do npt appear to have been regulated by the 
progress of the work. Mr. Justice Heath's opinipn 
appears to have been founded on the nodon that the 
builder was not ded down to deliver that specific barge, 
but would have been at full liberty to have substituted 
any other he was building, and the builder had done no 
act expressing an unequivocal consent that the general 
property should be considered vested in the purchaser. 
The painting of the name upon the stern, the only act 
there, pledged the builder to nothing; it expressed an 
intention that the barge should lie Pocock's, but it did 
no more. He might change that intention and obli¬ 
terate the name. But the signing of the certificate 
here, to the intent that the defendant might obtain a 
registry in his own name was a consent that what was 
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necessary to enable the defendant to obtain such iegio- 
try should, as between them, be considered as com¬ 
plete, and that, as the defendant w-onld have to swear 
that he was sole owner of the ship, the ownership should 
be considered his. We are, therefore, of opinion, that 
the assignees, who claim under Patotif are bqnnd equally 
with him; and, ns this is not a case w'ithiu the statute 
of JameSf the plnintifls arc not entitled to recover the 
general value of the ship. And as to the rudder and 
cordage, as they were bought by Paton specifically for 
this ship, though they were not actually attached to it 
at the time his act of bankruptcy was committed, they 
seem to us to stand upon the same footing w'ith the shi|)^ 
find that, if the defendant was entitled to take the ship, 
he was also entitled to take the rudder and cordage as 
parts thereof. Upon the last question, however, we are 
of opinion against die defendant. Though the general 
ownership was vested in the defendant, the possession 
remained with Paton; and as the bills for the third and 
fourth instalments were to be given at the launching of 
the ship (w'hen launched), Paton, hod he completed the 
ship, would have had a lien upon it till those bills were 
given; and as the defendant thought fit to take the ship 
before it was complete, after having given bills for the 
first three instalments only, we think he ought to have 
given a bill for so much of die fourth instalment as, ac¬ 
cording to^ the value of what remained to be done, 
Paton was entitled to receive; and that, unless what re¬ 
mained to be done would be equal to the whole of the 
fourth instalment, his taking the ship, without giving or 
tendering such a bill, was a wrongful taking. We are, 
therefore, of opinion, that, according to the provision 
mode in that respect in the cose, it ought to be referred 
to Mr. Bainbridge and Mr. Clayton, and such third per¬ 


son 
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son as th^ shall appoint, to take an account of the want 
of materials stipulated to be provided by PeUan not on 
board, and the fair expence of launching, and to enter 
the verdict accordingly. If the want of materials, and 
the expence of launching, shall amount to 750/., the 
verdict to be entered for the defendant; if it shall 
amount to less than 750/., a verdict for the difiercnce to 
be entered for the plaintiff^ 

Judgment accordingly. 
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Apothecaries* Company against IIoby. 


JPftinestfajf, 
June 26'di. 


ease wtui argued in the course of this terra by* By the SoC.s. 
Scarlett, Gwtiei/, and Campbell for the plaintiff, and it is enacted, 
by Dettman and Chitty for the defendant. The facts of afier the ist day 
the ease and the arguments addressed to the courts, shall 

are fully stated and observed upon by the Lord Chief 
Justice in delivering the judgment of the Court, and 
it is therefore unnecessary to state them here. t'cc as such) 

. to practise as 

Cur. adv. vult. an apothecary, . 

• unless he fake 
out a. certifi- 

Abbott C. J. now delivered the judgment of the Son so) •Mf 

Court. This was an action for a penalty on the statute n, 

55 G. 3. c. 194., for practising as an apothecary without 

having obtained the certificate required bj^ that ac4 

which received the royal assent on the 12th July, 1815. 1 st day of 

August, ISIS, 

At the trial before me, some evidence was offered on act or practise 
the part of the defendant, to shew that he bad been c«iy without 
practising as an apothecary in town, in Jie/ir, and some 
part oiJtdy, 1815, including the I2th of Jidy in that ^^dC^hall* 

forfeit SOi.:'* 
Held, in an 

action for the penalty, that it was not sufficient for tlie defendant, in order to^bring liimaeir 
within the exception, to shew tliat previously to and on tlie 12th of Jii/y, 1815, (when tlic 
act received the royal assent,) he was pfactisinc us an apothecary, but that it was necessary 
to shew that be was so pnictising.ou tiic 1st (Jjtugua, 1815. 

3 Q 3 year; 
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year; but as the evidence, such as it was, did not extend 
to the first day of Augu^, the defendant having before 
that day left town, and bcxxinic an assistant to an 
apothecary at Chatham / and, as 1 was of opinion, that 
no person was exempt from this penalty, who was not 
in practice as an apothecary, on the Ist of August i the 
juiy under my direction in that respect, found their 
verdict for the plaintifls. A rule to shew cause why 
there should not be a new trial was obtained, and upon 
shewing cause It was contended by the plaintiffs, first, 
that the direction w'as right in point of law ; and if not 
so, then secondly, that there was no evidence that the 
dcicndnnt had at any time practised as an a)K>thecary 
within the meaning of this statute. It is nut necessary 
to give any o]>inion upon the latter point, because we 
are all of opinion tliat the dirfiction w'as right in point 
of law. The statute was passed as 1 have before ob¬ 
served, on the 12th of Juiy, 1815, but it may be said 
generally to take its effect from the first of August 
following. 

.llie great object of the statute, as appears by the 
preamble to the 7th section, was to prevent danger to 
the health and lives of the king’s subjects by ignorant 
and incompetent practitioners. For this purjiosc pni- 
visions were made regarding two classes of persons, viz. 
persons practising as aputhecuu'ies, and persons acting 
as assistants to a{K>tbccaries. It would be known to 
the legislature, that some persons would be found en¬ 
gaged in each of those branches at the time (whatever 
that should be) at which the penalties imposed by the 
act might be made to take cfiect, and it was reasonable 
that some at least of such persons should be exempted 
from its enactment; and we are to ieam from the lan¬ 
guage of the statute, what is die precise, time at which a 

17 person 
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person must have been so engaged in order to be thus 
exempted. 

There are five sections in which the time is mentioned, 
viz. the 14th, 17th, 20th, 21st, and 29Ui. The 14th 
regards apothecaries, and is a prohibitory clause^ and 
it rung thus, ** from and after the first of August, it 
shall not be lawful tor any person or persons (except 
jiersons already in practice as such,) to practice as an 
apothecary, unless,” See. Now the word “ already'* as 
here used is of doubtful import, it may either relate to 
the first of Atigusi or to the passing of the act. The 
17th section relates to assistants, and is the prohibitory 
clause as to them: and it is thus, **fi:om and after 
the first of August, it shall not be lawful for any person 
or persons, (except the persons then acting as as> 
sistants,) and except those who have served an ap¬ 
prenticeship, to act as an assistant.” In this clause 
there is no ambiguity, the word “ then,** plainly and 
obviously refers to the first of August. 

The 20th_ section is the penal clause; it embraces 
both the classes, viz. apothecaries and assistants, with a 
difference however as to the amount of the penalty; and 
it is thus, ** if any person (except such as are then 
actually practising as such,) shall after die first of 
August, act or practise os an apothecary without, &c. 
he shall forfeit 20/. And if any person, exc^t such as 
are then acting ns such, and except those who have 
served an apprenticeship, shall after the first day of 
August act as an assistant, he shall forfeit SL” 

In this clause also taken by itself, there is no am¬ 
biguity, the word then plainly refers to the first of 
August. And this seems to indicate, that the word 
already, as used in the 14tli section, is there used to 

3 Q 4 denote 
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denote the -same day, unless it was intended that no 
apothecary should be exempt from the penalty, who 
^8 not actually in practice both on the 12th of Jid^ 
and the first of Ai^ust. 

The 21st and 29th sections speak of apothecaries 
only, and do not mention assistants to apotlieearies. 

The 21 St section rdates to the recovery of charges, 
and it is thus: ** no apothecary shall be allowed to 
recover any charges claimed by him in a court of law, 
unless he shall prove at the trial that he was in practice 
prior to or on the first of Atigust, or that he has ob> 
tabled a certificate,** &c. Now, it was well observed by 
Mr. Cmr^jbell, that this clause relates only to the proof 
to be given at the trial, and the legislature might not 
think it expetUent to require proof of the precise day, 
which might lead to questions as to actual employment 
and practice on that day, but might reasonably con¬ 
clude, that he who could prove himself to be in practice 
before the first of August, and w'as in practice, and 
claimed charges fibr practice after that day, was really 
in practice on that day. W(^ therefore, do not see 
any thing in this section that may reasonably con¬ 
trol the plmn language of the 20th section, and it is not 
necessary to say, whether the word or, ought in this 
21st section to be read as and, which has been the con¬ 
struction put on that word- in some other statutes, and 
which may perhaps be its proper constmetion in this 
place. Hie only remaining section to be noticed is 
the .29th, the general saving clause. It enacts, thgt. 
the act shall not lessen, pr^udice, or defeat the rights, 
authorities, privileges and immunities, vested in and 
exercised, and enjoyed by either of the two Universities 
of Oxfin'd and Cambridge, the royal college of physicians, 

the 
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the royal .coll^ of surgeons, or the sud society of 1822. 
apothecaries, except such as have been altered, varied - 

AwmaeABiB* 

or amended by the act, or of any person or persdns Coavuy 
practising as an apothecary previously to the first of Bon. 

but the said universities, colleges, and per¬ 
sons, shall have^ &c. all such rights, &c. save and 
except as aforesaid, in as ben^cial a manner as they 
might have done if the act had not been passed. 

Now, if the words previously to the first of August 
arc to be taken in their large and unqualified seiK*, 
this saving clause will be quite irreconcileable with the 
14th section, whether the word ** already there used be 
referred to the day of the passing of the act, or to the 
first of August, and also with the 20th section, which 
pliunly mentions the first of August s and the inquiry in 
any proceeding on the statute may always b^ not 
whether the party was in practice on the 12th Julj/ or 
on the first of August, but whether he hod been in prac¬ 
tice at any remote period of his life. It is impossible to 
suppose that diis was intended, and it seems to us, that 
the only mode of reconcUing all the clauses and cariying 
the plain object of tlic law into effect, is to consider 
those apothecaries only to be exempt from its provisions 
who were in practice on the day on which the act took 
effect, that is, the first of AugttU. Thb construction is 
not inconsistent wiUi the words of this clause for the 
ffintaios only a saving of the rights of those 
persons who were in practice before the first of Auffist, 
except as diteied or varied by the act, and that alter¬ 
ation is to be found in the 20th secUon, which imposes 
the penalties on persons not in practice on the fimt of 
August. It is not necessary, as I have before observed, 
to say in this case, whether a person daiining tiie ex¬ 
emption 
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■ 182S. emption must have been in practice both before and on 
—— ^ the first of Aujust. If the meaning of this savii^ 
CaDpany clause be<doubtfuly then, according to all sound rules of 
construction, the plain sense of the penal clause must 
prevaiL Attending to all the parts of this saving clause, 
it appeal^ to have been introduced ex majori cautela, 
and not intended to controul any previous enactment; 
we think the language of it too doubtful to have the efiect 
of cmitrouling the plain words of the penal clause, and 
we are consequendy of opinion, tliat the direction at 
the trial was right, and that tlie rule for a new trial must 
be discliarged. 

Rule discharged. 


Wednesday, Gilpin against Endebbey, (in Error.) 

June 26th. 


By deed A. and 
B. covenanted 
to become 
partners in the 
business of 
anny clothiers 
for ten years; 
and that A. 
should advance 


J^ECLARATION in covenant stated an indenture 
of 24th September^ 18C7, between the plaintiff in 
error, fE Gilpin of the one pait, and the defendant En^ 
derhey of the other part, whereby, after reciting that the 
plaintiff and defendant had agreed to become partners in 


trade or business of an army clothier, army agent and 
for canying on woollen draper, then carried on by the plaintiff Gilpin g 

die budnesSi 

and that B. it was witnessed, that in consideration of the mutual 

should findsi 
like sum; that 

A^ linwng the continuance of the psitnership, should have out of the profits, if sufficient, 
or if not, out of the capital, 20001. yearly for his share of the profits B. then covenanted, 
that on the determination of the partniuehip by effluxion of tim^ the sum of 20,0001. 
diould be repaid to .if.; that B. should guarantee ail debu and pay all losses. In an 
action brought upon diia deed to recover the S0,0a0l. at the expintion of the ten year^ 
the defendant pleaded that die deed vras execut^, by way of diift, in pursuance of lui 
usurious agreement. That plea, upon issues join^ was negatived by die verdiUn of the 
jury, and judjpnent was given by the Court of C. B. for die pliuntiff: Held, upon error 
in K. B., that aOur that finding, the deed must be taken to disclose the real intention tX 
the parties, anil that It was not in that case vwd upon the ground of ualiy. 


trust 
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trust and confidence which the said plaintiff and de¬ 
fendant reposed in each other; and in consideration of 
the covenants and agreements in the said indenture after 
contained to be entered into by them mutually and 
reciprocally with each other, each of them, the plaintiff 
and the defendant, did by that indenture covenant with 
the other of them in manner following: viz. that th<^, 
the plaintiff and defendant, should become partners in 
the business of an army clothier fer the term of ten 
years; and that d^endant dhouid advance 20,000/. as 
part of the capital for carryiAg on the business; and 
that defendant having accordingly advanced the sum of 
20,000/. immediately before the execution of the inden¬ 
ture the residue of the capital should be provided 
by plaintiff, Gilptn, or by him and such additional part¬ 
ner as in the smd indenture mentioned, and should be 
equal to at least 20,000/.; and further, that during the 
continuance of the partnership, Etiderbey should be en¬ 
titled to have out of the profits of the said trade, (and in 
case of aqy deficiency therdn, then out of the capital 
thereof) by half yearly portions a certain sum of money 
therein mentioned, viz. 2000/. per annum, as for his full 
dividend or share of the profits or produce of said 
trade; and that all the residue of the profits of the trade 
in each half year during the partnership, should, on the 
days in that behalf mentioned, and also on the deter¬ 
mination of the partnership, belong to, and be the sole 
property of, and be had, received, and taken by Gilpin, 
as and for his share of the profits of the said partnersliip. 
And the said plaintiff, Gilpin, by the indenture further 
covenanted with the defendant, that on the determin¬ 
ation of the partnership by effluxion of time^ the said sum 
of 20,000/, should be repaid to the dcfaidant, JS»- 

deihep. 
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ierb^i big executors, &c. by six equal instalments, to lie 
computed from the dctermination.of die partncrsliip, and 
eacli instalment to be paid at the end of each three 
calendar months, and interest at die rate of 5/. per 
annum for 100/., to be computed from the determination 
of the said partnership. Breach, non-|Hiyment of the 
2(^000/., together with 3000/. for interest on the ex> 
piradon of die partnership. 

Hie defendant craved oyer of the deed which was set 
CMit, and which contained the following covenants besides 
those set out in the declaration: viz. that the business 
should be carried on in the name of Gilpin only, or in 
the names of him and another person who should, be 
admitted into the partnership pursuant to the provisions 
for that purpose in the dcaxl; and that it should-be 
under the sole direction and controul of Gilpin or 
such other partner; and that Gilpin and such partner 
should undertake the management of the business with¬ 
out any compensadon to be made to them on that 
account; that Gilpin should hire servants and pay their 

wages out of the profits of die business; that he should 
« 

keep die books of accounts, which should be open to. 
the inspecdon of Enderhey, and diat he should once every 
year deliver a balance sheet to him; that all debts and 
expenccs contracted in the ti'ade, and that all losses 
dther by bad debts, decay of goods, suits, or other 
casualdes, and all servants* wages and other necessary 
expences, and the property tax payable in respect of 
the profits, should be |Mud out of the partnership stock 
and effisets, including the sum of 20,000/.; that Gilpin 
should pay out of the stock or capital of the partnership^ 
all such losses as should irom dmc to time arise in 
carrying on dm business, and guarmitce the payment o£ 

18 all 
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Sill debts which should be due to the partnership; that 
neither of the parties should become surety during the 
continuance of the partnership, or compound or release 
debts, &C. &c.; that in case Gilpin should depart this 
life at any time before the expiration of ten years, and 
his executors should refuse to carry on the partnership, 
they should have power to determine it cm giving three 
months* notice to Enderb^, and on paying out of the 
partnership money and effects, the sum of 20,000f. 
advanced to the capital of the partnership; and such 
further sum as should be a proportiohal part of the sum 
of 2000/. for Enderbe^% share of the profits; that on the 
determination of the partnership by cfSuxion of time, 
in case it should so determine, a sufficient part of all the 
debts due or owing to the partnership, should be fully 
repaid to Enderbetj by six equal instalments, to be com¬ 
puted from the determination of the partnership ; that 
in case at any time during the partnership, the value 
of the partnership effects should be reduced to the sum 
of 20,000/., or in case either of the parties should be¬ 
come bankrupt, or depart the realm, or do Mveral 
other acts therein named, it should be lawful to de¬ 
termine the partnership by notice; and that in case 
Gilpin should refuse to keep the acMmunts, or to render 
a statement, or deny the perusal of the bcx)ks to Enderbe^, 
that E. might upon one month*s notice dissolve and de¬ 
termine the partnership, and that the sum of 20,(K)0?. 
should be payable forthr^th from the expiration of the 
notice. Covenant to refer differences to arbitratioR 
and other usual covenants. The defendant then pleaded, 
that before the making of the indenture, to wit, on, &c. 
at. See, it was corruptly and against the form of the 
statute agreed bcitwcen the plaintiff and defendant, that 

the 
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1822. the plaintiff should lend and advance to the defendant 

... the sum of 20,000A, and that the plaintiff should for- 

OttrtM ^ * 

bear and give day of payment thereof to the said de- 
fendant for the space of ten years thence next ensuing; 
and that the defendant, ff>r ffie loan of the «ud sum of 
20,000/., and for the forbearing and giving day of pay- 
m^t thereof, should yearly, during the said term of ten 
years, pay to the plaintiff the sum of 2000/., by equal 
half yearly portions, on the 24th March and 24 th Sep¬ 
tember in each year; and that, for securing the repay¬ 
ment of the sum of 20,000/. with such payments half 
yearly to the pluntiff; the plaintiff and defendant, by 
way of shift, should execute a certain instrument in the 
form of a deed of partnership, according to the form 
and effect of the indenture in the declaration mentioned. 
And that, in pursuance of said corrupt and unlawful 
agreement so mode, the plaintiff afterwards, to wit, on. 
See. at, &c. aforesaid, lent and advanced to the defend¬ 
ant the said sum of 20,000/. on the terms aforesaid; and 
that for securing the payment thereof with sudi 
payments half yearly as aforesaid; the plaintiff and the 
defendant by way of shift afterwards, to wit, on, &c. at, 
&C. executed the indenture in the declaration mentioned, 
and the plaintiff then and there accepted of and from 
the defendant, the siud part of the supposed indenture 
so by him produced in Court as aforesaid, in pursuance 
eff said corrupt and unlawful agreement, and for the 
purposes aforesaid. And the defendant avers, that the 
sum of 2000/. so to be paid yearly for the loan of 
said 20,000/. exceeds the rate of 51. per cent, contraiy 
to the form of statute. Whereby the sud indenture 
• was and is wholly void in law; and this, &c. Repli¬ 
cation, that the plaintiff and the defendant, executed 

the 
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the indenture in the declaration mentioned for good 1829. 

and lawful considerations, and not by way of shift or in 

^ Gamx 

pursuance of, or upon the said corrupt and unlawful ogabut 

Ehdbuei 

agreement, or for the purpose in the said plea of defend¬ 
ant mentioned, in manner imd form as defondant hath 
in his plea alleged. And this the plaintiff prays may be 
enquired of by the country, &c. And the defendant 
doth die like. The jury found a verdict upon the issues 
join^ on the plea in favour of the plaintiff below, 
thereby negativing die corrupt agreemrait. And the 
Court of Common Pleas gave judgment for the plmntiff 
below. The record having been removed into diis 
Court upon a writ of error. The case was argued on 
a former day in this term, by 

• 

Camj^U, for the plaintiff in error. This deed is 
usurious on the face of it^ and, although the issues on 
the pleas were found in fovour of the plaintiff below, 
yet the case is now to be considered as if the deed had 
been merely set out upon oyer, and the defendant below 
demurred. This case is distinguishable from Hande 
V. Curra' (a), for there the usury did not appear on the 
face of the declaration. Here, the principal was never 
in hazard; for if the entire capital had been lost in the 
course of cariying on the trade, Enderbe^ might still 
have maintained an action to recover his principal at the 
end of ten years. 1^ therefore, at the commencement 
of tlie partnership, Gilpiu was possessed of property to 
the amount of 100,0002., and the losses of the trade 
exceeded tlie 40^000/., which was the entire capital em¬ 
barked in it, stiU Gilpin would be liable to make good. 


(a) Siderfin, 285. 


out 



960 

1S92. 

Gturat 

Qgobut 

Endicuet. 


CASES IN TRINITY TERM 

oat of his entire fortune, the 20,0002. at the aid of the 
ten years; for there is an express stipulation that all 
losses shall be borne by Gilpin. This, Uierefore, was a 
mere loan to Gilpin of 20,0002., for which the lender 
was to receive more than 52. per cent, interest. If diis 
be an absolute covoiant to i^ay the 20,0002., with 
the stipulated interest, the deed is usurious. I^ on 
the other hand, the covenant be conditional, -to ro* 
pay the 20,0002. if the profits and cajntal remuning 
at the end of ten yean are suflicient for that pur¬ 
pose/ tlien the declaration is defective because it 
does not contain any averment that the profits and 
capital were sufficient. In Morse v. Wilan{b) it was 
expressly decided, that if the borrower of mon^ give 
a bond for the principal and interest at 52. per cent., 
and covenant at the same time also to pay to the 
lender a certain portion of the profits of a trade car¬ 
ried on by him in partnership with another person, 
that is an usurious contract, and the obligee cannot 
recover On the bond. 


s 

Parke, contra. In order to constitute usury, there 
must be a loan of money. Here there was no loan of 
money to Gilpin. The deed does not even state tliat 
• the money was advanced to him, but merely that the 
parties had agreed to become partners for ten years, 
and that Endarb^ should advance 20,0062. as part of the- 
capital for carrying on the business. Gilpin did not 
acquire the whole interest in the sum so advanced, but 
EndeHiey had a joint interest in it with Gilpin. Besides, 


(a) A T.R. SS3. 


the 
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the jniy have found aa a fact that tJiis was a boni fide 
partnership. Hammett v. 17;a(a), MaSterman v. Cbtn* 
rie (b)f Bardey v, Walmedey (c). Doe d. Metca^ v. 
Braaon (d). Yeoman v. Bantam (e), are authorities to 
shew that there must be an actual loan of mon^ to 
constitute usury, and that there may be cases where 
more Uian 51. per cent, is taken for the use of money, 
and where tlie principal is not even put in hazard^ 
where the offonce of usury is not committed. The case 
of Morse V. Wilson is distinguishable because thmre 
there was an actual loan of money. Here there wRs no 
loan, but an advance of mon^ for the purpose of carry¬ 
ing on the trade. 

CampheU in replyw In tlie cases cited, no money 
passed from one party to the other. In Yeoman ▼. 
Barstam the contract did not appear upon the face 
the declaration to be usurious; for it was a contract 
for old hammered silver, which cannot be ccmsidered 
money. Bpsides, the authority of that case is much 
shaken by what fell from Lord Aboardey in Marsh v. 
MartindaU and Mr.-Coni^ in his Treatise on ITsurtf^ 
p. 101., states that case to be at variance with all the 
other decisions. 

Ctar, ado. mdtl 


Abbott C. J. now delivered the judgment of the 
Court. Thb case was argued before us a few days a^. 
It is a writ of error, brought on a judgment of the 

tpi) 1 JSo$m Put. ISS. a 48^ 

(e) 4 Pan, 55. (d) Holt’t N. P. Rrp. 295. 

(e) IaUvi. 273. (/) 3 A». ^ Pul. X54. 

Voi»V. 3 R Court 
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Court of Common I’icns, in an action of covenant on 
an indenture, bearin/; date tlie 2-1 th of September, 1807. 
To this action Gilpin, the defendiuit below, pleaded 
several pleas of the statute of usury, upon which issues 
were joined, and found against him, and judgment given 
for Enderbep, the plaintiff below. The indenture is set 
forth at large upon the record, and the ground of the 
writ of error was, that this indenture manifestly ex¬ 
hibits u case of usury within the statute, and ought, 
consequently, to be pronounced void in law. The par¬ 
ticulars of the deed were so recently adverted to in the 
argument that a very concise notice of them will be 
sulHcient. The indenture professes to bo a deed of 
partnership between these parties for ten years. The 
counsel on both sides agreed that^ by the effect of this 
deed, Gilpin covenants absolutely that Enderbep shall, 
at the expiration of the ten years, receive the 20,0001. 
therein said to have been advanced by Enderbrp for car¬ 
rying on the trade, whether the stock and capital of Uie 
partnership may at that time be suiiicient or insufficient 
for that purpose. 7'hc €!!ouri adopts this construction 
thus agreed upon for the purpose of its present judg¬ 
ment. Indeed the plaintiff below cannot maintain this 
action upon any other supposition, because he has not 
averred a sufficiency of stock or capital to answer the 
whole or any part of the 20,000/. claimed, and the de¬ 
fendant below builds his argument of usury mainly on 
this foundation. According to the contents of this 
deed, GfT/nn was carrying on the business of an army- 
clothier, &c. The parlies agree to become partners in 
that business for ten years. Enda-bcp advances 20,000/., 
as part of the capital for carrying on the business, and 
Gilpin covenants that the residue of the capital shall be 

provided 
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provided by him to the amount of at least 20,0002. 
Gilpin is to conduct the trade in his own name^ and 
Enderbejf is not to be required to interfere. Emkrb^, 
during the cmitinuance of the partnership, is to take 
out of the profits, or, if they be insufficimit, then out 
of the capital 20002. per annum, as and for his share of 
the profits. Gilpin is to pay into the partnership stoc^ 
all such losses as may arise in cariy'ing on the trade, 
and to guarantee the payment of all debts that may be 
owing to the partnership; and at the end of the ten 
years, if he be then living, Enderhty is to have back his 
20,0002. as before mentioned. If the partnership effects, 
stock, debts, and credits, be at any time reduced to 
20,0002., the partnership may be dissolved. 

There are clauses *for keeping and exhibiting r^ular 
accounts, for referring disputes to arbitration, and sis 
veral others usual in partnership deeds. 

By the execution of this deed, Enderb^ undoubtedly 
made himself answerable as a partner to all strangers, 
though he might not be answerable as between himself 
and Gilpin. And if the deed disclose the real ,fact^ 
and the intention of the parties to it, this is not the case 
of a loan of money by Enderhep to Gilpin, but a con> 
tract of partnership between them of a peculiar kind. 
If the deed does not disclose the real facts and the in¬ 
tention of the parties, but was executed only as a con¬ 
trivance to cover a loan of 20,0002. for ten years, at 102L 
per cent., the deed was nndoubtedly void; but this is 
a fiict that ought to have been found affirmatively by a 
jnr}% to enable the Court thereupon to declare the deed 
void. No such fact has been found, and, in the absence 
of such a finding, we must consider the deed as speak¬ 
ing the language of truth. And, so considering it^ we 

3 B 2 cannot 
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cannot pronouhce it to be void. The paruienhip, as 
constitated by this deed, may b^ and probably is, of an 
unusual kind: but that circumstance will not authorise 
us to say that there was in truth no partnership ; and if 
there was a partnership^ there is no loan of money by 
JEndetitej/ to Gilpifif and no usury. Unusual as such a 
partnership may b^ it is by no means impossible. A man 
man canying on trade with a capital of 2(^000/. might 
have made a pre^t of SOOOf. a-ycar, and might really 
think and expect, (though 1 cannot say that, in my opi¬ 
nion, such an mtpectation was likely to be realized,) that 
if the capital W'erc doubled, the clear profits would be 
doubled also, and might, on such an expectation, en¬ 
gage that any person who would bring 20,000/. should 
receive 2000/. per annum, wdiich Would leave 4000/. for 
himself; and so be, in his estimation, a very good bargain. 
Some such opinion may have produced the contract be¬ 
tween these parties. We must take their contract from 
the deed, and so taking it, we cannot pronounce it to be 
usurious. The judgment, therefore, must be affirmed. 

Jud^ent affirmed. 


Philips against Shaw. 

jj^N this case^ Vol. IV. p. 435., it ought to have been 
stated that there were two counts in tlie declaration; 
in the latter of which the pro ut patet per recordum 
was omitted; and that the verdict was taken upon the 
latter cemnt only. 
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PRINCIPAL MATTERS. 


ACTION ON THE CASE. 

1. An action at commqn law will not 

lie for disturbing another in the 
possession of a pew, unless the 
pew be annexed to a house in the 
parish. Mainwaring v. Gile$t H. 
2 and 3 G. 4. 3^ 

2. An action lies for the msdicious 
prosecution of a bad indictment 
for peijuiy* Pippeti v. Hearut 

3G.4. 634 

ACCEPTANCE. 

See Frauds, Statute of, 2.5. 

ADMINISTRATOR. 

In an action by an administrator upon 
a bill of exchange, payable to the 
intestate, but accepted after his 
death, it was held, that the statute 
of limitations begins to run from 
the time of granting the letters of 
administration, and not from the 
time the bills become due, there 
being no cause of action until there 
is a party capable of suing. 

An agent, having money in his 
hands belonging to his pnncipiU, 
purcdiases wiui it abill of exchange, 


which he indorses spedally to his 
principal; the latter, at the time 
of the indorsement, was dead, but 
that fact was not known to the 
agent: Held, tibat the prope^ in 
the bill passed to the administra¬ 
tor of the principal, and that he 
might, thermore,sue upon the bill in 
that character: Held, also, that the 
administrator was o^y entitled to 
recover inter«it imon bills accepted 
after the death of the testator from 
the time of demand of payment 
made by the administrator, Ac. not 
from the time the bills became 
due. 

Where the declaration stated the 
drawing of certain bills of ex- 
chan^, and their acceptance after 
the death of the intestate, the 
granting of the letters of adminis¬ 
tration to the plaintiff, the defend¬ 
ants’ liability, Ac.; and the de¬ 
fendants pleaded that the cause of 
action did not accrue within six 
years, to which the plaintiff replied 
generally, that it did accrue vnthin 
six years: It was held that the re¬ 
plication was good. Murrayf Ad^ 
miuistratort v. The Eaet India 
Companyt M, 2 G. 4* Page 204 

S K 3 ADVO W- 
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ADVOWSON. 

A bond tras conditioned for the re¬ 
signation of a living, which the 
defendant, when requested, had 
refused to resign : Held, that he 
being a wrong doer, the jury were 
not bound, in assessing the da¬ 
mages, to confine themselves to 
the diminution of the value of the 
advowson to the plaintiff by the 
defendant’s life-interest; nor in 
estimating the annual proceeds, to 
deduct the curate’s stipend. Lord 
Sondes v. Fletcher^ T. 3 G. 4. 

Page 835 

AMENDMENT. 

Sec Practice, 41. 

ANNUITY. 

1, By a public act the Waterloo 
Bndgc Company were authorised 
to raise money for the pur[)o$e 
of completing their undertaking, 
cither amonu themselves or by the 
admission oF new members, or by 
granting annuities for a term of 
years or for life. 'Phe act did not 
contain any provision that the an¬ 
nuities should or, should not be 
redeemable. The Company, how¬ 
ever, in the original grant, re¬ 
served to themsmves a power of 
redemption: Held, under these 
circumstances, that an auctioneer, 
putting up to sale one of these an¬ 
nuities, was bound in his particu¬ 
lars of sale to describe it as a re¬ 
deemable annuity. Cmerley v. 

Burrell, M, 2 G. 4. 257 

9. By the 53 G. 3. c. 141. the memo¬ 
rial of an annuity must contain the 
description and place of residence 
of the witnesses to the annuity 
deed. 

A mene surety who charges with 
the payment of an annuity his es¬ 
tate in fee simple, of which he was 
smsed in possession at the time^ of 
gMntiuB the ana^ty, and wlucb 


was of greater annual value than 
the annuity, is a grantor within 
the meaning of the IS G. 3. c. 26. 
s. 8., and therefore in such a case 
no memorial is required. Darwin 
V. Uncoln and Another, H. 2 and 
3 G. 4. Page 444 

3. Under the 53 G. 3. r. 141. j;. 2. it 

is requisite that the memorial of 
an annuity should contain tlie 
names and places of abode of tlie 
w’itncsses to a warrant of attorney, 
given as a collateral security; and, 
therefore, where it was thus stated, 
A. B., clerk to S. of D. Street, 
in the county of A/., gent.: Held, 
that this was not sufficient, it ap¬ 
pearing that A. B. did not reside, 
but only attended at the office 
there at the time. Smith v. Prit¬ 
chard, ii. 3 G. 4. 717 

But see .statute 3 Geo. 4. c. 92. 

4. The condition of a bond recited 

that the obligor had cohabited 
with a woman for several years, 
and had by her two children therein 
named, and that she being desir¬ 
ous to put an end to the connex¬ 
ion, had ai>plied to the obligor to 
make a provision for herself and 
children, which he had agreed to 
do; and for that purpose the 
obligor entered into the bond in 
question, which was conditioned to 
pay to the mother yearly, during 
the joint natural lives of herself 
and two children, a certain sum 
therein mentioned; the annuity to 
be applied to the maintenance and 
education of the children as well 
as of herself; or in case of the 
death of the two children therein 
specidcally named, then the same 
annuity was to be payable te her 
during her life. One of the cdiil- 
dren died during the lifetime of 
the mother: Held, that tlie an¬ 
nuity was payable to her during 
her life, at all events. James and 
Wife V. Tallent, T, S G. 4. 889 

AFOTHE- 
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APOTHECARIES. 

By the 55 G. 3. c. 19i-. s. 14-. it is 
enacted, “ that from and after the 
1st day of August, 1815, it siia]] 
not be lawful for any person (ex¬ 
cept persons already in practice as 
such) to practise as an apothecary, 
unless he take out a certificate, 
&c. By sect. 20. “ if any person 
(except such as are then actually 
practising os such) shall, after the 
said 1st day of August, 1815, act 
or practise as an apothecary with¬ 
out having obtained such certifi¬ 
cate, every person so offending 
shall forfeit ^1 .: Held, in an ac¬ 
tion for the penalty, that it w’as 
not sufficient for the defendant, in 
order to bring himself within the 
exception, to shew that previously 
to and on the 12th of Juli/, 1R15, 
(w^hen the act received the royal 
assent, he was practising as an 
apothecary.) but that it was ne¬ 
cessary to shew that he was so 
practising on the 1st of August, 
ISIS. Tfie Apothecaries' Compaiu/ 
V. Robif, 2\ S G. 4*. Page D W) 

APPEAL. 

1. An order of removal was dated 
the 1st of August, 1814, and an 
order of suspension indorsed there¬ 
on, in consequence of the sickness 
of the pauper; and a copy of such 
order and indorsement was, in 
1814, served upon the appellants, 
but the original order not pro¬ 
duced at ^e time of serving such 
copy; and subsequently, in 1815, 
another part of the order and in¬ 
dorsement, executed by the same 
justices, but bearing date in August, 
1814, was served upon the appel¬ 
lants. The pauper was not re¬ 
moved till 1819, when an appeal 
was duly entered: Held, that the 
services of the original order of 
removal in 1814 and 1815 were 
tfoth defectivci and that the ap- 


peal was made in dmc, notwith¬ 
standing 49 G. 3. c. 124. s. 2. 
Rex V. Inhabitants of Alnwick, M. 
2G.4. Page 184 

I. By a clause in an inclosure act, a 
commissioner was authorised to 
stop up any way, provided it be 
done by the order, and with the 
concurrence of two justices, and 
that order was to be subject to an 
appeal in like manner, and under 
such form and restrictions as if the 
same had been originally made by 
such justices. By a subsequent 
clause, any party aggrieved was to 
be at liberty to appeal at any time 
within six months after the cause 
of complaint. Under this act the 
commissioners, with the concur¬ 
rence and order of two justices, 
stopped up a road, without giving 
the public notices required by the 
55 G. 3. c. 68.: Held, that a party 
aggrieved might, under these cir¬ 
cumstances, appeal at any time 
within six months. Quere, whe¬ 
ther it be necessary to give such 
notices where roads are stopped 
up under the provisions of an in- 
closurc act. Rex v. Townsend, H. 
2 and 3 G. 4. 420 

3. Where an order of removal has 
been executed, and by consent of 
the removing parish and the ma¬ 
gistrates miming it, it is super¬ 
seded, and the paupers taken back, 
it is in the discretion of the ses¬ 
sions to enter an appeal against it 
or not, according as they may 
think that justice requires it, in 
order to compel the respondents 
to pay the costs of maintenance, 
&c. incurred by the appellants be¬ 
fore the order was superseded. 
Rex V. The Justices of Norfolk, H. 
2 and 3 G- 4. 484 

The 18 G. 3. r. 19. s,5. gives an 
appeal only in case tlie majority 
of overseers concur in it. Rex v. 
Justices of Lancashire, E» 3 G. 4. 

755 

3 R 4 APPEAL, 
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APPEAL, {Notice of.) 

1. It 1*8 not necessary, in order to 

give the justices at sessions juris¬ 
diction to hear an appeal against 
overseers* accounts, that such ac¬ 
counts should previously have been 
examined and allowed, pursuant to 
50 G. 3. c. 49. Rex v. The Jus¬ 
tices of Colchester^ H. 2 and 3 G. 
4. Page 535 

2. Wliere a statute ^ives an appeal, 

the appellant giving reasonable 
notice to the oUier parties, such 
notice need not be in writing; but 
a verbal notice, if reasonable as to 
time, is sufficient. Rex v. The 
Justices of Surreyf H. 2 and 3 G. 
4. 539 

APPORTIONMENT. 

See LANPiiOan and Tknaxt, 11. 

APPROPRIATION. 

See Ppeaping, 28. 

ARBITRAMENT. 

1. A submisirion to arbitration under 
0and 10 W.S. c. 15. s-1. may be 
made a rule of court in vacation. 
Jn the Matter of Taylor^ M. 2 G. 
4. . 217' 

. Declaration stated that defendant 
covenanted to obey, abide by, and 
perform an award, and that he 
would not prevent the arbitrators 
from making their award. It then 
stated iiiat the arbitrators made 
their award, and thereby directed 
the defendant to pay a certain sum 
therein mentioned; and alleged as 
a breach of the covenant, that the 
defendant did not pay the sum 
awarded. Plea, that before the 
award, defendant, by deed re¬ 
voked the authority of the arbi¬ 
trators, of which revocation they 
had notice: Held, upon demurrer, 
that defendant was entitled to 
judgment, although it appeared by 
the plea Aat lie had been guilty 


AREEST. 

of a breadi of the covenant to 
abide by the award, by revoking the 
autiioriiy of the arbitrators, the 
plaintiff being entitled to recover 
damages only in respect of the 
cause of action stated in his de¬ 
claration, and not in respect of 
a cause of action disclosed in the 
plea. 

The second count of the declar¬ 
ation stated the deed of reference, 
and then averred that defendant 
did, before the making of the 
award, hinder and prevent the ar¬ 
bitrators from making their award in 
this, that the defenmuit, by a cer¬ 
tain deed in writing, signed and 
sealed by him, after reciting, as 
was therein recited, did revoke 
the authority: Held, upon de¬ 
murrer, that this was an allegation, 
not of die mere legal eflfect of tlie 
deed, but oftthe fact of revocation ; 
and that it was unnecessary to 
state that the arbitrators bad no¬ 
tice of the revocation, that being 
necessarily implied in the aver¬ 
ment, that the defendant had re¬ 
voked the authority. Marshy Exe- 
etdor of Quinlaut v. Bukeel, H. 
2 and 3 6.4. * Page 507 

3. Where an action for breach of 
covenant was pending, and, with 
all matters in difference, was re¬ 
ferred to arbitration, the costs of 
the suit to abide tlie event: Held, 
that fui award that the plaintiff 
had no demand on the defend¬ 
ant on account of any alleged 
breaches of covenant, or on any 
other account whatraever, was 
final, although the suit was not, in 
terms, put an end to. Jacksou v. 
YabsleytT.5G,^. 848 

arrest. 

1. Where, in the account between 
plaintiff and defendant, there are 
items clearly due on both sides, 
it is an arrest without rauonable 
imd probable cause within 43 G. 3. 

c. 46. 
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i;>46* «. 3., if the pluntiff arrests 
and holds the defendant to bail 
for the amount due to him, without 
at the same time giving him credit 
for the items clem’Iy due on the 
other side of the account. He 
ought only to hold the defendant 
to'bail for the admitted balance. 
Drorwfield v. Archer, H, 2 and 
3 G. 4. Page 513 

2 . Where a defendant being pre¬ 
viously in custody in execution 
for a debt, a detainer was lodged 
against him, but for too large a 
sum, and on this being discovered 
in a few hours, the plaintiff dis¬ 
continued on payment of costs, 
and before the payment of costs 
lodged a fresh detainer. Held, 
that this second detainer was re¬ 
gular, and that it was not like the 
case of a fresh arrest which cannot 
be made till the hosts have been 
pud. White v. Gompertz, T. T. 
S G. 4. 90S 

ASSIGNMENT. 

1. Declaration stated, that in con¬ 
sideration that plaintiff would as¬ 
sign td defendant a bill of ex¬ 
change, defendant undertook, &c. 
and then averred that plaintiff did' 
assign the bill. It appeared, that 
the parties had agreed that the 
plaintiff should give up the bill to 
the defendant, me latter, however, 
paying over the proceetls of the 
bill to tlie plaintiff. In pursuance 
of the a^eement, the pluntiffby 
deed assigned to the defendant, 
the bill and all sums of money due 
thereon, to and for the defendant’s 
own use, and the defendant cove¬ 
nanted to pay to the plaintiff a 
sum equal to any money he should 
receive on account of the bill: 
Held, that the declaration im¬ 
ported, that the plaintiff had made 
an absolute assignment of the bill; 
and consequently, that the assign¬ 


ment in evidence being only con¬ 
ditional, this was a fatal variance. 
Vansandau v. Burt, M. 2 G. 4. 

Page 42 

2. Where there were two assignments 

of the same lease of premises 
within the county of MidtUetex, 
and that executed last was re¬ 
gistered first: Held, that the deed 
last registered must, in a court of 
law, be considered as fraudulent 
and void, in consequence of 7 Ann. 
c. 20. s. 1., although the pprty 
cluming under the second assign¬ 
ment had full knowledge, when it 
was executed, of the prior exe¬ 
cution of the first assimment. 
Doe dem. Robinson v. Ahop, M. 
2 G. 4. 142 

3. Where an assignment of a lease 

I by deed, taken in execution, was 

made in the name and under the 
seal of office of the sheriff, by 
A. B., acting as under-shcriff: 
Held, that such assignment was 
sufficiently proved, without proving 
further the appointment of A.B. 
as under-sheriff and that he had 
power by deed to execute deeds 
in tlie name of the sheriff. Doe dem. 
James v. Bre/wn, M. 2 G. 4. 243 

aSsumpsit. 

See Carriers, 1,2. 

1 . The giving up a suit, instituted to 
try a question respecting which 
the law is doubtful, is a good con¬ 
sideration for a promise to pay a 
stipulated sum; and therefore, 
where a ship having on board a 
pilot required by law, ran foul of 
another vessel, and proceedings 
were instituted by the owners of 
the latter to compel the owners of 
the former to make good the da- 
magf, and the former vessel was 
detained until bail was given, and 
pending such proceedings, the 
agents of the owners of the vessel 
detained, agreed, on the owners of 
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the damaged vessel renouncing 
idl claims on the other vessel, and 
on their proving the amount of 
the dninagc done, to indemnify 
them, and to pay a stipulated sum 
by way of damages: Held, that 
there being contradictory deci¬ 
sions as to the point M-hcther the 
ship-owners were liable for an 
injury done while their ship was 
under the controul of the pilot 
reijuired by law, there was a suf- 
bcient consideration to sustain the 
promise made by the agents of 
the owners of the detained vessel 
to pay the stipulated damages. 
Loiigridgc anti Amtiher v. Don'ille 
an4 Another, M. ‘i Page 117 
Assumpsit will lie upon a bill of 
exchange against a trading cor¬ 
poration whose power of drawing 
and accepting bills is recognised 
by statute. Murray v. The Kn.'1 
India Company, M, G. 4. tiOl 

S. A printer cannot recover for la¬ 
bour or materials used in printing 
an}' work, unless he affixes his 
name to it, pursuant to the G. H. 
e. 79. s. 27. Hensley v. liiguolrl, 
H- 2 and 3 G. 1-. 333 

ATTACHMENT. 

See Practice, 20. 

ATTORNEY. 

See Practice, 9. 42. 

]. Where an attorney, in order to 
get possession of papers belonging 
to A. D., in the hands of A. B.\ 
former attorney, who had a lien 
upon them for the amount of his 
bdl then in dispute, undertook tliat 
A. B. should enter into an unquali¬ 
fied reference, not revocable, &c.: 
Held, that A. B. having become 
subsequently bankrupt for the 
second time, and without paying 
15s. in tlie pound, the pruol of the 
d[$b^ ypder the commission was not 


an election bv the former attorney 
under 49 G. 9. c. 121. s. 14., so as 
to dispense with the refetence; 
and that the attorney was liable, 
pursuant to his undertaking, to 
procure A. B.’s signature to an 
agreement of reference, and to 
find security fur the performance 
of the award to the satisfaction of 
the Master. F..r parte Hughes, 
11. 2 and .'i G. 4. Page 482 

2. A clerk to an attorney held, tiuring 
the term for which he was bountl, 

. the utHce of surveyor of taxes under 
the crown : Held, that he could 
not, a ithiii 22 G. 2. r. 46. s. 8. and 
10., be considered ns serving his 
whole time and term in the proper 
business of an attorney ; and that 
he ought not to be admitted on 
the roll; and that having been ad¬ 
mitted, he ought to be struck off. 
Kx parte Taylor, Gent, one, Sfc. 
II. 2 and 3 G. 4. .538 

3. An attorney brought his action 

for bis bill of costs, and held the 
defendant to bail fur a larger sum 
than was afterwards found to be 
due upon taxation, without having 
any reasonable or probable cause 
for so doing: Held, that this was 
a cose within the 43 G. .3. c. 46. 
s. 3. ; and that if not within the 
statute, still the Court, in the exer¬ 
cise of its jurisdiction over its 
officers, would compel an attorney 
to pay costs under such circum¬ 
stances. JtohiusoH V. Elsam, E. 
3 G. 4. 661 

4. Where a bailift' hud written to an 
attorney for writs, which the latter 
sent without knowing any thing of 
the parties or circumstances, but 
the bailiff never represented him¬ 
self, or had been considered as an 
attorney, nor looked fur any profit 
upon the law proceedings: Held, 
that this was nut a case within the 
22 G. 2. c. 46. «. J1.; but that it 
was a most improper practice, 
which the Court, iu virtue of its 

general 
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general jurisdiction over attornics, 
would punish severely. Ex parte 
IVhalioH, T. 3 G. 4. I'uge 824 

AUCTION'EElt. 

See Annuity, 1. Fkaljks, Sta- 
TUTi; OF, J. 

AWAllD. 

Sw Areitkamext, 'J. .3. Titiii:, 2. 
BAIL. 

See Practic!-., 0. 9. 17, 18. 

BANKERS. 

See Pi.EA i>iN(i, 28. 

BANKRUPT. 

1. A., B., and eiUered into a bond ; 
to the kiiift, the eoin'-iiimi nf wiiii-h ■ 
was, that jis sishdis frihafiir «»l i 
stiiiiips, shoiiltl vvi-ll alii! f.'aly tie-I 
count lor all t-tiimped veli. i;! w hieh j 
he should ree.i\e, and siunild jku 
to the eoinniissioners the ilulit't i 
payable for such stamped vellum ; 
anil als\i the price of siteh \elluni. 
together witli all monies which he 
should receive on account of the j 
duties on persoual Icjiacics ^ and | 
stage-coaches. as sui)di^tri -1 

biitor, becomes indibti-d to thi- 
king in a certain s.mi, and atter- 
wards becomes bankrupt, aiul ob¬ 
tains his ccnilicate. .'1. sci. la. 
having afterwards issued upon the 
bond, /?., one of the sureties, paid 
a sum of money to ctanproinisc the 
suit, and a certain other siuu in 
defending the same: Held, in an 
action brought by the surety to 
recover these sums from the bank¬ 
rupt, that A. was a person “ surety 
for, or liable' for, a ili lu" ol’ tin- 
bankrupt, within tlu- meaning ol 
the 49 G. 3. c. 121. 8., and con¬ 

sequently that the latter was pro-j 


tcctcd by hig certificate t Held, 
also, that the general plea of bank¬ 
ruptcy was well (deaded. fVest- 
coil V. Hodges, M. 2 G. 4. 

Page 12 

Tiic oauicr of goods being in¬ 
debted to a faetor in an amount 
exeecdiiig tin ir value, consigned 
thi'iu to him for salu; the factor 
licing also similarly indebted to 
./. S., sold the goods to him. The 
factor afterwards became bank- 
ni]it; and on a settlement of ac¬ 
counts between ,T. S. and the as¬ 
signees. iS. allowed credit to 
them for the ]iricu of goods, and 
he then pruved the residue of his 
claim ngnin.st the estate: Held, 
that as the factor had a lien on the 
wliole price of the goods, such set¬ 
tlement of accounts between the 
vendee and the assignees, afforded 
a good answer to an action against 
the vendee for the price of the 
p.oods, hrought either bv or on 
tlic ai.'couiit of the originaf owner. 
HttUsua V. Gravyrer, A/.2G.4. 27 

{. . a foreign niercliant, purchased 
ill liis own lumie, but on account 
and with the inuiicy of a J2ri- 
lUh incrcliiuit, certain bank shares 
in the Eiriic/t funds. The latter 
drew bills* upon A-, which he ac- 
c(})tcd, on the security of those 
shares .standing in his name; and 
these bills were assigned by B.t 
I'or a valuable consideration, to C'., 
a Jiritish subject. Before they 
became due, li. authorised A. by 
letter to sell the bunk shares, in 
order to reimburse liimself against 
the bills. Bei'ure that letter ar¬ 
rived, A. had stopped payment, 
and afteruards became bankrupt, 
and the liills wore dishonoured; 
It., also, afterwards became bank¬ 
rupt. tby process in the foreign 
country, attached the bank shares 
stMt .standing in the name of A. for 
till- debts due to him upon the 
bills ; and tlic Court there decreed 
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that the bank ahares should be 
sold, and that the proceeds should 
be applied, first, to pay a debt due 
from B. txi A., and afterwards to 
retire the bills. Under this de¬ 
cree, C. receired a certain sum of 
money on account of the bills: 
Held, that tlie assignees of A. 
could not recover back this money 
as money belonging to B. Ca- 
xenove and AnoiAer, Assignees of 
Potoer and fVartoick, BankruptSf 
V. Precast and OtherSf M. 2 G. 4. 

Page 70 

4. Declaration upon four bills of ex¬ 
change. Plea in bar, that defend -1 
ant was indebted to plaintifl^ in 
divers large sums of money for 
goods sold'; and that, for securing I 
to the plaintifis the said several | 
sums of money, defendant, before j 
his bankruptcy, accepted a bill of: 
exchange drawn by the plaintiffs, 
for and in payment of one of the 
said several sums of money in 
which he was so indebted as afore¬ 
said ; and that he had accept- 

' ed each of the several bills of 
exchange for which the action 
was brought, in payment of one 
other of the said several sums of 
money, in which he so stood in¬ 
debted as aforesaid. I'be plea then 
stated that defendant had duly 
become bankrupt; and that the 
bills of exchange mentioned in the 
declaration were proveable under 
the commission ; and that the plain¬ 
tiffs, being creditors of the defend¬ 
ant for the amount of the money 
comprised in all the several bills, 
proved the amount of one bill only 
under the commission, and thereby 
made their election to take the 
benefit of the commission, not only 
with respect to the debt so proved, 
but also as to the bills and debts 
mentioned in the declaration : 
Held, upon demurrer, that this 
plea couid not be supported; first, 
because the proof of a debt under 


the conunission of banknipu^ can¬ 
not be pleaded in bar to an action 
at law brought for the same debt; 
secondly, that the election of the 
creditor to take the benefit of the 
commission, is confined by the 
49 G. 3. c. 121. s. 14. to the debt 
actually proved, and does not ex¬ 
tend to distinct debts ejusdem 
generis due at the smne time. 
Harley and Another v. Greentooodf 
M.2G.^. Page 95 

i. A pawnbroker is a broker within 
the 5 G. 2. c. SO. s. 39., and there¬ 
fore subject to the bankrupt laws. 

A person who had formerly 
taken in goods upon pledge, but 
had ceased to do so, still con¬ 
tinuing to sell the unredeemed 
pledges, thereby carries on the 
trade of a pawnbroker, and is sub¬ 
ject to die bankrupt laws. Bato- 
linsoH v. Pearion and Others^ M. 
2G.4. 124 

i. A., spirit merchant, sold to H., a 
w'ine merchant, several casks of 
brandy, some of which, at the time 
of the sale, were in A.'s own vaults, 
and others in the vaults of a regular 
warehouse-keeper. It was agreed 
between the parties, that the 
brandies should remain where they 
w'cre until the vendee could con¬ 
veniently remove them. Imme¬ 
diately ailer the sale, the vendee 
marked the several casks with his 
initials. It was notorious to the 
persons carrying on the wine trade 
at the place where the parties re¬ 
sided, that this sale had taken 
lace ; but no notice of such sale 
ad been given to the warehouse¬ 
keeper, with w'liom some of the 
casks were deposited. A, having 
become bankrupt while the brandies 
remained where they were origi¬ 
nally depoMted, it was held, that 
the whole of them passed to his as¬ 
signees, as goods in his possession, 
order, and disposition, by the con¬ 
sent and permission of the true 

owner, 
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owner, within the 21 Jac, 1. c, 19. 
Knavohs v. Hor^aJl and Olhersy 
M. 2 G. 4. Pnge IS^ 

7> Where a bond was given under 
4 G. 3. c. 33. s. 1. by a member of 
parliament, being a trader, and, 
after his bankruptcy, but before 
his certificate, judgment was ob¬ 
tained in the suit in which the 
bond was given: Held, that the 
bankruptcy and certificate were no 
discharge to the bond. Jameson and 
Another v. Campbelly M. 2 G.4. 250 

8. A testator devised a copyhold 

estate to his wife for life, remain¬ 
der to his son, and the heirs of 
his body, and there was no custom 
in the manor to entail copyholds; 
the son survived his mother, and 
had issue, and having become 
bankrupt, he died before admit¬ 
tance, and before any bargain and 
sale was executed t>y the commis¬ 
sioners of this estate: Held, that 
he took a fee-simple, conditional 
at common law, and that the com¬ 
missioners might execute a valid 
conveyance of the estate after his 
death, pursuant to 1 Jac. c. IS. 
s. 17. Doe deni. S/wncer v. Clarky 
//. 2ana3G.4. 458 

9. Where an attorney, in order to 
get possession of papers belonging 
to A. B.y in the hands of A. D’a 
former attorney, who had u lien 
upon them for the amount of his 
bill then in dispute, undertook that 
A. B. should enter into an un¬ 
qualified reference, not revocable, 
&c.: Held, that A. B. having be¬ 
come subsequently bankrupt for 
the second time, and without pay¬ 
ing 15*. in the pound, the proof of 
tlic debt under die commission 
was not an election by the former 
attorney under 49 G. 3. c. 121. 
«. 14. so as to dispense with the 
reference, and that the attorney 
was liable, pursuant to his under¬ 
taking, to procure A.B.'a signa¬ 
ture to an agreement of reference^ 


and to find security for the per¬ 
formance of the award to the satis¬ 
faction of the Master. Ex parte 
Hughes, H. 2 and 3 G. 4. Page 482 

10. A smuggler may be a trader 
within 1 Jac. 1. c. 15. s. 2. as being 
a person who seeks his trade of 
living by buying and selling, al¬ 
though such buying and selling 
be illegal. A penalty due to the 
crown is a debt within 21 Jac. 1. 
c. 19. *.2.; and, therefore, where a 
trader lay in prison above two 
months, being unable to pay ex¬ 
chequer penalties for smuggling: 
Held, that it was an act of bank¬ 
ruptcy. Cobb, Assignee of Monsey, 
V. Symonds, H. 2 and 3 G. 4. 516 

11. The commissioners of bankrupt 
are authorised by the 49 G. 3. 
c. 121. *. 13. to bring up a bank¬ 
rupt, charged in execution, for the 
purpose of a full disclosure of his 
estate and efiects, at any of the three 
meetings under the commission, or 
any adjournment thereof. Spence 
and Another v. Jones, E. 3 G. 4. 

705 

12. A bankrupt in the interval be¬ 

tween the second and third meet¬ 
ings under his commission, gave a 
promissory note as a security for a 
pre-existing* debt to a creditor, 
who was acting os one of the 
commissioners at the rime, and 
afterwards signed the bankrupt's 
certificate. The debt for which 
the security was given was not 
proved under the commission: 
Held, that such security was in¬ 
valid, and that no action could 
be maintained upon it. Haytoood 
Gent, one, 8jc. v. Chambers, E. 3 G. 
4. 753 

13. Where a surety in a warrant of 
attorney, in order to discharge him¬ 
self J'ram his personal liabUity, paid 
part of the debt due to the cre¬ 
ditor of a bankrupt, who had 
proved under the commission, and 
thereupon satisfacrion was entered 

on 
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on the record: Held, that this did j 
not fall vrithiii the 4-l> G. 3. 1121. j 

«. 8., as being a {laj'ment of part ! 
of a debt in discharge of the whole, j 
and that consequently the bunk- I 
rapt’s certificate was no bar lo an j 
action by the surety to recover ; 
the monej' so paid by him. .S' ■»//«•// i 
V. SouUctt, T. a G. 4. .S5*J i 

14 . Where S., being desirous of i 
making a shipment for his own risk | 
and advantage, but not in his own j 
name, represented to tlie Jiier- j 
chants through whom the shi]>ment ■ 
was to bo made, that the goods were ; 
the property of A., and shijtped i 
on his account: and A. aceoril- . 
ingly, by the desire of./. .S., wrote ■ 
to those merchants, stating the | 
party to be so, and directing them ! 
to insure, and to advance money i 
. to J. S. on tlic goods, which was { 
done J Held, that this was a cn - j 
dit given to A. by ./. .S., by the ; 
deliver}’ of goods, in its nature j 
likely to terminate in a delit: and : 
that, therefore, ./. .S’, having »u!>- ■ 
scqucntly become bankrupt, A. ■ 
was entitled lo recover the pro- ! 
cceds of the shipment from tiie | 
merchants, and to set off against i 
them a debt due from the ba’ik- ; 
rupt to him, it he'iug a case of : 
mutual credit within JjG.'J. <•."(>. ■ 
28 . Easmti am! Othrrx. 
of Dovaslandy a JJan/cnipt, v. f 
T.3G.4f. Hoi 


BASTAUD. 

See SETTJ.KMENr, 4. 


BATHING, UIGIIT OF. 

Tlie public have no enmmon-luw 
right of bathing ill the sea ; iuid, as | 
incident thereto, oi' crossing the > 
sea shore on foot, or ivitii bathiug i 
machines, fur that purpose. li/uu- j 
V. Catteralif M> ii Cr<4> 268 | 


BILLS OF EXCHANGE. 

Sec Sei’-off. 

A.fQ foreign merchant, purchased, 
in his own name, but on account 
and with the iiumey of 71., aBri- 
//.>/ nierehaut, certain bank shares 
in tile J'rciic/i funds. 'J'he latter 
drew hills upon A., which he ac- 
ce])teil. (Ml the security of those 
shares standing in his name, and 
these bills were us*^igiied by /?. for 
a vainabli- eonsideration to C'., a 
lii-iti'-h subiect. lit fore they be- 
eaiiie due, !>. siutliorised A. by 
Utter 111 sell the bank sbares, in 
order to riimbnrse himself against 
the hills. iU'lurc tliut letter ar¬ 
rived. A. had stoppc’el payment, 
and afie:'.! aids heeaine bankrupt, 
and tile liiiU n-ere dishonoured; 
Ji. liUo ailifwartis heeame bank- 
rnjit. i>\ process in the foreign 
eonnlrv, altiiched the bank shares 
srili staiiiiing in the name of y/., fur 
the cl( L'ts due to him upon the bills; 
ai.d the eoart there dix'reed tliat 
the bunk shares should be sold, and 
tiiai till.' ]irocc“.(Is should be ap¬ 
plied, tirst, to jiay a debt due from 
7>. to A.- and alterwurds to retire 
liie bills. L'nder this decree C. 
re«;ei\ed a certain sum of money 
on a(Ciiiiiit of the bills: Held, 
that the assignees ui‘ A- could nut 
re-cover back this iiioiiey us money 
belonging to 77. Cazeuovc and 
A nut her, Axsi^nces nfPotorr v. Pre- 
voxt find Olhersy M. 2 (/.4. Page 70 
2. 'J'he condition of a bond, after 
reciting that defendant and J, S. 
bad delivered and indorsed to the 
]ilalntiif a bill of exchange drawn 
by •/. .S'., and accepted by A. B.y 
was. that defendant and ,/. .S'., or 
(’itiur of them, their lieirs, &c. 
should pay or cause to he paid to 
the plaintilf, his executors, &c. the 
sum secured by the bill, w'ithin one 
iiiontii after it should become due 
aud payable, in case it should not 

b« 
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BOND. 


be then puid by the acceptor to 
the plaintiff, his executors, &c., 
according to the tenor of the said 
bill, together with interest from 
the time the bill became due : 
Held, that, to an action on this 
bond, it was not a good plea, that 
the bill, when due, had not been 
presented for payment to the ac¬ 
ceptor, or that due notice of its 
dishonour had not been given to 
the defendant and .7. S., or cither 
of them. Murray v. King, M. 

2 G. 4. Page 165 

3. Assumpsit w'ill lie upon a bill of 

exchange against a trading cor¬ 
poration, whose power of drawing 
and accepting bills is recognised 
by statute. Murray, Adminisira- 
ior, V. The East India Company, 
M. 2 G. 4. 204 

4. A bill of exchange was accepted, 

payable at Messrs* P. and H., 
bankers, London, but was not pre- ; 
sented there fur payment when 
due, nor until some days after: 
the acceptor is still liable, no in¬ 
convenience having resulted to him 
from the delay to present tlic bill- 
lilunlcs V. Gvnt, M. 2 G. 4. 244 

5. When a defendant, having once 

written his acceptance ivith the in¬ 
tention of accepting a bill, after¬ 
wards changes his mind, and be¬ 
fore it is communicated to the 
holder, or the bill delivered back 
to him, obliterates his acceptance: 
Held, that he is not bound as ac¬ 
ceptor. Cox and Others v. Troy, 
H. 2 and 3 G. 4. 474 

6. Three persons joined as drawer, 
acceptor, and first indorser, in 
making an accommodation bill; 
and it was afterwards issued for 
value to J. S. Previously to 
its being so issued, its date had 
been altered: Held, that the 
acceptor having assented to the 
alteration when he was inform¬ 
ed of it, it was no answer to an 
action on the bill against him, 
tlMt the bill had been so altered 


m 

without the consent of the drawer 
and first indorser, and that a fre^ 
stamp was not necessary in conse¬ 
quence of such alteration, die bill 
having been altered before it was 
issued in point of law. An accom* 
modation bill is not issued until it 
is in the hands of some person who 
is entitled to treat it as a secu¬ 
rity available in law. Downes r. 
Richardson and Others, Assignees 
of Thomson, a Bankru^, E. 8 6.4. 

Page 674 

BILL OF SALE. 

See Vendor and Vendee, 3. 

BOND. 

1. A., B., and C., entered into a bond 
to the king, the condition of which 
was, that A., as subdistributor of 
stamps, should well and truly ac¬ 
count for all stamped vellum which 
he should receive, and should pay 
to the conmiissionc’'B the duties 
payable for such stamped vellum ; 
and also the price of such vellum, 
together with ail monies which he 
should receive on account of the 
duties on personal legacies and 
stage-coaches. A., as subdistri¬ 
butor, becomes indebted to the 
king in a certain sum, and after¬ 
wards becomes bankrupt, and ob¬ 
tains his certificate.' A sci. fa. 
having afterwards issued upon the 
bond, B., one of the sureties, paid 
a sum of money to compromise 
the suit, and a certain other sum 
in defending the same: Held, 
in an action brought by the 
surety to recover these sums from 
the bankrupt, that A. was a per¬ 
son “ surety fur, or liable for, a 
debt*’ of the bankrupt, within the 
meaning of the 49 6.3. e. 121. 
s. S.; and, consequently, that the 
latter was protected by his certifi¬ 
cate: Held, also, that the ge¬ 
neral pica of bankruptcy was well 

pleaded. 
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pleaded. JVettcoU v. Hodgetf M. 
2 G. 4. Page 12 

2. The condition of a bond, aflcr re¬ 
citing that defendant and I. S. had 
delivered and indorsed to the 
plaintiff a bill of exchange, drawn 
by/. S. and accepted b}' A.B., was, 
that defendant and I. S., or eitiier 
of them, their heirs, &c. should 
pay or cause to be paid to the 
plaintiff, his executors, &c. the sum 
secured by the bill, within one 
month after it should become due 
and payable, in case it should not 
be then paid by the acceptor to 
the plaintiff, his executors, ^c. ac¬ 
cording to the tenor of the said 
bill, together with interest from 
the time the bill became due: 
Held, that to an action on this 
bond, it "was not a good plea, that 
die bill when due had not been 
presented for payment to the ac¬ 
ceptor, or that due notice of its 
dishonour had not been given to 
the defendant and /. S., or either 
of them. Murray v. King, M. 
2 G. 4. 165 

S. It is not any defence at law', to an 
action on a bond against a surety, 
that by a parol agreement time 
has been given to the principal. 
JDaveuand Others vt Prendergrass, 

187 

4. Where a bond was given under 

4 G.S. c. 33, s. 1., by a member of 
parliament, being a trader, and 
after his bankruptcy, but before his 
certificate, judgment was obtained 
in the suit in which the bond was 
given : Held, that the bankruptcy 
and certificate were no discharge 
to the bond. Jameson and Another, 
V. Campbell, M, 2 G. 4. 250 

5. The condition of a bond, after re¬ 
citing tliat A., B,, and C., had filed' 
a bill in equity against D, and E., 
was, that the obligee would pay all 
such costs as the Court of Chancery 
should award to tlie defendants on , 
the hearing pf the cause: Held, 


b^r three justices {Abbott C. .T. du- 
bitante), that tlie death of E. be¬ 
fore any costs awarded could not 
be pleaded in discharge'of the 
bond. Kipling v. Turner, M, 
2 G. 4. Page 2G1 

5. Debt on a bond given to plaintiff, 
us treasurer of a friendly society : 
Plea, that the rules of the so¬ 
ciety had not been confirmed at 
Uie quarter sessions, pursuant to 
3;i G. 3. e. 54.: Held, upon de¬ 
murrer, that the plea was bad, the 
bond being a good bond at common 
law. Jones v. IVboUam, E. 3 0, 4. 
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BROKER. 

See Prixcipai. axj> Agext, 3. 

A pawnbroker is a broker within the 
5 G. 2. SO. s. 39., and therefore 
subject to ,thc bankrupt law’s. 
liatoliusoH V. Pearson, M. 2 G. 4. 

124 

CARRIER. 

1. A parcel which, with its contents, 
exceeded 5/. in value, having been 
delivered to A. and B., common 
carriers, to be carried by their 
mail-coach, was accepted by them 
to be so carried, and was actually 
put into the mail, and carried by 
that conveyance a short distance; 
it was then taken out of the mail- 
coach by a servant of the carriers, 
and left to be forwarded by an- 
. other coach, of which A, was one 
of the proprietors, but in which B. 
had no concern; and the parcel 
jn^us lost. The carriers IiM previ¬ 
ously given notice that they would 
not be responsible for any package 
containing specified articles, or 
W'hich, with its contents, should 
exceed 5l. in value, if lost or da¬ 
maged, unless an insurance w’ere 
paid: Held, that, notwithstanding 
tills notice, the carriers were re¬ 
sponsible for the parcel in ques¬ 
tion 
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tion, in consequence of tlicir having 
delivered it to be carried by an¬ 
other coach, of which one of the 
carriers only was proprietor. Gar~ 
nett and Another v. Within and 
JoneSt M,. 2 G- 4. J*ai;e .53 

2. A parcel containing country bank¬ 
er’s notes, of the value of IfiCK)/:, 
and addressed to their clerk, in 
order to conceal the nature of its 
contents, was delivered to the 
carrier, without any notice of its 
value, to be carried by a mail- 
coach, and was accepted by him to 
be so carried. ‘ Tne parcel was 
sent by a diflerciit coach, and was 
lost. The carriers had previously 
given notice that tht;y would not 
be answerable for any parcel above 
5t. in value, if lost or damaged, 
unless un insurance were paid. No 
insurance having been paid in this 
case. Held, notwith^andiiig that | 
the carrier was responsible for the 
loss. Strut and Others v. Fapg, 
//. 2 and .3 G. 4. 312 

3. A carrier had given notice that all 
goods would be subject to a lien, 
not only for the freight of the par¬ 
ticular goods, but also for^ any 
general balance due from their re¬ 
spective owners. Goods having 
been sent by the carrier, addressed 
to the order ofj. S., a mere factor: 
Held, that tlie carrier had not, as 
against the real oauier, any iicn for 
the balance due from J. S. Query, 
whether, if the notice had been, 
fliftt. nil goods, to whomsoever be¬ 
longing, should be subject to a lien 
for any general balance that may 
be due from the persons to whom 
tliey are addressed, he would have 
any right to retain the goods for 
the balance due from .7. Wright 

V. Sndl and Others, H. 2 and 
3 G. 4. - SSO 

CERTIORARI. 

The 17 G. 3. c. 56. s. 22. takes away 
Voi,. V. 


COMMISSIONERS! 977 

the writ of certiorari only from of¬ 
fences for the first time, created 
by 22 G. 2. c. '£1., and docs not 
apply to those created by 12 G. 1. 
c. 3-l<., and extended to the silk 
and cotton trades, by 22 G. 2. 
c. 27. Rex V. Ragers, E. 3 G. 4. 

Page 773 


COMMISSIONERS. 

See SewEKs. 

An inclosurc act empowered the 
commissioners to make a rate to 
defray the expenses of passing and 
executing the act; and enacted, 
that pe'rsons advancing money 
should be repaid out cn the first 
money raised by the commissioners. 
Expenses were incurred in the 
execution of the act before any 
rate was made. To defray these 
expenses the commissioners drew 
drafls upon their bankers, requir¬ 
ing them to pay the sums therein 
mentioned, on account of the pub¬ 
lic drainage, and to place the some 
to their account, as commissioners. 
The bankers, during a period of 
six years, cohtinued to advance 
considerable sums by paying these 
drafts: Held, that the commis¬ 
sioners were personally responsible 
to the bankers fyr me drafts so 
made. 

The latter having from time to 
time made half-yearly rests in the 
account, and charged interest upon 
the balance then struck, and the 
commissioners having assented to 
that mode of keeping the accounts, 
it was held, tlmt this mode of 
cbaiging interest half-yearly was 
not unlawful on the ground of 
usury. Eaton and Others y. StM, 
M. 2 G. 4. Page 34 

a S 
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COPYHOLD. 


COMMITMENT. 

A commibnent for a contempt, being 
a commitment for punishment, 
must be for a time certain, and 
consequently a commitment for a 
ccmtempt till the defendant is dis¬ 
charged by due course of law, is 
bad. Rex v. Janwst T. S G. 4. 

Page 894 

COMMON. 

See Tithe, 1. In'closuhe Act, 1. 

COMPOUND INTEREST. 

See Usury, 1. 

CONSTABLE. 

1. A constable apprehended an of¬ 

fender fiar a misdemeanor commit- j 
ted in his presence in a place of I 
religious worship, and carried him | 
before a magistrate, and was bound 
OTer by recognizance to prosecute 
him for the offence: Held, that 
the expenses of such a prosecution 
were not monies expended by him 
in doing the business of his town- 
i^ip, and that he could not charge 
them in his accounts, under 18 G. S. 
c. 19. S.4. Rex ▼. Seville and 
Othertt 180 

2. Where, in an application for a quo 
wuranto against a constable, the 
affidavits in support of the rule 
stated, that for ^ years back, and 
as long as deponents could recol¬ 
lect, there had been a custom in 
the town to elect a constable in a 
particular mode, but did not ex¬ 
pressly state diat they believed 
such cdstom to be' immemorial: 
Held, that it was not sufficient. 
Rex v. LanCt H. 2 and S G. 4. 488 

CONTINUANCE. 

See Practice, 4. 

CONTUMACE CAPIENDO, 
WRIT OF. 

See Warrant. 


CONVICTION. 

Where the sessions, without hearing 
the merits, quashed a conviction 
under 39 and 40 G. 3. c. 106. s. 4., 
for a defect in form, the Court of 
King’s Bench will, upon a removal 
of the order by certiorari, quash 
the order of sessions, if they are of 
opinion that there is no defect in 
form, and send the case back to be 
heard upon the merits; it was 
stated in such conviction that de¬ 
fendants had attended a meeting 
for carrying on a conibinatinii of 
journeymen, Jbr the purpose o/'oA- 
taining an advance of wages: Held, 
that tills expression was synony¬ 
mous with the words of the act, 
which prohibits combinations to 
obtain an advance of wages, and 
that the conviction was sufficient. 
Rex V. Ridgxoap, //. 2 and 3 G. 4. 

Page .527 

COPYHOLD. 

See Bankrupt, 8. 

1. Where, by the custom of a manor, 
a feme covert was allowed by will 
to ptiss her copyhohl lands, tiie 
same having been previously sur¬ 
rendered by husband and wife, 
(the wife having been examined 
separate and apart from her hus¬ 
band, and consenting thereto,) to 
the use of her will: and a. feme co¬ 
vert being seised of copyhold lands 
in the manor, made her will subse¬ 
quently to the 55 G.S. c. 192., and 
tnere was no surrender to the use 
of her will: Held, that the copy- 
holds did not pass by the will, the 
55 G. 3. e. 192. having only sup¬ 
plied the want of a formal surren¬ 
der, and the surrender in this case 
being matter of substance, and re¬ 
quiring to be accompanied by the 
separate examination of the wife. 
Doe dem. Nethercate v. BarRet H. 
2andSG.4. 492 

2. Where 
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2. Where a copyholder has been ad¬ 
mitted to a tenement and done 
fealty to the lord of a manor, he is 
Qtopped in an action by the lord 
for a forfeiture from shewing that 
the legal estate was not in the lord 
at the time of admittance. Doe 
dem. Nepearif Bart. v. Budden^ E. 
3 G, 4*. Page 626 

COPYRIGHT. 

1. The manager of a theatre having 

publicly represented for pro6t a 
tragedy, altered and abridged for 
the stage, without the consent of 
the owner of the copyright, is not 
liable to an action, although the 
tragedy had been previously print* 
cd and published for sale. Mur¬ 
ray V. Elliston, E. 3 G. ‘t. 657 

2. Tlie vendor of a print, being a 
copy in part of another, by vary¬ 
ing in some trifling respects from 
the main design, is liable to an 
action by the proprietor of the 
original; and that although the 
vendor did not know it to be a 
copy. fVest V. Fraucit, E. 3 G. 4. 

737 

CORPORATION. 

See Assumpsit, 2. 

COSTS. 

See. Practice, 2. 7. 8, 9, 10. IS. 16. 
28. 32. 49. 

COUNTY RATE. 

Sec Justices, 2. 

COURT. 

By charter the kinj; granted, that the 
''steward- and suitors of a manor 
should have power to hold a court 
for the determination of civil suits, 
and there had been a non-user of 
the court for 50 venrs, (except for 
the purpose of levying fines and 
suffering recoveries): Held, that 
this court being for the public be¬ 


nefit, tlie words of permission in 
the charter were obligatory, and 
that the right of determining suits 
was not lost by ^ non-user. lUx 
v. The Steward and Suitors ^ //o- 
vering Atte Bomerf E. 3 G.4. 

Page 691 

Rex V. The Manor and jurats of 
HastingSt 8fc. S. P. 692 

COURT LEET, STEWARD OF. 

See Practice, 42. 

COURT OF REQUESTS. 

An infant cannot be appointed to 
the office of clerk or a court of 
requests, where it is part of the 
duty of that officer to receive the 
money, of the suitors, daridge v. 
Evelifn and Others, M. 2 G. 4. 81 

COVENANT. 

1. A covenant to insure against fire 

premises situated within the week¬ 
ly bills of mortality mentioned in 
14G. S. C.78., is a covenant that 
runs with the land. Vernon v. 

Smith, M. 9 G.^. i 

2. A covenant by a lessee, that he 

will sufficiently muck and manure 
the land with two sufficient sets of 
muck, tvithia the space of six of 
tlie last years of the term, the last 
set of muck to be laid upon the pre¬ 
mises within three years of the 
expiration of the term, is satisfied 
by the tenant's laj’ing on two sets 
of muck within the three last years 
of the terra. Ptmualt v. Moores, 
H.9and9G.^i 416 

CRIMINAL INFORMATION. 

1. The Court will grant a criminal 

information for a libel upon a pub¬ 
lic body of men U{>on an affidavit, 
stating the publication of the libel 
by the defendant. Rex v. IVUliam'; 
E. 3 G. 4. 595 

2. Where the facts tending to cri- 

3 S 2 ' minate 
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DEED. 


luiuate a magistrate took place 
twelve months before the applica- 
tion to the Court, they refused to 
grant a criminal information, al* 
though the prosecutor, in order to 
excuse the delay, stated that the 
facts had not come to his know* 
ledge till very shortly previous to 
the application. Rex v. Bishop, 
E.3G.i. Page 612 

3. An information for peijury stated, 
that defendant, before a commit¬ 
tee of the House of Commons, 
being duly sworn, deliberately and 
knowingly, and of his own act and 
consent, did say, swear, and give 
in evidence, &c. It then set out 
the evidence so given. The count 
then averred, that the defendant, 
at the bar of the House of Lords, 
being duly sworn, deliberately and 
knowingly, and of his own act and 
consent, did say, swear, and give 
in evidence, &c. It then set out 
Ills evidence, which was directly 
contrary to that given before the 
House of Commons; and con¬ 
cluded (after averments as to the 
identity of the persons and places 
referred to in the evidence on both 
occasions), and so the jurors afore¬ 
said do say, that the said E. //. 
did commit wilful^ and corrupt 
perjury: Held, on motion in ar¬ 
rest of judgment, that this count 
was bad. Rex v. Harris, T. 3 G. I . 

926 

CUSTOM. 

Where in an application for a quo 
warranto against a constable, the 
afBdavits in support of the rule 
stated that for 30 years back, and 
as long as deponents could recol¬ 
lect, there had been a custom in 
the town to elect a constable in a 
particular mode, but did not ex¬ 
pressly state that they believed 
such custom to be immemorial: 
Held, that 'it was not sufficient. 
Rex V. Ln7ie, H. 2 and 3 0.4-. 

488 


CUSTOM HOUSE OFFICERS. 

See Vexdor and Vendee, 3; 
Practice, 27. 

DAMAGES. 

See Practice, 27. 35. 

DEBT, 

See Practice, 39. 

DEED. 

1. Where there were two assign ¬ 
ments of the same lease of pre¬ 
mises within the county of Mid^ 
lesrx, and that executed last was 
registered first: Held, that the 
deed last registered must, in a 
a court of law, be considered as 
fraudulent and void in conse- 

a ucuce of Ann. c.SK). s. 1., al- 
lough the party claiming under 
the second assignment had full 
knowledge when it was executed 
of the prior execution of the first 
assignment. lioe dem. Robinson v. 
AUsop, M. 2G. 4. Page 142 

2. Where a defendant's ancestor 
came into possession of certain 
lands in i752, as a creditor under 
a judgment, obtained against the 
then owner of the land, and de¬ 
fendant's family had continued in 
possession ever since: Held, that 
the original possession having been 
taken, not under any conveyance, 
tlic length of possession was only 
prima facie cviocnce from which a 
jury might infer a subsequent con¬ 
veyance by the original owner or 
some of his descendants ; but that 
it might be rebutted, and that the 
jury must not presume such con¬ 
veyance from length of possession, 
unless they were satished Uiat it 
had acttiully been executed. Hoe. 
dem. Fenieick a7id Others v. Reed, 
M. 2G.4. 232 

3. By a composition-deed., reciting 

that 



DEED. 

that the insolvent was indebted in 
certain sums to J. P. for rent, to 
the crown for duties, to A. and B. 
upon judgment, and to the other 
creditors in the sums of money 
set opposite their names in the 
schedule, the insolvent bargained 
and sold to trustees all his lease¬ 
hold messuages, subject to certain 
mortgages, and all his personal 
csstatc whatsoever, upon trust to 
carry on the brewing and malting 
business for the benefit of the 
creditors, and to collect outstand¬ 
ing debts, and to sell the farming 
stock, and out of the monies arising 
from the sale of any part of the 
estate that should be mortgaged, 
to satisfy the mortgage, and to 
stand possessed of the residue 
upon trust to pay J. P. the rent 
due to him, the duties due to the 
crown, the rent ^-hich was, or 
thereafter should become due for 
any of the premises assigned, the 
interest upon the mortgages, then 
the judgment debt due to A.a.iu3iB., 
then to pay all the creditors whose 
debts did not amount to ID/, in full, 
and at Uie expiration of nine 
months, to pa}' all the other credi¬ 
tors the amoimt of in the 
pound. There was a covenant by 
the creditors that they would re¬ 
lease their respective claims to 
the insolvent. The indenture con¬ 
tained a proviso, that in case any 
creditor whoso debt should amount 
to lUO/., or any two creditors 
whose debts should amount to 
150/. should not execute within 
tlirec calendar months, Uie deed 
should be void. A. and 2?., the 
judgment creditors, whose debt 
exceeded 150/., did not execute 
the deed within the time required: 
Held, that the deed was not there¬ 
by rendered void, the intention 
manifestly being, that those credi¬ 
tors only who were to receive a 
composition under the deed, were 
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to execute it. WdU v. Greeuhill^ 
/*. 3 G. 4. Page 869 

deviation. 

See Inscramce. 

DEVISE. 

See Will, 1, 2. 

1. A testator by his will bequeathed 
the rents of one dwelling bouse 
situate in A.y to C. B. for his life; 
and from and after the decease of 
the said C. jB., he bequeathed the 
same rents, together-witli the rents 
of all his other houses and lands 
unto his nephews and niece tliercin 
mentioned, for their lives and the 
life of the survivor; and after the 
decease of the survivor of them, 
he gave and devised all his houses 
and lands to trustees in trust to 
sell the same, and to pay the j>ro- 
duce of such sale unto such of the 
children of his nephews and niece 
as should be living at the time of 
the decease of the survivor; and 
then devised all the residue of his 
estate to C, B .: Held, that upon 
the death of the testator, the 
nephews and niece took an imme¬ 
diate estate Tor their lives and the 
life of the survivor, in the rents of 
all the houses and lands, except 
the house specifically bequeathed 
to (Jm Bm for his life. Boe denim 
Annandah and Others v. Brazievy 
Mm 2 G. 4. 

2. A. by his will, devised all his 
messuage or dwelling house, widi 
the appurtenances, in High~streety 
in the town of //., and all and 
every his buildings and heredita¬ 
ments in the same street to his 
mother for life, and after her 

to C. Dm A. had only one house 
in the High-street, but behind that 
house he had two cottages front¬ 
ing a lane, calied Bake^ouse'lanem 
There was no thoroughfare tlirongh 
3 S 3 that 
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that lane, the only entrance into 
it being from the Higk'^reet: 
Held, that the.tiro cottages passed 
under the will. Doc dent. Hum-,, 
jJtretfa v. Roberta^ H. 2 and 3 G. 4. 

Page 407 

3. Where a teautor bequeathed a 

burgage tenement to his nephew, 
J. L., fw life, and from and after . 
his decease, to all and every the 
child and children of J. L. law. 
fully begotten, or to be begotten, 
whether sons or daughters, they, 
if more tlian one, to take, as 
tenants in common, in equal shares 
and proportions; and for want of 
such issue : to his own right heirs 
for ever: Held, that under this 
devise, J. L. took only an estate 
for life, and that after his death, 
his children took only estates for 
life as tenants in common. Doe 
dent. Liversage v. Vaughan and 
fValter, //. 2 and 3 G. 4. 464 

4. By marriage settlement certain 
lands were limited to the husband 
for life, remainder to the wife for 
life, and remainder to their issue. 

'Afterwards certain freehold land 
in the same parish descended to 
the husband in fee. There was 
no issue of the niprriage, and the 
husband being in possession of the 
freehold lands under the settle- 
nient, and the other land of which 
he was seised in fee, devised to 
his wife for life all his freehold 
and copyhold lands of which he 
was then in the immediate pos¬ 
session, and also all his rever¬ 
sionary estate, expectant on the 
death of his mother, in certain 
other lands therein mentioned, and 
after the decease of his wife, he 
devised the same to his daughter 
in fee, and all other his real and 
personal estate he devised to his 
wife, her executors and admini¬ 
strators : 'Held, that the freehold 
* land which the husband held uodcr 
ihv settlement, passed under the 


particular devise in the will to the 
wife for life, and after her death 
to his daughter in fee, althottgh 
the wife would have taken tne 
same estate in those lands under 
the settlement. Doe dent. Nether- 
cote v. Batilcf hi, 2 and 3 G, 4. 

Page 492 

1 . Devise of a mansion-house and 
lands to trustees upon trust until 
John Luscombe Manning should 
attain the -age of 21 years, and 
then to hint for life, he taking and 
using the testator’s surname of 
Luacombe instead of his own sir- 
name, with limitations over to his 
first and other sons in strict settle¬ 
ment, they severally taking and 
using tlic testator’s surname instead 
of their own. There were other 
limitations over to other persons. 
The will then contained a proviso, 
that w*hen *any of the premises 
thereby devised should vest in any 
person not bearing the surname 
of Lmcombe, that person should, 
as soon as he should be in pos¬ 
session of tbe estate, take upon 
himself the name of Luscombe, and 
use the same as for and instead of 
his own surname, and should, with¬ 
in three years then next after, pro¬ 
cure his own name to be altered to 
the testator’s surname of Luscombe 
by act of parliament, or some ether 
effectual way for that purpose, 
and in case any of the persons to 
whom the estate was limited, and 
who should be in possession of the 
same, should not take and use the 
testator’s surname, but should ne¬ 
glect to get an act of parliament, 
or some other authority as effectual 
for that purpose as aforesaid, for 
the space of three years next after 
he should be in possession, that 
then the estate devised for the 
benefit of such persons so neglect¬ 
ing to get such act of parliament, 
or other anthority, should cease, 
and become void, us if no such use 

or 
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or ettBte had been thereby de- 
viied; and the same should imme¬ 
diately, upon the expiration of the 
three years, go over to and vest in 
tlie person next in remainder or 
reversion, in the sune manne r as 
if such person so neglecting to 
change his surname was dead with¬ 
out issue, upon this express con¬ 
dition, that such person so to tdee, 
did and should also take the tes¬ 
tator’s surname, and get an act of 
of parliament, or some other au¬ 
thority as cficctual for that pur¬ 
pose, otherwise the estate was to 
go over. J, L. Mannings before 
he came of i^, or entered into 
possession of the premises de¬ 
mised, took upon himself, used, 
and bore the surname of Luscombe 
and no other. But no act of par¬ 
liament had ever been obtamed 
authorising him tos change his 
name, nor was the king’s license 
for that purpose obtained within 
three years aflter he so entered 
into possession: Held, that inas¬ 
much as he bore tlie surname of 
Luscombe at the time when the 
estate came to him, he had sub¬ 
stantially 'Complied with the di¬ 
rections of the testator, and that 
he did not incur a forfeiture of 
that estate by not obtaining an 
act of parliament, or other au-. 
thority, the proviso only applying 
to persons not bemring the surname 
of Luscombe at the time when the 
estate vested in them. Doe dem. 
Luscombe v. Yaies and Others^ H. 
’2andS&.4. Page 544 

6. Where a testator, after bequeath¬ 
ing a specific legacy, devised all 
and every other part of his real 
and personal estate to be equally 
divided between his three granef- 
chiidren, share and share alike 
for ever. And also, that if eiUier 
of them should Imppcn to die 
without child or children lawfully 


begotten, that then such part or 
share of the one so dying, sho nld 
be equally ^vided amongst the 
surviving grandchHdren; but, if 
any of his grandchildren should 
die and leave child or children 
lawfully begotten, that such child 
or children should have their 
parent’s share equally divided 
amongst them, share and share 
alike: Held, that under this de¬ 
vise, the grandchildren took an 
estate in fee simple as tenants in 
common. Clayton and Others v, 
Ltnoe, E. 3 G. 4. Page 6S6 

7* Where a testator, after devising 
his estates to his wife for life, be¬ 
queathed certain specific real pro* 

a (which he described par- 
rly) to each of his three 
daughters in fee, and then be- 
quet^ed the surplus remaining and 
book debts, ready money, monies 
in the funds upon bond, and other¬ 
wise, whatsoever, share and share 
alike, to be divided amongst his 
three daughters, to be paid them 
severally^ at 22, their equal share 
and tlie interest in the meantime, 
and in case either of them die 
before 22, or single, or before 
marriage, that the deceased’s 
portion should be equally divided 
between the two survivors, share 
and share alike, or their hdrs; 
and in case two died without heirs, 
that the whole should devolve to 
the survivor and her heirs, ** in ease 
no husband teas living. If so, they 
enjoy the property during only,' 
and ajlenaard her or their fortune 
goes to the heir or heirs of the sur¬ 
vivor or survivors, as heirs at law 
and that in case all his three 
daughters die without heirs and 
leave no husband living, or at the 
decease <f the said husoand or hus¬ 
bands, certain legacies should be 
paid “ out of the before mentibned 
estates;" and that all the residue 
3 S 4 of 



9B4 


DEVISE. 


of tho estates aliould be sold and 
e^uuilly divided,^ share and share 
alike amongst his (the testator’s) 
brothers and sister: Held, that 
this latter devise extended botli to 
the real and personal estate, and 
that tlic husbands of each of the 
daughters by necessary implication 
took an estate for life in the real 
property bequeathed to their re¬ 
spective wives. Doe dem. Driver 
and Others v. lioxuliug, £. 3 G. 4. 

Page 

8. Devise to .4. for 99 years, if he 
should so Iona live; remainder to 
his first son, then unborn, for 99 
years, if he should so long live, 
and so on in tail male to such first 
son lawfully issuing for ever, and 
for want and in default of such ' 
issue of such first son, to the j 
second and other sons successively | 
for 99 years only, in case he should | 
so long live; and that such elder I 
son, or the issue of such elder sun, 
should have no greater estate than 
for 99 years, determinable at his 
decease; and if there should he , 
no issue male of A. at the time of; 
his (^.’s) death, or in case there 
should be such issue male at that 
time, and they should all die before 
21 without issue .male, then to Ji. 
for 99 years, if he sliould so long 
live ; remainder to the first son of 
jB. for 99 years, if he should so 
long live, &c.: Held, that A. took 
under the will an estate for f>9 
years in the freehold estates, de- 
temunablc with his life, and the 
same -estate in the leasehold, if 
they should so long continue, and 
that, upon his death, his first son 
would take an estate for 99 years 
fn the freeholds, determinable with 
his life, and the remainder of the 
terms in the leaseholds: but, that 
the limitations to the second and 
other unborn sons of A. were void 
as tending to iierpetuily ; and the 


limitations over to Ji. Sec. after 
tlicse void liinitiaions, were not 
accelerated, but were void •also. 
Beard v. Wedcott and Others, T. 
3 G. 4. Page 801 

9. A tkstator devised certain estates 

to his daughter for life, and after 
her decease, to her son A. B. an 
infant, for life; and niler the dc- 
tcrniiniition of that estate by for¬ 
feiture, or otherwise to trustees to 
preserve contingent ri:nKiiiuIrrs, 
but to peniiit A. B. to rceiive 
the profits during his life, and after 
the decease of A. Ji., then to the 
heirs of his body for ever with a 
devise over in case of the failure 
of his issue : Held, that A. It. 
took an estate tail in remmnder. 
Measure v. Gee, T. 3 G. 4. 910 

10. tt. Imwc by will devised all his 
landed estates to trustees, and be¬ 
queathed U),(KX)/. as a portion to 
his daughter C. L., but in case she 
should marry any one of his three 
kinsmen named in the will, he 
gave to which ever of them she 
married, certain estates therein 
specified, he taking the name of 
Lmve and settling upon her an 
annuity' of lOOOt. a-ycar during her 
life, and in cose that circum¬ 
stance did not take place witli his 
daughter C.L., he tlicn directed 
that it might be offered to his 
other daughter A. L. in every 
particular ; and in case neither 
daughter should marry in the man¬ 
ner above mentioned, then he di¬ 
rected that his daughters should 
have 10,000/. each, and in that case 
he gave all his estates to W. D. 
his kinsman, for ever, on his and 
his heirs, taking the name of Ltnoe 
irrevocably. After the date of 
this will, C. L. married one IV . II. 
who wns not one of the persons 
named in the will, who would 
have become entitled to the estate 
aflcr she married him, and the 

tcstalur 
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ieftUtor paid her a married portion; 
and atlerwards by a codicil to his 
^'ill recitinc her marriage, and 
that he had given her a fortune, 
he revoked alt devises and bequests 
in her favour contained in his 
original will, and a)6o aJl claim 
which her husband JV. 11. might 
have to any of his real and per¬ 
sonal estates by virtue of his mar¬ 
riage with his daughter C. and 
by virtue of his said will, and in | 
lieu thereof, he bequeathed unto ; 
each of their children a pecuniary | 
legacy ; and be then directed, that i 
in ease his other daughter should I 
marry cither of the persons men¬ 
tioned in bis will, then upon con- ' 
dition, that either of those persons 
w’boin she married and his heirs 
would accept, take and use the 
name of Lowe only, he gave all 
his real and j>ersonal estate unto 
such of those persons whom she 
married, and his heirs; and in case 
his daughter A. L. should not 
marry either of the persons men¬ 
tioned in his will, or if she married 
one of them, and he refused to ac¬ 
cept, take, and use the name of 
Lowe, in that case he revoked all 
Ills devises and bequests contained 
in his will and codicil in her favour, 
*aud in lieu thereof bequeathed her 
10,000/. Tltc testator died soon 
after the date of his codicil, and 
liis daughter A, L. afterwards 
married T. F., who was not one of 
the persons named in the will, 
who would have been entitled to 
the estate in the event of her 
having married him, and upon tliat 
occasion, Uie 10,000/. was paid to 
her, and W. D. then entered upon 
the testator's estates, and took 
upon himself the name of Lowe, 
and suffered a recovery; Held, 
that W. D. was seised of an in- 
defeusihle estate' in foe simple in 
the estate in question. Lowe v. 
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Sir fViUiam Manners, Baronet, T. 

3 G. 4. 'Pnga 917 

DISTRESS. 

See Landlord and Txnant, 2. 

Lease, 2. 

DOWER. 

Certun lands were conveyed to A. 
B., his heirs and assigns, to such 
uses as C. D. should by deed ap¬ 
point ; and in default of, and imtil 
appointment, to the use of C. D. 
in fee. C. D. afterwards, in exe¬ 
cution of the power by deed duly 
made an appointment of the said 
estates in favour of E.F. in fee. 
C. D., at the time of making the 
appointment, was married. His 
wife was held not to be dowable 
out of these lands. Ray v. Pung, 
E. 3 6.4. Page 561 

ECCLESIASTICAL COURT, 
JURISDICTION OF. 

See Warrant, 1. 

EJECTMENT. 

1. The growing crops of a tenant 
having been seized under a fi. fa. 
a writ of hab. fac. poss. was sub¬ 
sequently delivered to the sberiiF 
in an ejectment, at the suit of the 
landlord founded on a demise made 
long before the inning of the fi. 
fa. Held, tliat the sheriff was not 
bound to sell tlie growing crops 
under the fi. fa., inasmuch as tliey 
could not in point of law be con¬ 
sidered as belonging to the tenant, 
the iMter being a trespasser from 
the day of the demise laid in the 
declaration: Held, also, that the 
sheriff had no right to allow to the 
landlord a year’s rent, under the 
statute of 8 Ann. c. 14., that statute 
contemplating an existing tenancy, 
which 111 this case, must be taken 
to have ceased on tlte day of tlie 

demise 
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EJECTMENT. 


ESTREAT. 


demise in the qectmcnt. Hot^ton lord ut the time of admittance, 

end Otkerst Assignees Seaton v. Doe dent. Nepean v. Budden, E. 

Gascoigne^ M. 2 G. 4. Page 88 3 G. 4. Pa^ 626 

2. The msclarations of a widow in 6. The notice to the tenant m pos- 
possession of premises, iJiat she session at the foot of the declar- 

neld them for her life, and that ation in ejectment, need not be in 

after her death they would go to the name of the plaintiff; but, if 

the hmrs of her hiiwand, are ad- in the name of tlie lessor of the 


missible evidence to negative the 
fact oi her having had twenty 
years’ adverse pewsession. Doe 
dent. Human v. Pettett, M. 2 G. 4. 

223 

3. Where a defendant's ancestor 
fuune into possession of certain 
lands in 1752, as a creditor, under 
a judgment obtained against the 
then'owner of the land, and de¬ 
fendant’s family had continued in 
possession ever since: Held, that 
the original possession having been 
taken not under any conveyance, 
the length of possession was only 
primd iacie evidence from which a 
jury might infer a subsequent con¬ 
veyance by the original owner, or 
some of his descendants, but that 
it might be rebutted, and that the 
jury must not presume such con- 
vOTsnee from length of possesnon, 
unless they were satisfied that it 
had actual!;^ been executed. Doe 
dem. Fenewick v. Seed, M. 2 G. 4. 

232 

4. Where a rule has been obtained 

for sta 3 ring the proceedings in eject¬ 
ment, till the costs of a former 
cgectnoent have been paid, the 
Court will not interfiere, and permit 
the defendant, in case those imsts 
are not paid before a certain day, 
to be named by the Court to non 
pros, the qjectmmit pending. Doe 
dem. Stttton v. Ridgwaift H. 2 and 
3 G.4. 523 

5. Where a copyholder has been ad¬ 
mitted to a tenement, and done 
fealty to the lord of a manor, he 
is estopped, in an action by the 
lord for a forfeiture, from shewing 
that the legal estate was not in the 


plaintiff, or even any otlier person, 
the Court will permit the rule for 
judgment against the casual ejector 
to be drawn up. Goodtiile dem. 
Duke of Norfolk v. NotUlct T. 
3G.4. 849 

EMANCIPATION. 

. A pauper being eighteen years of 
age, and residing with his lather, 
was drawn as a militia-man, and 
served for five years as a ballotted 
man. During his service he, se¬ 
veral times when on furlough, and 
finally after tfis discharge from the 
militia, returned to his father’s 
house: Held, that by his so re¬ 
maining separated from his father’s 
family after twenty-one, he was 
emancipated, although the original 
separation was not voluntary on his 
part. Rex v. The InhabitatUs rf 
Hardmickf M. 2 G. 4. * 176 

2. During ^e minority of a child 
tliere can be no emancipation, un¬ 
less he marries, and so becomes 
himself the head of a family, or con¬ 
tract some other relatiim, so as 
wholly and permanently to exclude 
the parental controul. Semlde, that 
the acquiring a settlement of bis 
own does not properly constitute 
an emancipation. Rex v. The In- 
habiiants of WUmin^ony H. 2 and 
SG.4. 525 

ESTOPPEL. 

See Release, 1. Pleaoing, 25. 

ESTREAT. 

See Pmactice, 19. 

EVIDENCE. 
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EVIDENCE. 

1. iSeclaration stated, that, in con-' 
sideration that plaintiff would as¬ 
sign to the defendant a bill of ex¬ 
change, defendant undertook, &c., 
and then averred that plaintiff did 
assign the bill. It appeared that 
the parties had agreed that the 
pluntiff should give up the bill to 
the defendant, the latter however 
paying over the proceeds of the 
bill to the plaintiff. In pursuance 
of the agreement the plaintiff, by 
deed, assigned to the defendant 
the bill, and all sums of money due 
thereon, to and for the defen^nt’s 
own use; and tlie defendant cove* 
nanted to pay to the plaintiff a sum 
equal to any money he should re¬ 
ceive on account of the bill: Held, 
that the declaration imported that 
the plaintiff had mai&e an absolute 
assignment of the bill, and, con¬ 
sequently, that the assignment in 
evidence being only conditional, 
tills was a fatal variance. Vansan- 
dau V. Burtf M. 2 G. 4. Page 42 

2. In trespass, the first count of the 
declaration stated, that defendant 
assaulted* and imprisoned plaintiff; 
and, during such imprisonment, 
struck, pulled, and pushed him 
about: justification, that defendant 
arrested plaintiff under process of 
court, and that plaintiff, whilst in 
custody, having conducted himself 
in a violent manner, defendant ne¬ 
cessarily, and to prevent his escape, 
struck, &c.: Held, that this latter 
part of the justification not being 
proved, the plmntiff was entitled to 
judgment, and that it was not ne¬ 
cessary to new ossim the battery 
by the defendant. Held, also, the 
second count of the declaration 
(which omitted the battery) having 
been justified by proof of the wnt 
and warrant, and arrest under 
them, the plaintiff, although one 
assault only was proved, was still 


entitled to judgmenti having proved 
the trespasses as lifid in the first 
count. Phittip* v. Htnogate^ M. 
2G.4. Page 220 

3. The declarations of. a widow in 
ossession of premises, that she 
eld them for her life, and that 

after her deatii, they would go to 
the heirs of her husoand, are ad- 
minible evidence to negative the 
fact of her having had 20 years 
adverse possession. Doe dem. Hu~ 
manY.Pettett, M,2G.4i. 223 

4. Where a defendant’s ancestor 
came into possession of certain 
lands in 1752, as acreditorunder a 
judgment obtained against the then 
owner of the land, and defendant's 
family had continued in posses¬ 
sion over since: Held, thitf the ori¬ 
ginal possession having been taken 
not under any conveyance, the 
length of possession was only primfi 
facie evidence, from which a jury 
might infer a subsequent con¬ 
veyance by the original owner, or 
some of his descendants, but Aat 
it might be rebutted, and thu^ the 
jury must not presume such con¬ 
veyance from length of possession, 
unJess they were satisficed that it 
had actually been executed. Doe 
dem. Fenmidt v. Aeed, M. 2 6.4- 

232 

5. Where on assignment of a lease W 

^ed, taken in execution was mndp 
in the name and under the seal of 
office of the sheriff, by A.B.f act¬ 
ing as imder-sheiUF: Helc4 timt 
such assignment was suffimently 
proved, without proving fiirther 
the appointment of A. B,, as un¬ 
der-sheriff, and that he had power 
by deed to execute deeds in the 
name of the sheriff. Doe dem. 
Jamet v. Brman, M. 2 6.4. 243 

6. An issue having been directed to 
satisfy the Court os to the fbrgeiy 
of a signature to a warrant or at¬ 
torney, a verdict was found, esta- 
blisliing the genuineness of i^ upon 

evidence 
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EVIDENCE. 


evidence satisfactory to the Judoe 
who tried the cause, and to the 
Court upon his r^ort of it. In 
the course of the trial, an inspector 
of franks, who had never seen the 
party write, was called to prove, 
from his knowledge of hanu-writ- 
ing in general, that the signature 
in question was not genuine, but an 
imitation; this evidence having 
been rejected, the Court refused 
to disturb the verdict, on the ground 
that such evidence, even if admis¬ 
sible, was entitled to very little 
weight, and that the issue being to 
satisfy the Court, a new trial 
ought not to be granted, unless for 
the rejection of evidence which 
might reasonably have altered the 
verdict. Quaere, if such evidence 
be admissible at all. Gurney v. 
LanglandSf H. 2 and 3 G. 4'. Page 

330 

7. An estate in fee, upon the deter¬ 

mination of a life estate, was de¬ 
vised to the wife of A. B. A. B. 
was one of the attesting witnesses 
to die will. The testator died in 
1179, and the wife of A.B, died 
in 1813, before the previous life 
estate was determined : Held, that 
A. B. was not a good attesting 
witness to this will. Hatfield v. 
Thorp, E. 3 G. 4. 589 

8. Where a libellous paragraph, as 

E roved, contained two references, 
y which it appeared to be in fact 
the language of a third person, 
speaking of the plaintiff’s conduct, 
and the dechuation in setting it 
out, had omitted those references: 
Held, that these omissions altered 
the sense of die remainder, and 
that the variance was fatal. Cart- 
mright V. Wright, E, S G.4. 615 

3. Where a copyholder has been ad¬ 
mitted to a tenement, and done 
fealty to the lord of a manor, he 
is estmped.in an action by the lord 
for a iOTfeiturc, from shewing that 
tlic legal estate was not in the lord 
to 


at the time of admittance. Doe 
dem. Nepean v. Budden, E. 3 G. 4. 

Page 6%> 

10. To an action on bill of exchange 

the defendant pleaded non assump¬ 
sit to all but a part, and as to that 
part a tender. Replication, that 
after the cause of action accrued, 
and before the tender, the plaintiff 
demanded the smaller sum; Held, 
that this issue would only be sup¬ 
ported by proof of the demand of 
the precise sum tendered. Rivers 
V. Griffiths, E. 3 G. 4. 630 

11. A petition, addressed by a cre¬ 

ditor of an officer in the army to 
the secretary at war, bonfi. fide and 
with a view of obtaining, through 
his interference, the payment of a 
debt due, and containing a state¬ 
ment of facts which, though dero¬ 
gatory to the officer's character, 
the creditor believed to be true, is 
not a malicious libel for which an 
action is maintainable. In such an 
action, even upon the general issue, 
evidence may be received to shew 
that the writer bona fide believed 
the facts stated in the petition to 
be true. Fairman v. Ives, E> 

SC. 4. 642 

12. A bill against an attorney was 
filed of Michaelmas term, and ap¬ 
peared by the memorandum to 
nave been filed on the 28th No¬ 
vembers Held, that evidence was 
admissible to shew tliat it was actu¬ 
ally filed on the 24th December: 
Held, also, that a demand and re¬ 
fusal is evidence of a prior con¬ 
version ; and, therefore, where 
deeds were in defendant’s posses¬ 
sion prior to Michaelmas term, and 
the demand and refusal proved 
were on tlie day after that term, it 
was held, that tliis was evidence of 
a conversion before the term. 
Wilton V. Girdleslone, T. SC. 4. 

847 

13. Where premises had been dr- 
luised by two tenants in common, 

and 
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and the rents for a time paid to tlic 
agent of both, but afterwards the 
tenant had notice to pay a moiety 
of the rent to each of the two, and 
the rent was so paid accordingly, 
and separate receipts given; Held, 1 
that it then became a question of I 
fact for a jury to say, whether it 1 
was the intention of the parties to 
enter into a new contract of de¬ 
mise, with a separate reservation 
of rent to each. Povois v. Smith, 
T. 3 G. 4. Page 850 

EXECUTION. • 

See Fieri Facias. 

EXECUTOR. 

The property of a deceased person 
vests in liis executor from the time 
of his death, in an administrator, 
from the time of the grant of 
the letters of administration ; and, 
therefore, where A. took out let¬ 
ters of administration under a will, 
by which he was appointed exe¬ 
cutor ; and after notice of a subse¬ 
quent will, sold the goods of the 
testator: Held, that the rightful 
executor in an action of trover 
was entitled to recover tlie full 
value of the goods sold, and A. was 
nut entitled, in mitigation of da¬ 
mages, to shew that he had admi¬ 
nistered the assets to that amount. 
IVoalleff, Executrix, v. Clark, E. 
3(;.4. 744 

EXECUTORY DEVISE. ‘ 
See Devise, 8. 

E.\TRA-PAllOCIIIAL DIS¬ 
TRICT. 

See Settlement, 4. 

FACTOR. 

The owner of goods being indebted 
to a factor in an amount exceeding 
their value, consigned them to him 


for sale; the factor being idso simi¬ 
larly indebted to I. S., sold the 
goods to him. The factor after¬ 
wards became bankrupt; an^ on 
a settlemeut of accounts between 
I. S. and assignera, I. S. al¬ 
lowed credit to them for die price 
of the goods, and he then proved 
the residue of his claim against the 
estate: Held, that as me factor 
had a lien on the whole price of 
the goods, such settlement of ac¬ 
counts between the vendee and the 
assignees, afforded a good answer 
to an action against the vendee for 
the price of the goods, brought 
cither by or on the account of me 
original owner. 

By 47 G. 3. sess. 2. c. 28. s- 29. 

All contracts for coals are to be 
fairly entered in a book to be kept 
by the factor, subscribed by the 
buyer; and a copy of sucli contract 
is to be delivered by the factor to 
the clerk of the market, within an 
hour after the close of the market.**^ 
A factor having coals coiuigned to 
him for sale by A., sold the same, 
and entered the contract in his 
book, as having been made for C., 
the master of the ship. It was not 
signed by the purchaser; but, in 
the copy delivered to the clerk 
of the market, the purchaser’s 
name, as well as tliat of the factor, 
was inserted; the factor had no 
autliorit^ to insert the name of the 
master in his contract, but it was a 
common practice in the coal trade 
so to do. Qtuere, whether, under 
the circumstances, an action migiit 
be brought in the name of C. for 
the price of the coals. Hudson v. 
Granger, M. 2 G. 4. Page 27 

FEME COVERT. 

See Copyhold, 1. Practice, 23. 

FIERI FACIAS. 

1. The growing crops of a tenant 

having 
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having been seized under a fi. fa., 
a tn-it of hab. fac. noss. was sub- 
. BfMuently delivered to the she- 
rlft, in an ejectment, at the suit of 
the landlord, fonnd^ on a demise 
made long befm^ the issuing of 
thefi. fia.: Held, that Rie dberiff 
was not bound to sell the growing 
crops under the fi. fa., inasmuch as 
they could not in point of law be 
cfmsidered as belonging to the te¬ 
nant, the latter being a trespasser 
from the da^ of the demise laid in 
the declaration. Hodgton v. Gas- 
eoigae, M. 2 G. 4. Page 88 

2. A sheriff has no right, under a fi. 
fa., to seize fixtures, where the 
house in which they are situated is 
the freehold of the person against 
whom the execution issues. fVian 
V. Bart, and Anotherj E. 

3G.4. 625 

FINE. 

See Mortoagor ako Mort¬ 
gagee, 2. 

By marriage settlement, dated Dc- 
. eember, 1806, certain manors and 
lands were limited to the husband 
for life, remainder to the wife for 
life, remainder to the use of the 
first and other son§ of the marriage 
successively in tail male; remain¬ 
der in case the wife should survive 
the hiisband, to her in fee; but if 
she should die in the liferime of her 
husbsmd, remunder to tlie daugh¬ 
ters successively in tail male; re¬ 
mainder to the use of such persons 
related by blood or consanguinity, 
and in such estates or interests, 
and in suidi manner, and charged 
with sneh sums of money in favour 
of such persons so related, as she 
by her arill might appoint; and in 
case of no such appointment, to 
her in fee. The settlement also 
contained a power for the rinstees 
there named, at the requnt, and 
by the direction of the husband 
11 


FINE. 

and wife, or the survivor, to sell 
or exchange the settled estates, 
and for that purpose, to. revoke 
all and any of the uses contdined 
in the setUement; and also a cove¬ 
nant by the hui^mid fw further 
assurance on his part, and that of 
his wife, and all persons claiming 
under him. In pursuance of this 
settlement, certain fines were le¬ 
vied. deed, dated March ^ 

1807, reciting the settlement, and 
the fines levied in pursuance there¬ 
of, and the limitations therein con¬ 
tained, and further, that the wife 
was desirous of acquiring an abso¬ 
lute power of appointment over 
the manors, &c. cxiQiprised in the 
settlement, in the event of her 
surviving, or dying in the lifetime 
of her husband, and there being 
a general fitilure of issue of her 
body, inheritable to the manors, 
&e. under die settlement, the hus¬ 
band and wife covenanted to levy 
certain fines, sur conusance de 
droit come ceo, with proclama¬ 
tions, to J. G. and his heirs, of all 
the manors, &c. comprised in tlie 
settlement: wiiich fines were to 
operate, and to be taken to oper- 
ate, first, for corrob'oraring the 
uses eontained in tlie settlement 
antecedently to the limitations to 
the use of the wife in fee-simple, 
and subject thereto to the use of 
such persons, &c. as the wife by 
will or deed might appoint. In 
pursuance of this latter deed, se¬ 
veral fines come ceo were levied 
by the husband and wife: Held, 
that, under tliese circumstances, 
these latter fines did not operate 
to extinguish, destroy, or suspend 
the right or power of the husband 
and wifh, and the survivor of them, 
to request and direct a sale or ex¬ 
change of the settled estates under 
the powers for that purpose con- 
tmned in the settlement, so as to 
prevent an exercise of those powers 
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FORFEITURE. 


bv the trustcen. 7'hr Karl anij 
Countns of Jersey and Others v. 1 
Deane, E. 3G.4. ‘ Page 569 

FIXTURES. 

A itlieriiF has no right under a fi. fa. 
to seine fixtures, where the house 
in which they are situated is the 
freehold of the person against' 
whom the execution issues. Winn 
V. IngUbyt E. 3 G. 4. 625 

FORFEITURE. 

See Copyhold, 2. 

Devise of a mansion-house and lands 
to trustees, upon trust until John 
Lnscombe ^laimitig should attain 
the age of 21 years, and tlicn to 
him for life, he taking and using 
the testator’s surname of Lns¬ 
combe instead of his own surname, 
with limitations over to his first 
and other sons in strict settlement, 
tliey severally taking and using the 
testator's surname instead of their 
own. There were other limita¬ 
tions over to otlier persons. The 
will then contained a proviso, that 
when any of the premises thereby 
devised should vest in any person 
not bearing the surname of Lus- 
eomhet that person should, as soon 
as he should be in possession of 
the estate, take upon himself the 
name of Luscomoet and use the 
same as for and instead of his own 
surname, and should, within three 
years then next after, procure his 
own name to be altered to the tes¬ 
tator’s surname of Lnscombe by 
act of parliament, or some other 
effectusa way for tliat purpose, and 
in case any of tlie persons to whom 
the estate was limited, and who 
should be in possession of the same, 
should not twe and use the testa¬ 
tor’s surname, but should neglect 
to get an act of pn-liament, or 
some other authori^ as efiectual 
for that purpose os aforesaid, for 
the space of three years next after 


he should be in possession, that 
then the estate devised for the 
benefit of such persom so neglect¬ 
ing to get such act-of parliament, 
or other authority, should cense, 
and become void, as if no such 
u^ or estate had been thereby de¬ 
vised ; and the same should imme¬ 
diately, upon the expiration of the 
three years, go over to and vest in 
the person next in reuuunder or 
reversion, in the same manner as 
if such person so neglecting to 
change .hu surname was dead with¬ 
out issue, upon thu express con¬ 
dition, that such person so to take 
did and should also take the testa¬ 
tor’s surname, and get an act of 
parliament, or some other autho¬ 
rity as efiectual for that purpose, 
otherwise the estate was to go 
over again. J. L. Manning, be¬ 
fore he caune of age, or entered 
into possession of the premises de¬ 
mised, took upon himself, used, 
and bore the surname of Luseombe 
and no other. But no act of par¬ 
liament had ever been obtained au¬ 
thorising him to cliange his name, 
nor was tlie king’s license for that 
purpose obtained within three 
years after he so entered into pos¬ 
session: H^jid, that inasmuch as 
he bore the surname of Lnscombe 
at the time when the estate came 
to him, he had substantially com¬ 
plied with the directions of the 
testator, and that he did not incur 
a forfeiture of that estiUe by not 
obtaining an act of parliament, or 
other authority, the proviso only 
applying to penons not hesaing 
the surname o£ Lnscombe, at the 
time when the estate vested in 
them. Dae dem, Lnscombe v. 
Yaies, H. 2 and 3 G.4. ,Fage 544 


FOREIGN ATTACHMENT. 

Hie 19G>S. c. 70. «.4. is confined 
to those suits in inferior courts 

where 
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FRAUDS. 


HABEAS CORPUS. 


where the proceedings^ arc similar 
to those in the superior courts j 
and, therefore, does not extend to 
the case of a foreign attachment. 
Bidmer ▼. Mar*fialt, T. SG.-I. 

Page 821 

FRAUDS, STATUTE OF. 

1. The agent contemplated by the 

17th sect, of the statute of frauds, 
who is to bind a defendant by his 
signature, must be a third person, 
and not the other contracting 
party; and, therefore, where an- 
auctioneer wrote down the defend¬ 
ant's name by his authority oppo¬ 
site to the lot purchased: Held, 
that in on action brought in the 
name of the auctioneer, the entry 
in such book was not sufficient to 
take the case out of the statute. 
Farebrother v. Simmonst H. 2 and 
3G.4, 333 

2. A,f a merchant in Londout had 

been in the habit of selling goods 
to B.t resident in the country, and 
of <dclivering them to a whamngcr 
in Londortt to be forwarded to B. 
by the first ship. In pursuance of 
a parol order from goods were 
delivered to and acco|ited by the 
wharfinger to be forwarded in the 
usual manner: Held that this, not 
being an acceptance by the buyer, 
was not sufficient to take the case 
out of the 29 Car. 2. c. 3. s. 17. 
Hanson and Another v. Armitajre, 
H. 2 and 3 G< 4. S57 

3. An estate in fee upon the deter¬ 

mination of a life estate', was de¬ 
vised to the wife of A. B. j A. B. 
was one of the attesting witnesses 
to Uie will. The testator died in 
1779, and the wife of A. B, died 
in 1813, before the previous life 
estate was determined: Held, that 
A. B. was not a good attesting 
witaess to this will. Hatfield v. 
Thorp, E. SG.4i. 589 

4. Where there was a verbal contract 


by the plaintifl's, who were millers, 
for the sale of a quantity of flour, 
which, at the time, was not'pre¬ 
pared, and in a state capable* of 
immediate delivery: Held, that 
this was a contract for the sale of 
gooils within 29 Car. *2. r. 3. s. 17. 
Garbutt v. Watson, E. 3 G. 4. 

Page 61.S 

5. A horse was sold by verbiil con¬ 
tract, but no time was fixed fov 
the payment of the price. The 
horse was to remain with the ven¬ 
dor for 20 days without any charge 
to the vendee. At the expiration 
of that time the horse was sent 
to grass, by the direction of the 
bu}'er, and* by his desire entered 
as the liorsir of one of the vendors : 
Held, that there w'as no accept¬ 
ance of the horse by the vendee 
within 29 Car. 2. c. 3. s. 17. Carfrr 
V. 2'oussaint^ 'T. 3G. 4. 8.oi 

FREEHOLD. 

See Fixrunss, 1. 

FRIENDLY SOCIETIES. 

See PX.EAD1KG, 27. 

GAME. 

In order to constitute the oiTence itf 
keeping a setting dog, within the 
5 and 6 Anne, c. 14. s. 4., the dog 
must be kept for the purpose of 
killing and destroying game ; and, 
therefore, where it appeared that, 
at the time when the alleged of¬ 
fence was charged to have been 
committed, the dog was tied up, 
and never went out into the field 
with its master, this was held not 
to be an offence within the statute. 
Hazard v. Homer, H. 2 and 
3G.4. 317 

HAnEA.S CORPUS. 

See Phactice, 20. 


HAR- 



HIGHWAY. 


INCLOSURE ACT. 99S 


HARBOUR DUES. 

An aA of parlianicnt, imposing a 
tonnage duty on vessels coming 
into the harbour of Dover, con* 
tained an exception of all vessels ; 
employed in his majesty's service: ' 
Held; that a vessel hired by the | 
postmasters'gencral to carry the ; 
mails and government dispatches to \ 
and from Dover, to Calais, &c. the j 
master of which was permitted to \ 
carry passengers and their luggi^, 1 
and bullion, upon freight, is a ves 
sel coming within the exception. 
Hamilton v. Stow, E. 3 G. 4. 

Page 649 

HIGHWAY. 

See Inci-osurk Act, 4. 

Two magistratoi authorised the sur¬ 
veyor of a turnpike road which ran 
through twenty-nine townships, to 
collect for the repair of the road 
a composition in lieu of the statute 
duty'. The surveyor was not exa¬ 
mined upon oath as to the necessi^ 
of the composition. He afterwsurds 
made an assessment of six-pence 
in the pound upon the annual va¬ 
lue of the lands of a particular 
township through which the turn¬ 
pike road passed. The sum to be 
collected under the assessment was 
the utmost which the surv^or of 
the turnpike roads could in any 
case demand from the inhabitants 
of the township, and much ex¬ 
ceeded what was required to put 
that part of the road lyii^ in the 
township into complete repair. 
The turnpike surveyor having re¬ 
turned the assessment to the sur¬ 
veyor of the highways of the town¬ 
ship, directed him to collect the 
sums therein mentioned. Upon a 
refusal to pay the sum assessed by 
an inh^itant of the township, two 
magistrates granted a warrant of 
Vox. V. 


distress to levy the same: Held, 
t^t the warrant was had, th^ma- 
gistrates having no jinisdictiott 
whatever, upon the ground that, 
in (wder to legalise the demand 
under the assessment, it ought to 
have been previoudy ascertained 
how' many days’ statute duty woidd 
be required to put the nm into 
complete repair, the composiUon 
being demandable only in respect 
of that number of days statute 
duty. 

Kemble, that in order to justify 
magistrates in granting an autho¬ 
rity to collect a composition in 
lieu of statute duty, it should be 
made to appear upon oath, to both 
the magistrates present, that the 
road can be more effectually re¬ 
paired by such composition. 

Sembfe, also, that where the 
composition is to be collected in 
several townships, it ought to. ap¬ 
pear on the ffice of the authority 
Itself, that, in the judgment of die 
magistrates, a composition, in lieu 
of statute duty, is adviseable in 
each particular township. Stanley, 
Bart. V. Fidden and Others, H. 2 
and S 6.4. - Page 4S5 

INCLOSURE ACT. 

1. A., having purchased an estate 
free from rectorial tithes, with a 
right of common thereto annex^; 
the common was afterwa^ in¬ 
closed under an act of parliament, 
and certiun land was allotted to A. 
in lieu of his said right of com¬ 
mon : Held, that no tithe was pqr-' 
able in respect of the allotted land. 
Steriev. Morm, Af. 26.4. 9IF 

2. An inclosure act empowered the 
commusioners to make a rate to 
defray the expenses of passii^ and 
executing the act; and en ac t e d , 
that persons advancing vaamBy 
should^ be repmd out of the- dot 
money raised by the comnuasion- 

ST era. 



<19* INCLOSURE ACT. 


INFANT. 


em. Expente* were ieoaimd in 
execMioa of the net belbre 
Mijr n>0 wee made. To defray 
tlMie expeaaea tEe comnmuoaen 
drew dniRa upon tkeir bankers, 
leqniiiiig 'them to pay the sums 
tbmeiB mentioned on acconnt of 
tfie poMic drainage, and to place 
the smne to their account as coni- 
wumioners. The bankers, during 
nperiod of rix years, continued to 
advance considerable sums by pay¬ 
ing these drafts: Held, that the 
commissioners were persorially re- 
monsiUe to the bankers for the 
mafts so made. 

Hie latter having from time to 
time made half-ymrly rests in the 
account, and charged mterest upon 
the balance then struck, and the 
commisMoners havn^ assented to 
that mode of keeping the accounts, 
it was held, that this mode of 
charging of intoest half-yearly was 
not unlawful on the grou^ of 
usury. Eaton and OtJiert v. Bed, 
M, 3G.4. Page S4 

S. By Ml inclosnre act it was enacted, 
thm the commusnoners should set 
out, allot, and award certain por¬ 
tions of lands out of the commons 
to ^ inclojMd, unto the impro¬ 
priate rectors'ond curate, in lieu 
of all great and vicarial tithes; and 
the conunissionen were required 
to dhtinginsb by their award the 
several aBotmentn to the impropri- 
me rectors idd^mrato respectively, 
and the same aHotments were 
tileMby declared to in ftill sa- 
tisfitotien and discharge of'- all 
tithes: Hdd, imder thw act, that 
Ihe^ titheowere net extingnished 
until tire oommissioneiu made their 
award; EMrr.Antuon,M,SG.4. 

47 

4. h clause in an ittclosure act, a 
ceinmissicibarwas authorised tostop 
up any provided it Im done 
by the ordtoi and with theaencur- 
venee oflwe|nstices, and thatorder 
was-to ba subject to an appeal in 


like manner, and under such form 
and restrictions, as if the same had 
been originaly made by sucji jus¬ 
tices. By a subsequent clause, 
any party f^grieved was to be at 
liberty to appeal at any time within 
six months after the cmusc of com¬ 
plaint. Under this act, the com¬ 
missioner, with die 'Concurrence 
and order of two justices, stopped 
up a road without giving the pub¬ 
lic notices required by the 53 G.ii. 
c. 68.: Held, that a party ag¬ 
grieved might, under these cir¬ 
cumstances, appeal at any time 
within six months. Quaere, whe¬ 
ther it be necessary to give such 
notices where roads are stopped 
up under the provisions of an in* 
closure act. Bex v. Townsend, H. 
2 and 3 G. 4. Page 420 

indictment. 

SreCaiMiKAL Inform ATioK, 3. 
INFANT. 

1. An infant cannot be appointed to 

the office of clerk of a Court of 
Requests, where it is part of the 
duty of the officer, to receive the 
money of the suitor. Garidge v. 
Evelgn, M, 2G.4. 81 

2. Where an infant held fahmrif out 

as in pBitnership with I.S., and 
continued to act as such till within 
» short period of his coming of age; 
but there was. no proof of his doing 
any act as n partner after twenty- 
one : Held, tnat it was hia duly to 
notify bis disaffirmance of the part¬ 
nership on arriving at twenty-one; 
and as he had neglected to do so, 
that he was responsible to persons 
who had trusted A & with goods, 
subsequently to the infiuit'a attain¬ 
ing twenty-cme, on the credit of 
the partnersh^. Gooda- mud Ben- 
nim V. Hstrmam iin araoa)^ Af . 
2 G.4w 147 

9. Where judgment of nooaiit had 
been given in an action hrought 

against 



INSUUANCE. 


faunal m infiMM* il i* no ground of 
•oror that tho iaiiuit had appeared 
W^aMarncy. Bird v. P^gt H. 
fl-andSG.d. Page 418 

INSOLVENT ACT. 

See Pkacticb, 26. 

INSUUANCE. 

See Covenant, 1. 

1. By a policy, a ship was insured at 
aad from Hidl to her port or ports 
of loading in the Baltic Sea and 
Gulf of Finlaadt with liberty to 
pfoceed to and touch and stay at, 
any poet or ports whatsoever, for 
any purpose, porticularlv at Elsi- 
nore, without being deemed a 
deviation. The ship touched and 
stayed at Eltinere an4 Danteict to j 
deliver goods, PiUau being her 
port of mmling: Held, that this 
was a deviation. Stdlif and An¬ 
other v. Whitmore, M. 2 £r.4. _ 45 

2. A policy was effected on living 
aniands, srarranted free from inor- 
taiky and jettison, la the coarse 
of the voyage, some of dieanjoiais. 
Ml consequence of the a^todon of 
die skip ia a storm, were killed; 
null others, from the same cauM, 
reeeived sueh injury that they died 
b^ie the termination of the voy¬ 
age insured: Held, that this wm a 
loss by a peril of the s^ for which 

the uaderwriterswere liable. Lam- 
venee v. Aherdein, M. 2 G, h. 107 

3. Wheie, ia an acUoa on a policy 
of iasumnee on ship, in the usual 
form, for twelve months, at sea and 
in port, t^ loas averred was as fol¬ 
lows: that the ship liaviag ■mved 
at the harbour of St,J; »» dis¬ 
charged her casgo, it bm»^ ne- 
ceMVY to place ber> and ihe ws 
occormagly placed, ia a gravmg- 
dock, there to be repaired, and 
near to a eertaia wharf in the 

(Mcing^ock; and thsty wliilftt she 


was there, by the violmtce of the 
wind mid wewier, she ana ttuo^ 
over on her side, whereby tihe 
struck the ground with great vio<* 
lence, and was bilged, Ac.: Held, 
that this was a loss witbip the ge¬ 
neral words of die pofiqr, ** all 
other perils, losse^ and miafor-- 
tunes, &c." for which die under¬ 
writers were liaUe. Held, aho, 
that the above facta, with ^ ad¬ 
ditional circumstance of there bmng 
two or three feet water in the 
graving dock when the aetddent 
happened, did not amonnt to a loss 
by perils of the sea. Philip and 
Another v. Barbert M. 2 G. 4. 

Page 161 

4. The underwiitera on a pidicy of 
insurance are liable for a loss aris¬ 
ing immediately from a peril of the 
sea, but remotely from the negli¬ 
gence Of the master and mariners. 
iValier v. Maitland^ M, 2 G. 4. 

171 

5. Where, during the coarse of a 
voyage upon an inland iilivigition, 
it Mcame necessa^, in order to 
repair the navigadon, to draw off 
the water; and the shm, in cense- 
qaemm, having been plimed in the 
most secure situation that could 
be found, wbfn the water was 
dhawn off, went by accident upon 
some {Mlea, which were not pre¬ 
vious^ known to be there: Xseld, 

tais was a stran^g within the 
usual memorandum in the polipy, 
the accident haring happenm not 
in the ordtaaiy coarse of such voy- 
asre. Bauner v. Godmmd, in. 
SG.4. , 

6. Insurance from Xioadba to JoaMfca 

genmnolly. The goods insured 
were dcatined to a particular place 
in the iriand, and the usual course 
in w M*b cases woa tar tba riiqi to 
proceed to an odjuiniag port, and 
these to tsaosbip tba caigo into 
ahidlapi; but no infr n ua ti on of 
thiawaai^eato the underwriters: 
Held, notwithstanding, tint they 
3 T 2 wera 
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JUSTICES. 


LANOLOKl) AND TENANT. 


' were liable for a Ims occurring 
- after such transbipment on board 
the shallops. Stewart v. M. 
9 G, 4. Page 238 

7. Where a ship and cai^ was bar 
ratrously taken out of her course 
by the crew, and the. ship and part 
of the cargo sold, and the remain¬ 
der sent home by another vessel: 
Held, that this was a total loss of 
the cai^ from the time of the 
• committing of the act of barratry. 
Dixon V. Reidt E. 3 G. 4. S&i 

INTEREST. 

See Aoministratob, I. 

IRISHMAN. 

See SaTTLEMEKTr 3. 

JUDGES’ CERTIFICATE. 

See Practice, 32. 

JURISDICTION. 

See Justices, 1, 2. 

JUSTICES. 

1. It is not necessary, in order to 

S ive the justices at sessions juris- 
iction, to hear an appeal against 
overseers’ accounts, that such ac¬ 
counts should previously have been 
examined and allowed pursuant to 
50 G. S. c. 40. Rex v. The Jus- 
tiees CdekestcTt H. 2 and 3 
G.4. . 5.35 

8. llie proviso in 55 Geo. 3. e.51. 
M. 1., stating that that act shall not 
give any jurisdiction to ftie justices 
■of the county over any places situ¬ 
ate within the limits of any liberties 
or ftwicbises having a separate ju¬ 
risdiction, is confined to franchises 
having a separate jurisdiction co¬ 
extensive with that possessed by 
the county justices; and, there- 
ftwe, where the justices of the city 
of fi. had no jurndiction by charter 
to try felons, it wi^ held that the 

lO 


dty of B. was liable to the county 
rate. Rex v. Clarke, B. SG.4. 

Fagf! 665 

3. An order of sessiems for levying 
and paying to the treasurer of the 
county a sum to enable him to re¬ 
imburse certain persons for an an¬ 
tecedent debt, although such debt 
had been incurred for coun^ pur¬ 
poses, is bad. Rex v. The Justices 
of Flintshire, E. 3 G. 4. ' 761 

LANDLORD AND TENANT. 

1. The growing crops of a tenant 

having been seizea under a fi. fa., 
a writ of hab. fac. poss. was sub¬ 
sequently delii'ered to the sheriff 
in an ejectment, at the suit of the 
landlord, founded on a demise made 
long before the issuing of the fi. 
fa. Held, that the idieriff was not 
bound to, sell the growing crops 
under the fi. fit., inasmuch as they 
could not, in point of law, be con¬ 
sidered as belonging to the tenant, 
tbc latter being a trespasser from 
the day of the demise laid in the 
declaration: Held, also, that the 
sheriff had no right to allow to the 
landlord a year^ rent, under the 
statute of 8 Ann. c. 14., that statute 
contemplating an existing tenancy, 
which in this case must be taken 
to have ceased on the day of the 
demise in the ejectment. Hodgson 
v. Gascoigne, M. 2 G. 4. 88 

2. A landlord has no right to dis- 

. train, unless there be an actual 

demise to the tenant at a fixed 
rent; and, therefore, where a 
tenant was itf- possession, under a 
memorandum of agreement -to let 
on lease, with a purchasing clause, 
for 21 years, at the net clear rent 
of GSd., the tenant tn enter any 
time on or before a particular day : 
Held, that this only amounted to 
an agreement for a future lease, 
and that no lease having been 
executed, and no rent subse¬ 
quently 



LANDLORD AND TENANT. 


qttCBtljr pud, the landlord was not 
entitled to distrain. Dank v. Hun- 
lea, //. 2 and 3 G. 4-. Page 322 

8. A covenant by a lessee, that he 
will sufficiently muck and manure 
the luid with two sufficient sets of 
muck within the space of six of 
the last years of the term, the last 
set of muck to be laid upon the 
premises witlun three years of the 
expiration of the term, is satisfied ! 
by the tenant’s laying on two sets 
of muck within the three last years 
of the term. PtnonaU v. Aloores, 
//.2and3G.4. 416 

4. Where, by a local act, it was pro¬ 
vided that a drainage tax should 
be paid by the tenants of the lands 
«md grounds charged with the 
same, who might deduct and retain 
the same out of the rents payable 
to their landlord. And also, that 
in case of neglect to* pay, tlic tax 
might be levied by distress on the 
goods and chattels w’hich should 
be found on the lands charged 
with the tax in arrear, and if the 
same should be untenanted, or no 
sufficient distress could be found, 
the lands and grounds chargeable 
should remain as a surety for the 
payment thereof, and might be 
taxen possession of, and let in dis¬ 
charge of the tax; Held, that the 
tenants to be charged with the 
tax, were those in whose time the 
tax accrued due, and not the 
tenants for the time being. And, 
therefore, where an outgoing te¬ 
nant having paid his rent in full, 
had lefl property on the premises, 
whicli was afterwards distrained 
for the tax duo during his tenancy, 
and he was obliged to pay it: 
Held, th^ he might recover the 

' same in an action against his land¬ 
lord for money paid. Damson v. 
Zan/on, //. 2 9na3G. 4. <521 

5, Where a copyholder has been ad¬ 
mitted to a tenement and done 
fealty to the lord of a manor, be is 


mri 

estopped in an action by the lord 
for a forfeiture, from shewing that 
the legal estitfe was not in the 
lord at die time of admitUmce. 
Doe dent. Nepean v. Buddent E. 

8 G. 4. ^ Page 626 

6. A tenancy by virtue of an agme- 

ment in writing for three months 
ceruun, is a tenancy ** for a term” 
within the meaning of the 1 G. 4. 
e. 87. Doe dem. Phillips v. Roe, 
£. SG.4. 766 

7. Where a tenant holds from year 

to year, but without a lease or 
agreement in w'riting, it is not a 
case within 1 G. 4. c. 87* s. 1. 
Doe dem. Earl ofBra^ord v. Roe, 
£.3G.4. ■ 770 

8. Where certain mill-machinery, 

together with a mill, had been 
demised for a term to a tenant, 
and he, without permission of his 
landlord, severed the madiinery 
from the mill; and it was after¬ 
wards seized under a fi. fa. by the 
sheriff, and sold by him: Held, 
that no property passed to the 
vendee, and that the landlord was 
entitled to bring trover for the 
machinery, even during the con¬ 
tinuance of the term. Farrant v. 
Thompson, T. 3 G. 4. ^ 826 

9. By lease granted in 181^ and to 
take effect from 1820, certmn 
houses, together with a piece, of 
ground which was part of an ad¬ 
joining yard, were leased to^ a 
tenant, together with all ways with 
the smd premises or any part 
thereof used or enjoyed before. 
At the time of granting the lease, 
the whole of the yard was in die 
occupation of one person, who had 
always used and enjoyed a certain 
right of way to every part of that 
yard: Held, that the lessee was 
entitled to such right of way ^to 
the part of the yard demisea /to 
him. Kooysira v. Lucas, T. S G.4. 

: 830 

10. Where premises had been, dar 

3 T'S mised 
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LEASE. 


Bailed by two tenanti in common, 
sad the rent for a time paid to the 
agent of both, but afterwards the 
tenant had notice to pay a moiety 
of the rent to eadi of die two, 
and the rmit wai so piud accord¬ 
ingly, and separate receipts given 
Held, that it then became a ques-. 
tion of fact for a jury to say, whe¬ 
ther^ it was the intention of the 
parties to enter into a new contract 
of demise, with a separate reserv¬ 
ation of ren^to each. Pamsjv. 
Smilht T. S u. 4. Fsge 8^0 

11. Two messuages were conveyed 
to sucli uses as ^.-should appoint, 
end in defhult of appointment to 
A. for life, and after the deter¬ 
mination of that estate in his life¬ 
time to B. for the life of A.^ in 
trust for A. and his assigns; with 
remainder to A, in fee. A. leased 
both these messuages to a tenant 
at an entire rent of 651.10s. for a 
term of years, and during Ae con¬ 
tinuance of that term, ccmtracted 
to sell the reversion of one of the 
m essua g es to C. In the contract 
the mesBuaTO was described on 
lease, together with another, and 
diat the apportioned rent in re¬ 
spect of it was 401. A. and B. 
afterwards conveyed the reversion 
of both houses, and the entire rent 
ni 651.10s. unto C. to certain uses, 
vis. as to the said messui^ which 
A. had contracted to sell, and the 
yearly rent of 4^, together with 
all powers and remedies reserved 
Ibr recovering the rent of 651. 10s. 
to sudi uses as A. should appoint; 
and as to the other messuage and 
the residue of the entire rent, to 
the use of in fee. A. nor¬ 
wards qinointed the messuage 
whidi he bad contracted to sml, 
and the impordoned rent to the 
vendees Hdd, diat the latter did 
net acquire the same rights and 
remedies agrinst the lessee as he 
would have acquired if Ae rent 


had been legally apportioned by a 
iury, the lessee ibr the term not 
being bound by an apportionment 
made without his consent. Blut 
V. Collins, T. 8 G. 4. Page 876 

LEASE. 

1. Where there were two assign¬ 
ments of the smne lease of pre¬ 
mises within the county of Miadle- 
sex, and that executed last was 
registered first: Held, that the 
dc^ last rostered, must in a 
court of law be considered as 
firaudulent and void, in conse- 

a nence of 7 Ann. c.^. s, 1., al- 
tough the party claiming under 
the second assignment usd full 
knowledge, when it was executed, 
• of die prior execudon of the first 
assignment. Doe dem. Robinson 
V. AUsop, A/. 2 Cr.4. 142 

2. By a private act paued in the 
yofr 1720, certain estates were 
settled in strict setdement, and a 
jmwer was reserved to the remec- 
dve tenants in tail, by deed, to 
lease any part of the lands thereby 
setUed, '** for the term of three 
lives or twenty-one years, or for 
any term or number of years de¬ 
terminable upon the death or de¬ 
termination of three lives, so as 
upon every such lease there be 
reserved, mid made payable yearly, 
during ihe condnuance thereof, 
the usual and accustomed yearly 
rents, boons, and services mr the 
same; and, so as there be con¬ 
tained therein, a condidon of re- 
entiy for non.payment of the said 
rent, and rents thereby to be re¬ 
served.*' By lease, dated the 6th 
Januaru, 1785, a tenant in tail of 
die said estates demiwd a part of 
the premises thereby, settled to 
hold from the date or ^e lease for 
mnety-nine years, if three persous 
herein nauiM should so loiqg; live, 
yielding and paying yearly and 

every 
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cvwy year durinff the oiiid term, 
unto the leMor, the yearly rent of 
SQf. upon the 25th March and 29th 
S^embert by even and equal por- 
Itonti the first^yment to be made 
on the 25lU ov March ensuing the 
date of the lease. There was a 

E roviso that, if the rent should not 
e paid on those days, or if certain 
amerciaments and fines therein 
mentioned, after reasonable de> 
round, should not be paid, it should 
be lawful for the lessor, his heirs, 
and assigns, to re-enter and dis¬ 
train, and the distress to take 
away, dcuin, and keep, until the 
rent be satisfied; and there was 
the folloM’ing proviso for re-entry: 
“ tliat in case the said yearly rent 
should be unpaid for the space of 
twenty-eight days after it becune 
due, being lawfully demanded, it 
should be lawful for |he lessor, his 
heirs, and assigns, to re-enter.” 

Previous to the time of passing 
the act, the premises demised by 
this lease had been demised jointly 
with other premises by the settlor's 
ancestor, by a lease bearing date 
2d Fdtruarut 1708, ** for ninety- 
nine years, ci^erminable upon three 
lives, at a yearly rent of 82/. pay¬ 
able oil the same days as those 
mentioned in die lease of the 6th 
Januarjift 1785, and the first pay 
ment to commence on the 25th 
March ensuing the date of the 
lease.” It contmned also a rimilar 
power for the lessor to distnun 
and a power of re-entry, upon the 
rent being behind for twenty-eight 
days, upon its being lawfully de¬ 
manded, and not paid, and no 
sufficient distress being found upon 
the premises. It did not appear 
whether any other lease was grant¬ 
ed between that period and the 
year 1756. At that time modier 
lease of the premises, demised by 
the lease of the 6th January^ 178.5; 
was granted at a rent of 32/. pay 


able at the same period aa in the 
other leases, cohtanui^ the saiqe 
powers of distress and re-entry for 
non-payment df rent as those in 
the leau of the 6th Jttmury, 
1785:, 

Held, that it was not a 
valid objection to the lease of the 
6th 1785, that the rent 

Was' made payable on the Hfith 
March and 29th S^ember.t (al¬ 
though the term commenced on 
the 6th ^anuaryimi. that therefore 
there. was a forej^d rent, which 
might pr^udice the remainder¬ 
man,-) inasmuch as the rent was 
made payable on the same days 
by the former lease, and, there¬ 
fore, this was the usual and ac¬ 
customed rent: 

Hdd, secondly, for die same 
reason, that it was no objection to 
the lease tliat the rent was made 
payable by - half-yearly payments, 
aiuougk the power required it to 
be payable yearly; tlie wtud yearly 
meanmg a payment of rent m the 
year; 

Held, thirdly, that it was no ob¬ 
jection to the lease, thiU by the 
terms of it the landlord could dis¬ 
train only after a reasonable de¬ 
mand, and that he was bound to 
detain the distress until the dis¬ 
tress was satisfied; for this being 
a clause introduced for his benefit, 
he was not thereby abridged of 
any right of distress whidi he had 
by common law, or of side, under 
the statute 4and 

Held, fourthly, that it was no 
objection to this lease, that-the 
dame of re-entry reserved the 
right of entry to the landlord iwon 
the rent being twentjr-«ight days 
in arrear, lor this waa a reaSonible 
condition of re-entry, and was eon- 
fiormable to the old loeie^ - Hor 
was it any objection that the right 
of entry was -made.to depend i^n 
the rents being la^fdly aeaMinded, 
3 T 4 for 
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for die landlord was not thereby 
dmrited of the benefit of the 
4 G. fi. e. 98^ and consequently 
was ehtided by dAt statute to enter 
without making any demand: 

Held, also, that part of the 
premises formerly demised jointly 
with others at one entire rent, 
might be let under die terms of 
thS power at a rent bearing the 
same proportion to the old rent, 
that the premises demised by the 
lease bore to the whole premises 
formerly demised. Doe dem. Earl 
qf Shretvtburjf v. Wtltortf H. 2 and 
_G.4. PageSeS 

S. A covenant by a lessee that he 
will suffimently muck and manure 
the land with two sufficient sets of 
muck within the space of six of the 
lut years of the term, the lost set 
of muck to be liud upon the pre> 
mises within three years of die ex¬ 
piration of the term, is satisfied by 
rae tenants laying on two sets of 
muck widiin the three last years of 
the term. Powaail. v; Moora, H. 
2 and 3 G. 4. 416 

LIBEL. 

1. The Court will grant a criminal 
information for a ybel upon a pub¬ 
lic body of men, upon an affidavit, 
stadng the publication of the libel 
by the dcrendant. Re* v. WU- 
iMms, £.3G.4. 595 

3. Where a- libellous paragraph, as 
roved, contained two references, 
y which it appeared to be in foct 
the language of a third person 
speaking of the plaintiff’s conduct, 
and the declaration in setting it 
out had omitted those references: 
Hdd, that dtese omisdons altered 
diev-aense of die remainder, and 
that the variance was fotal. Caii- 
teright ▼. Wrig^ JE. S G. 4. 615 

9. A pedtiaii.addressed by acreditor 
of an officer in the army to die se- 
. metary at war, bonk fide and with 


a view of obtaining, through his 
interference, the payment of a 
debt due; and contiuning a state¬ 
ment of facts, which, though dero¬ 
gatory to the officer’s character, 
the creditor believed to be true, is 
not a malicious libel for which 
an acdon is maintainable. In such 
an action, even upon the general 
issue, evidence may be received to 
shew that the writer bonk fide be¬ 
lieved the facts stated' in the pe¬ 
tition to be true. Fairman v. Ives, 
E. 3 G. 4. Page 642 

LIEN. 

1. The owner of goods’ being in¬ 

debted to a factor in an amount 
exceeding their value, consigned 
them to him fur sale; the factor also 
being similarly indebted to /. S., 
sold the gqpds to him. The factor 
afterwards became bankrupt, and, 
on a settlement of accoupts be¬ 
tween /. 5. and the assignees, /. S. 
allowed credit to them for the 
price of the goods, and he then 
proved the residue of his claim 
against tlie estate: Held, that as 
the factor hud a lien pn the whole 
price of the goods, sudi settlement 
of accounts between the vendee 
and the assignees, afforded a good 
answer to an action against the 
vendee for the price of the goods, 
brought either by or on the ac¬ 
count of Uie original owner. Hud- 
eoH v. Granger, M. 2 G. 4. 27 

2. >f. afiareign merdiant,purcliasedin 
Ills own name, but pn account and 
witli the money of B., British 
merchant, certain bank shares in 
the French funds. The latter drew 
bills upon A., which he accepted, 
on the security of those snares 
standing in bis name; and these 
bills were assigned by B,, for a 
valuable considWation, to CL, a 
British subject. Before they be¬ 
came due B. authorised A,, by let¬ 
ter. 
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to the teitator, but accepted after 
his death, it wae held, **«■* the 


ter, to sell the bank shares, in 
order to reimburse himself against 
^be bills. Before that letter arrived 
A, had stopped payment, and after¬ 
wards beranie bankrupt, and the 
bilta were dishonoured; B, also 
afterwards became bankrupt; C., 
by process in tlie foreian country, 
attached the bank wares stiH 
standing in the name of A. for the 
debts due to him upon the bills; 
and the Court there decreed that 
the bank shares should be sold, 
and that the proceeds should be 
applied, first to pay a debt due 
from B.toA.t and afterwards to 
retire the bills. Under this decree 
C. received a certain sum of money 
on account of the bills: Held, that 
the assignees of A. could not re¬ 
cover back this money as belong¬ 
ing to B. Cazenove and Anothert 
Assifmees of Pov^r and IVaruoickt 
Bamrupts, v. Prevost, M. H U. 4. 

Page 70 

S. A carrier had given notice that all 
goods would be subject to a Hen, 
not only for the freight of the par¬ 
ticular goods, but abo for any ge¬ 
neral balance due from their rc- 
spectixe owners. Goods having 
been sent by tlie carrier, addressed 
to the order of /. S. a mere factor: 
Held, that the carrier had not, as 
against the real owner, any lien 
for the baJance due* from I. S. 
Quaere, whether, if the notice had 
been, tliat all goods, to whomso¬ 
ever belonging, should be subject 
to a lien for any general balance 
that may be due from the persons 
to.whoni they are addressed, he 
would have any right to retain the 
goods for the buance due from 
/. S. Wrigkt V. Sndlt H, 2 and 
S G. 4. 350 

LIMITATIONS, STATUTE OF. 

1. Lt an action by an administrator 
upon a bill exchange, payable 


statute of limitations begins to run 
from the rime of granting the let¬ 
ters of administration, and not 
from ftie time the bills become 
due; there being no cause of adion 
un^ there is a party capable of 
•WTOg. Murray, Administrator ▼. 
The East India Company^ M. 
2 G. 4. Page 204 

2. Where on a plea of actio non ac- 

crevit infra seunnnos, it appeared 
that a writ of testatum special ca¬ 
pias was issued, within six yean in 
Michaelmas term, and an alias tes¬ 
tatum capias in Easter term follow¬ 
ing, but no writ in HUary term: 
Held, thi^ this was sufficient to 
t^c the case out of the statute, 
the suit being actually, alAongh 
irregularly, commencra within Sx 
years, and that the continuances in 
Hilary term might be supplied at 
any time. Beardmore v. Ratten- 
buryt H, 2 and S G. 4. 452 

3. In order to save the statute of 
limitations, it is sufficient that the 
writ be sued out, and the return 
thereon indoned upon it in time. 
It is not necessary that the writ 
should be delivered but of the 
sheriff’s office as returned. Ta^r 
and AnoMer, AssigneeSf v. 

Aim,/ f.2andSG.4. 489 

4. Where premises were mortgaged in 
fee, with a proviso for re-convey¬ 
ance, if the principal and interest 
were paid on a given day, and in 
the mean time that the mortgagor 
should continue in possession; upon 
special verdict it was found that 
the principal was not paid on the 
given day, bat that the morteyor 
continued in possession. . There 
was no finding by the joiy, dither 
ilint interest had or hod not been 
pnM by the mortgi^or: Held, that 
upon this finding, it must be taken, 
that the occupation waa by the 
permission of the mortgagee, and, 

con- 
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wmeifmeaify, diat ahiMHigh nitre 
than tnren^yeaniiad elinaad dnce 
deifanit In p ayent of -the m on ey , 
atiil the atMrtganee nna not baned 
•bT^heaUtnfeeoriinHtatioiM : Hdd, 
alao, that an ontry ia not neceaaary 
to avoid a fine levied by thd niort* 
gager. HcU v. Dee Mm. Surtees 
(m €rtw% E. S G*4w Page 687 


LORDS’ ACT. 

See PAJtTMXMHiP, 2. 

1. When a defendant ia in neeution 

for a partictdar dcdit, under SOO/., 
ahho^hthe a{[gregate of the debts 
for which he is in execution ex¬ 
ceeds that sum, he ia ludile, at the 
instnnee of the particular creditor, 
to be brought up under the com- 
pidsoiy clause in the lord’s act, 
SS 6. S. e. 5. C^utppM v. Ashleyt 
M2andSG.4. 537 

2. The notices required by 32 G. 2. 

c. 28. s. 16., need not be personally 
served on the detainihg creditors. 
Where the service was awom to be 
on. die attorney of a creditor re¬ 
siding abroad, it was held sufficient, 
although die affidavittdid mn state 
that be was the attorney last em¬ 
ployed in the suit under which the 
ms w v e nt was detained, the ob¬ 
jection being taken by the insol¬ 
vent, and not on the part of the 
creditor. Chaamdl ▼. AMeyt E. 
SG.4. 749 

3. A married woman who, with her 

husband, is in exeendon tar a debt 
contracted bp her before coverture, 
ia not endtfed to be dischai^ed 
under the insolvent act; die not 
being cqiable ^ executes war¬ 
rant of attorney, and cw^ving 
with the other terms requiiw by 
the 1 G. 4.6.119. S.25. Exfarte 
DeaeoHtE,3Gm4h 759 


MANDAMUS. 

See Practice, 21.44. 

MARRIED WOMAN. 

See PRACTifra, 23. 26. Lords* 
Act, 3. 

MARRIAGE SETTLEMENT. 
See Dxvisx, 4. Fire, 1. 

MEMORIAL. 

See Ammuity, 2,3. 

MILITIA MAN. 

See SXTTJUEMEMT, 1. 

MINES. 

See Poda Rate, 1. 

MONEY HAD AND RECEIVED. 

See Pleading, 11. 

MORTGAGOR AND MORT¬ 
GAGEE. 

1. A mortgagor in possession of the 

premises mortgaged, is tenant to 
the mortgagee. Partridge e, Bere^ 
E. 3 G.4. Phge 604 

2. Where premises were mortgaged 
in fee, widi a proviso for re-con- 
veyance, if the principal and in¬ 
terest were pmd on a given day, and 
ia the mean time, that the mcn^- 
gor shotdd continue in possession; 
upon special verdict, it was found 
tut die prindpal was not paid on 
the given day, but that the mort- 
ngor conmiued in possession, 
^ere was no finding by the jury 
either that interest had m had not 
been pmd by the mortgagor: Held, 
that tqiu this findiog. It. must be 
taken, that the occupation was: by 

>die 
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the pcrmtanon of the moitsagee, 
and coneequently, that aldiough 
rfnore than twenty years had elapsed 
since default in payment of the 
money, atiU the mortgagee was not 
barredbv the statute of limitations t 
Held, also, that an entry is not 
necessary to avoid a fine levied by 
the mortgagor. HaU v. Doe dem. 
Swteee and Another^ in error, 
E, 3 G. 4. Page 687 

NEW TRIAL. 

See Pbactice, 28. 

NON-USER. 

See Court, 1. 

NOTICE OF ACTION. 

By a local act relating to the com¬ 
missioners of sewers for Westmin¬ 
ster, it was provided that no pliun- 
tiff should recover in any action 
brought for any thing done in 
punuance of the genei^ acts for 
sewers, or that act, unless notice 
in writing was ^ven to the defend¬ 
ants, specifying the cause of such 
action. A notice stated that the 
defendants, who were contractors 
under the commissioners, made, 
altered, Ac. certain sewers, &c. 
running under, through, or ad¬ 
joining, or near to the plaintiff’s 
house, in so negligent, incautious, 
unskilful, improvident, and impro¬ 
per a manner, that it fell down; 
and by the d^aration and proof 
given, it appeared that the sewer 
aid not run close to the plaintiff’s 
house, but close to five other 
houses adjoining thereto, and that 
the house yrsa damaged, and fell 
in consequence of the fall of a 
stack of chimneys of one of those 
houses, which had been built on 
the of the sewer, and which 
had been insufficiently shored up 
by the defendants during the con- 


tiauaaeeKf the work t Ifel4,tiuit 
this notice safficseoily daseirilhed 
die cause of acdon : Hdd also, 
that oornmisEioiien of aewen, and 
persons workins ky thehr ardiv, id 
the course of tfse tieo c ass ay tepair 
of a sewer in diennunghboudieod 
of houses, are bound to tidn all 
such prcqier precautions for eeour- 
ing them, and to diore them up if 
necessan', as skilfiil persons would 
do, and that they were hound, 
under the above circumstanoes, to 
give specific notice to the owner «f 
the house to which the stack of 
chimneys belonged, of their con¬ 
struction, and of the dangw arsring 
dierefirom, and that a genmal no- 
dee to him to take proper means 
to secure his house was not suffi¬ 
cient. Jones V. BM, T. SG. 4. 

Page 837 

OUTLAWRY. 

See Pleabiitg, 25. 

PACKETS. 

See Harbour Dues, 1. 

PARTNERSHIP. 

1. Where an infimt held himsdf out 

as in partnership with J, 5., and 
condnued to act as simh till with¬ 
in a short' period of hh comiim of 
age, but ihere was no proof of his 
doing any act as a partaer after 
twenty-one: Held, that it was his 
duty to nodfy his disaffirmiuice of 
the partnerihip on arriving 
twen^-one; and, as he badneg- 
lectea to dio so, that he was re¬ 
sponsible to persons who had 
trusted J. S. with goods, subse- 
quendy to the infont^ attaimng 
twenty-one on the credit of^the 
partnership.. Goode t. Harruon, 
M, 26.4. 147 

2. By a deed o£ dbsdudoa of part¬ 
nership a power was reserved to 
the remaining partners to use the 

name 
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name of the mirmg pwtMT m the 
preeecutiee of all auka. la an 
actien ia which jodgment had been 
obOeaed by all tiM partnen befbre 
the diaaolutum, it waa held that 
the remaining partnen had autho* 
ri^, nnder that power, to give to 
the defendant a note for the pay¬ 
ment of the ux-pencea under the 
Liwda* act on behalf of them- 
advcB and the retiring partner. 
BmrtOH and Other* r, latUt^ M. 
86.4. Page 867 

S. By deed. A, and J3. covenanted | 
to become parbiers in the business 
of army clothiers, for ten years, and 
- that A. should advance ^,0001. as 
part of the capital for carrying on 
the buaneas, and that B. should 
find a like sum; diat A., during 
the continuance of the partnership, 
should have out of die profits, if 
sufficient, or, if not, out of the ca¬ 
pital, 20001. yearly for his share of 
the profits. J3. then covenanted 
that, on the determination of the 
partnership by effusion of time, 
the sum of 20^0001. should be re¬ 
paid to A.i that B. should gua¬ 
rantee all debts and pay all losses. 
In an action brought upon this 
deed to recover the 80,0001. at 
the expiration of the ten years, 
the -defendant pleaoed, that the 
deed was executed by way of shiA, 
in pinrsuance of an usurious agree¬ 
ment. That plea, upon issue join¬ 
ed, waa negatived by the verdict of 
of the jury, and judgment was 
^ven by the Court of C. P. for 
the jplaiatiffi: Held, upon error in 
K. B., that after that finding the 
deed mutt be taken to disclose the 
real intention of the parties, and 
tbatit waa not, therefore, void upon 
the ground of usury. Gilpin v. 
Enderby, 'T. 3 6.4. 9.64 

PAWNBROKER. 

1. A pawnbroker is a broker within 


the 5 6.8. e. SO. *. 39., and, there¬ 
fore, subject to the bankrupt laws. 

A person who had formerly tal^n 
in goods upon pledra, but had 
ceased to do so, still continuing 
to sell the unr^eemed pledges, 
thereby carries on the trade of a 

E awiibroker, and is subject to the 
ankriwt laws. Itavdhuon v. Pear- 
soR, Af. 8 G. 4. Page 184 

2. A pawnbroker has no right to sell 
unrraeemed pledges after the ex¬ 
piration of a year from the time 
the goods were pledged, if the 
original owner teniler lum the prin- 
cipal and interest due. Walter v. 
Smith, H. 2 and 3 G. 4. 439 

PENAL ACTION. 

1. In order to constitute the offence 
of keeping a setting dog within the 
5 and 6 Anne, c. 14. *. 4. the dog 
must be kept for the purpose of 
killing and destroying game; and, 
therefore, where it appeared, that 
at the time when the alleged of¬ 
fence was charged to have been 
committed, the dog was tied up, 
and never went out into the fielcl 
with its master, tliis was held not 
to be an offence within' the sta¬ 
tute. Hatftoard v. Horner, //. 
2 and 3 G. 4. 317 

2. J. S., being the master of the 
workhouse, appointed by and re¬ 
ceiving orders from the guardians 
of the poor of the parisii of W., 
bought provisions from A. B., one 
of such guardians: Held, that A.B^ 
was liable to the |)enalty of 100/. 
imposed by the 55 G. 3. c. 137. s.6. 
West V. Andrews, //. 8 and 3 G. 4. 

328 

PERIL OF THE SEA. 

See iNSURANca, 2, 3. 

PERJURY. 

See Criminal Insorhatiok, S. 

PERPETUITY. 
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PERPETUITY. 

See Devise, 8. 

PF.W. 

See Action- ox the Case, 1. 
PILOT. 

Sre Shu* Owsi:r, 1. 

I'LP.ADIN'C;. 

1. A„ li. uid C, entered into a bond 
to the king, the condition of which 
was, thu. A., as sub^istribuloT of 
stamps, should well and truly ac 
count for aU stamped vellum which 
he should receive, and should 
{Miy to the commissioners the du¬ 
ties payable for such stamped vel¬ 
lum, and also the price of such 
vellum, together wim all monies 
which he should receive on account 
of ibe duties on personal legacies 
and stage coaches. A., as sub- 
distributor, becomes indebted to 
the king in a certain sum, and af¬ 
terwards becomes bankrupt, and 
obtains his cerUficate. A sci. fa. 

. having afterwards issued upon the 
bond, B., one of the sureties, paid 
a sum pf money to compromise the 
suit, and a certain other sum in 
defending the same: Held, in an 
action brought by the surety to 
recover these sums from the bank¬ 
rupt, that A. was a person ** surety 
for, or liable for, a debt,” of the 
bankrupt, within the meaning of 
the 49 G. 3. e. 121. s. 8.; and, con¬ 
sequently, that the latter w-as pro- 
tec:ted by his certificate: Held, 
also, that the general plea of bank¬ 
ruptcy was well pleaded. Wentcott 
v. Hodges, M. 2G.4. Page 12 

2. Declarmipn stated, that in cem- 
sideration tliat plaintiff would as¬ 
sign to defendant a bill of ex¬ 
change, defendant undertook, Are.; 
and then averred, that plaintiff did 
assign the bill. It appeared that 
the parties Iwd agrcM that the 


plaintiff should give the-bill to 
tlm defendant; the latter, however, 
mnrhig over ^ jnroceeda of 
Dill to the plainti ff In putinance 
of the a^mment, the plaintiff by 
d^, assigned to the de&uiant the 
bill, and all sums of money due 
thereon, to and for the defendant’s 
own use; and the defendant cove¬ 
nanted to pay to the plaintiff a sum 
equal to any money he shmdd re¬ 
ceive on account of thebiU: Hdd, 
that the declaration imported that 
the pluntiff bad made an absolute 
as^ment of the bUl, imd, con¬ 
sequently, the asugnment in 
evidence beum only con^donal, 
tliis was a fetal variance. VoHsan- 
dau V. Burt, M. 2 G. 4^ Page 42 

3. Assumpsit in consideration that 
the plaintiff, for the accommoda¬ 
tion and at the request of the 
defendant, would accept certain 
bills of exchange, and would de¬ 
liver them so accepted to the 
fendant, in order that he might 
negotiate the same for Ifis own 
benefit, defendant undertook to 
provide money for the payment of 
the laid bills as they bec^e due, 
and to indemnify the plaintiff from 
any loss or damage by reason of 
the accep^ce thereof. Breach, 
Uiat the aelendant dfid not provide 
money for the bills, nor indemnify 
the plaintiff from danmge, by rea¬ 
son whereof the plaintiff as ac¬ 
ceptor, was forced and oUiged to 
pay (b the holders of the bills cer¬ 
tain sums of money, with interest, 
cliarges, and expenses: Hdd, 
upon demurrer, that as piaintiff 
might be entitleff upon this dedar- 
ation, to recover special daman, a 
set-off was not a good plea. Merd- 
cattle V. iVetAenoooti, M. 2 G. 4^- 93 

4. Declaration upon four bOls - of 
excluuige. Plea in bar, that de¬ 
fendant was inddbted to'plaintiff, 
in divers large suras of money, for 
goods sold, and that for securing 

to 
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which he 


'to tha^plwaliS lh»<teid aever 

hie bMhrapMyt accepted wb^l of 
diaim the' phiatiff, 
lef one of the 
raaie of mone^ in 
■O'indebted ac arare- 
eaid; and thae he had aerapted 
each of the aevnal bills of ex> 
ehanm ifar which the action 
wae bcoughty in pagrment of one 
other of the aaid several sum of 
moaejf' in which he so stood in- 
debced as afoiesaid. Thepleathen 
■***«^f that de fen daot had doly be- 
ceaiM bankrupt, and that the bills 
of exchange aKotioned in the de- 
elacalion wereproveable under die 
cominisuon; and dwt the plaint^, 
being-creditovB for the amount of 
the money comprised in all the 
several kails, proved the amount 
of one bill only under the com¬ 
mission, and thKeby made their 
eieedon to take the benefit of 
the- codnahaion, net only with re¬ 
spect to the d^t so proved, but 
aJaaaato the bills and debts men- 
ia the dedaradon: Hdd, 
kdemorrqr, that this plea could 
BOt be sa p pocte d first, bmnse the 
proef of a ddw andcr the com- 
Bshsum of baakmptfy cannot be 

S ad in bar to an acdoa at law 
|fat fiar the sasae -debt t te- 
ji that the elacdon of the 
creditor to takothe benefit of the 
oewwdssiow is confined by the 
49G.8i e.l9U s.14. to. the debt 


ortiiallj proved, and does not ex¬ 
tend to fUsdnet debts qusdem gc- 
■aris’daeatthe samodmen Haneu 
tmd Amtihaw «■ Chremmoodf iw. 
SG.4. 

5u The giving ap a sait, insdtuted 
to Wy a qoeadon lespe^ng vrinch 
dio law is doobtful, IS a good con- 
sidaradon for a promiae to pqr a 
sripnhited snai^ aad» therefore, 
where a ship, hovayr ow board a 
pilot requicM by law, ran fool of 


another veisd, and pioceedingy 
were instituted by tha owners of 
the latter, to compel the ownen of 
the former to make good the ua- 
mage, and the former vessel was 
detained undl bail was dven, and 
peikding such proccemngs, the 
agwnts of the owners of the vessel 
detuned agreed, on the owners of 
the damaged vessel renouncing all 
claims on the other vessel, and on 
dwir proving the amount of the 
dama^ done, to indenmify them, 
and to pay a stipulated sum by way 
of dam^e: Had, that there bang 
contradictory decisions as to the 
point, whether ship owners were 
liable for an injury done while their 
ship was under the controul of the 
pilot required by law, there was a 
sufficient consideration to sustain 
the promise made fay the acents of 
the owners of the detmned vessel, 
to pay die 'stipulated damages. 
Lmgridge and (Hken t. Dorville 
and AnotAert M* 2 G.4. Pajra 117 
6. Where in an action on a paicy of 
insurance on ship in the usual form, 
for twelve months, at sea and in 
port, the loss averred was as fol¬ 
lows; that the ship having ar¬ 
rived at the harbour of St. J., 
and discharged her cargo, it be¬ 
came necessary to place her, and 
she was accoraingly placed, in a 
graving dock, there to be repaired, 
and near to a certain whart in the 
graving dock; and that whilst she 
was t^e, by the violence of the 
wind and weather, ahe was durown 
over on her side, wherdiy she 
struck the ground with great vio¬ 
lence, ai^ was bilged, &c.: Hdd, 
that tluB was a loss vnthin the ge- 
aod wonfo of the pdfi^, ** all 
other perils, losse^ and misfor¬ 
tunes, ftCi, for whi^ the under¬ 
writers were liable: Hdd, also, 
that the above fods, with thead- 
ditiend dreumstanee of there be¬ 
ing taro ar three feet water in die 

graving 
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graving dock wliea the accident 
happened! didnotamoant to a km 
}n perila of the aea. I^nUipt v. 
Barber, M. 8G.4. Page 116 
7. The condition of a bond* after 
reciting that defendant and J. S- 
had mlivered and indoraed to 
the plaintiff a bill of exchange, 
dmrn hjJ.S. and accepted by 
A. was. that defendara and 
J.8., or either <ff them, their 
heirs. &c. should pay ^ or cause 
to be paid, to the puuntiff, his ex 
ecutors, &c. the turn seemed by 
the bill, within one mondi after it 
should become due and payable, 
in CMC it should not be then paid 
by the acceptor, to the plinntiff, 
his executors, &c. according to the 
tenor of the said bill, together with 
interest from the time the bill be* 
came due: Held, tliat to an action 
on this bond, it was not a good plea, 
thiA the bUl, when due, had not 
been presented for payroCTt to the 
acceptor, or tiiat due notice of its 
dishimoiir had not been givim to the 
defendant and J'.&, or either of 
them. Mum^v.KingfM* 2Cr*4t. 

165 

8. It is not any defence at law to an 
action on a bond against a surety, 
thy t by a parol agreement time has 
been given to the principal. Davn 
and Oikert, v. Prendergrats, M. 

2 G.4. 187 


An agent havigg money, in, his 
iMinia halonninw So-hin nainciBal.' 
purchases wish k n bift. of ex* 
dumge. whidt he indaasaa ogle- 
daBy to his paindpalt the hnaer, 
at the time, of the indorsemmt^ was 
deed, but that fiict waa not known 
to the agent: Hdd, that the pro* 
por^ in the bill passed to the ad* 
mimkcatoc of the prmdpd, and 
that he n^bt therefore sue upon 
the hiU in tint character: Held, 
also, that tiie admiustraior was 
only entitled to recover inteMd 
upofn biUa accepted aftao the death 
of the testator, ftom the time of 
demand of payment made by the 
adimmstrator, and not from the 
time the bills became due. 

Where the dcdaratiaR stated tiie 
drawing of certain taUa of ex- 
chmge, and their acoeptaaco after 
the death of the intestate,*the 
granting of the letters of admim- 
^tiyiLitwi to the plainriff, the defend* 
ant's liabili^, Ac.; and the de* 
fri^Hunfc plead^ tim the. cause of 
actiim md not acenue within rix 
years, to which the plaintiff re^t^ 
genei^y, that k did aocruo within 
six years: lit eras held, tiiat the 
repletion was good. Murray, 
T. The East India Campm^, iu. 
9 rs A * Pane 204 

10. In trespass, the first emmt of the 
declaration stated, that the defond- 


9. Asrampsit wiU Ue upon a bUl of ant assaulted and imprism^ plain 

exSSngT against-a Wing cor* tiff; and, 

^ struck, pulted, and pushed 

him about. Justification, that de* 
fendant arrested plaintiff imder 
process of court; and that plaintiff, 
Lhilrf in enstodv, having conducted 
himsdf in a violent manner, de¬ 
fendant mcesrarily, andto PN^t 
lus escape, strucl^ Hm, that 
tills latter pact of tim justifi^on 
not being pnwed, the plamtt^ra 
entitled to judgments ataft tfaait it 
w» not neeeaaaiy to aaer iMgn 
the battery by the defitatot: 

Jielo, 


poratkm, whose power of dwimg 
eccepting bills is recognised 
by statute. . . 

In an action an administrator 
upon a bUI of exchange, payAle 
to the tastator, but accepted aftw 
his de^ it was held, that the 
gratute of limitations beginato run 
from the time of granting tiio let* 
teraof adnuMStratioB, and not firom 
dw tuno the bfils become due, | 
being no-cause of action un* 

til there ia a party capable of suing. 
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Hddf dio, the Becond count of 
the dedareti<m (which omitted the 
battery) hanii|^ been justified by 
proof of the wnt and warrant, and 
arrest under than, the plaintiff, 
although one assault only was 
proved, was still entitled to judg¬ 
ment haviM proved the trespasses, 
as laid in tim first count. PMltm 
T. HomgtUe, Af. 2 G. 4. Page 2W 

11. Where the plainiiflb were cre¬ 

ditors and defendants debtors to 
T. and'Co., and, by consent of all 
parties, an arrangement was made 
that defendmts should pay to plain- 
tiflh the debt due from them to T. 
and Co.: Held, that as die de¬ 
mand of T. and Co. on defendants 
was for money had and received, 
the plaintifi were entitled to re¬ 
cover, on a count for money had 
and receved, against the defend¬ 
ants. Wihon V. Coufland, M. 
2 G. 4. 228 

12. The condition of a bond, after 
■ reciting that A. B. and C, had filed 

a bill in equity a^nst £. and JD., 
was, that the omigor should pay 
all such costa as the Court of 
Chancery should award to the de¬ 
fendants on the hearing of the 
cause: Held, by three Justices 

i Abbott dubitantc) tw the 

eath of £., before any costs 
awwded, could not be pleaded in 
discharge of the bond. Kipling 
T. Tumor, M, 2 G. 4. 281 

IS. In. order to constitute the offence 
of keeping a setting dog, within 
the 5 and 6 Anne, e. 14. a. 4., the 
dog must be kept for the purpose 
of killipg and destroying game; 
and, therefore, where it appeared 
that, at the time when the mleged 
oKeace was charaed to have been 
committed, the dog was tied up, 
and never wmit out into the field 
with its mastmr; this was held not 
to be Ml dfence within the statute. 
Houtoard v. Horaer, H. 2 and 
S O. 4. S17 


14. J. S, being the master of the 

wm-khouse, appointed by, and re¬ 
ceiving orders from the euardians 
of the poor of the pariw of H^., 
bought provisions from A. i?., one 
of such guardians: Held, diat 
A.B, was. liable to the pei^ty of 
lOOl., imposed by the 55 G.S. 
c. 1S7. S.6. West v. Andrews, H. 
2 G. 4. Page 328 

15. A printer cannot recover for la¬ 
bour or materials used in printing 
any work, unless he affixes his 
nmne to it, pursuant to the 39 G. 3. 

■ c. 79. r. 27. Bensley Bignold, 
H. 2 and 3 G. 4. 335 

16. An action at common law will 

not lie for disturbing another in tlic 
possession of a pew, unless the pew 
be annexed to a house in the pa¬ 
rish. Mainwaring v. Giles, H. 
2 and 3 G. 4. 356 

17 Where judgment of nonsuit had 
been given id an action brought 
against an infant, it is no ground 
of error that the infant liad ap¬ 
peared by attorney. Bird v. Pegg, 
H. 2 and 3 G. 4. 418 

18. Declaration stated that defend¬ 
ant covenanted to obey, abide by, 
and perform an award, and that 
he would nM prevent ^e arbitra¬ 
tors from makmg their awanl. It 
then stated that the arbitrators 
made their award, and therdiy di¬ 
rected the defendant to pay a cer¬ 
tain sum therein mentioned; and 
alleged as a.breach of the cove- 
venant. that the defendant did not 
pay the sum awarded. Plea, that 
belbre tlie award, defendant, hy 
deed, revoked the authority of die 
ariiitrators, of which revocation 
they had notice: Held, upon de¬ 
murrer, that defendant vras entitled 
to judgment, although it appeared 
by die plea, diM he had been 
guilty of a breach of the covenant 
to abide by the award by revoking 
the authority of the arbitcMors, 
the plaintiff being entitled to re¬ 
cover 



PLEADING. 


1009 


coTcr damages only in respect of 
the cause of action stated in his 
declaration, and not in lespeci. of a 
cause of action disclosed in the plea. 

The second count of the declar¬ 
ation stated the deed of reference, 
and then averred that defendant 
did, before themakingof the award, 
hinder and prevent Ae arbitrators 
from making their awvd in this; 
that the defendant, by a certain 
deed in writing, signed and sealed 
by him, after reciting, as is therein 
recited, did revoke tiic authority: 
Held, upon demurrer that this was 
an alligation, not of the mere legal 
eftect of the deed, but of the fact 
of revocation, iuid, that it was un¬ 
necessary to state that the arbi¬ 
trators had notice of the revocation, 
that being necessarily implied in 
the ai'crnient, that the defendant 
had revoked authprity. Marsh 
v. Bulteelt //. 2 and 3 G. 4. 

Page 507 

19. The contractors for making a 

navigable canal, having with the 
permission of the owner of the soil, 
erected a dam of earth and wood 
upon his close, across a stream 
there, for the purpose of complet- 
ing their w'ork, have a possession 
sufficient to entitle them to mun- 
tain trespass against a wrongdoer. 
Dyson and Another v. Collickt E, 
3 G. 4. 600 

20. Wlicre a libellous paragaph, as 

E roved, contained two retcrenccs, 
y which it appeared to be in fact 
the language of a third person, 
speaking of the plaintiff’s conduct, 
and the declaration in setting it 
out had omitted those references: 
Hdd, that these omissions altered 
the sense of the remwnder, and 
that the variance was fatal. Ca«- 
wi^ht V. Wrif^tt E. 3 G. 4. 615 

21. Ira an action on bill of exchange, 
the defendant pleaded non-asump- 
sit to all but a part, and as to that 
VOL. V. 


parl^ a tender. Replication, tlfat 
after the cause of action accrued, 
and before the tender, the plaintiff 
demanded the sum tendered: Held, 
that tins issue would only be sap> 
ported by proof of the demand ^ 
the precise sum tendered. Ricers 
V. GriffUhst £. 3 G. 4. Page 6M 

22. An action lies for the miuicious 

prosecution of a bad inffictment for 
perjury: Held, also, that a count 
stating that defendant had mali¬ 
ciously indicted plaintiff for wilful 
and corrupt peijury, is good a^r 
verdict, dthough die count did 
not set out any indictment. Pip- 
pett V. Hearn, E. 3 G. 4. 634 

23. A petition addressed by a cre¬ 

ditor of an officer in the army to 
the secretary at war, bond fide and 
with a view of obtaining, dirough 
his interference, the payment of a 
debt due; and containing, a state¬ 
ment of facts, which, though dcro* 
gatory to the officer’s character, 
the creditor believed to be true, 
is not a malicious libel for which 
an action'is maintainable. In such 
an action, even upon the general 
issue, evidence may be received 
to shew that the writer bond fide 
believed the facts stated in the pe¬ 
tition to be true. Pairman v. Ives, 
E, 3 G. 4. <542 

24. A count stating that defendant 

had and received to-the usc 'df the 
plaintiff a certain sum of'money, 
to be paid by the defendant to the 
plaintiff upon request; and the non¬ 
payment upon requrat, and that the 
defendant converted and disposed 
thereof to his own use, is bad upon 
demurrer. Orton v. Butler, E. 
3G.4. ^ 652 

25. In an original writ the defendant 
was described as T. B., of C., in 
the county of N., upon a writ of 
error, brought to reverse the out- 
lawiy; the error assigned was, (hat 
T, B, was not, before or at the 

3 U time 
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time of the original writ, of or con- the plea was hod, the bond bein.:; 

versant in G. aforemid, and tliat. a good bond at common law. ,/onrv 

there was not any town, hamlet, v./FooZ/ani, £. 3 G. 4. Page^7C‘> 

or place of the name of C. in that 28. A plointiil' paid into his own bank> 
county. Plea to this assignment of ers a cheque of 2.^)0/. drawn upon 
errors, that plointiiT prosecuted his them by a third person, which they 
writ with intent to declare upon a received without any objection : 

bond made by the defendant, by and in the course of the same day 

which he was described os T. It. the drawer of the cheque paid in 

of C. in the county of A'. .* Held, a sum of ntoncy, part of which he 

that this was an estoppel. Bonner particularly appropriated, leaving 

V. fFUkinsont E. 3G.4. Pagc6B2 a balance unappropriated of 237/- 

2G. A. covenanted that he would. The bankers, who were then credi> 

from time to time, at tlic request tors of the drawers to a large 

of B.t avow and confirm all actions amount, wTote on the next morn- 

that JB. should bring in respect of ing to the plaintiff stating, that 

a bond, of which > 1 . was the (^ligce, the cheque was not paid, but that 

without releasing the same. De- they would keep it in Ute hope 

claration stated, that B. com- of there being money to pay it: 

mcnced an action in the name of and on that day a further un- 

A.t against the obligor of the appropriated balance was paid in. 

bond, andtliat/I. didnot, altliough making altogether a sum cxcecd- 

often requested so to do, avonr and j ing the plaintiff’s cheque: Held, 

justify the said action, but, on the j that under these circumstances, 

contrary thereof, executed a re- the plaintiff might maintain money 

lease to the obligor of all actions, had and received against the bank- 

bonds, &c., by reason whereof the 'ers, and that the latter, being his 
plaintiff was hindered from re- agents for receipt of the money', 

covering the principal and interest, could not appropriate the balance 

his costs, and other expenses: to .the payment either of their own 

Upon special demurrer to this general account against the drawer, 

breach, it was held, first, that the or of two cheques presented on 

averment of reqi^st was unncccs- the same day, but subsequently to 

sary, and that it therefore required that of the plaintiff, and pmu W 

no venue, inasmuch as it appeared them. Kilsby v. JVilliants, T. 

that the defendant had, by execut- and Others, 3 G. 4. Sl.’i 

ing die release, disabled himself 29. Declaration for tithes bargained 
from brinjpng any action upon the and sold. Plea, that before the 

boad. Secondly, that k was no exhibiting of the plaintiff’s bill, 

ground of demurrer to the whole the defendant paid to the piuntiff 

breach, that the plaintiff was not a sum of money, parcel, &c. in dis- 

entided to recover the special da- charge and sati^acdon of the-pro- 

mage. Amory v. Broderick, E. miscs in the declaradon men- 

3 G. 4. 712 tioned, and that plaintiff accepted 

27. Debt on a bond given to plaintiff, the same in satisfaction end dis- 

as treasurer of a friendly society. ' charge of the promises, llcpli- 
Plea,thatth.erulesofthe 8 ocietyhad cation, diat before the exhibiting, 
not been confirmed at the quarter of the bill, the plmntiff had sued 

sessions, 'pursuant to 33 G. 3. out a latitat, and that the defend- 

c. 54.: Held, upon demurrer, that ant did not, before the plaintiff 

13 sited 
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•«ttrd out that writ, pay the plainlifT 
the ffiiiil fcum t>l' money in manner 
qfu\ f()rm uh the dviVniitUit huil 
aUegt'd. Upon demurrer, it was 
Uu\d t\tat t\io plea was bad, because 
it did not allege the payment to 
have been in discharge the eoslx 
and damages accrued by reason of 
tlie non>pcrfomiance of the pro¬ 
mises. Frauds v. Cryveell, T. 

» G. 4. Page 886 

PLEDGE. 

A. and J3. having agreed to purchase 
cottons on their joint account, di¬ 
rected their brokers to purchase 
the same. These purchases havi ng 
been made, warrants or orders for 
delivery were made out in the 
name of the brokers, and the 
cottons were left in tlieir pos¬ 
session as the brokoirs of A. Im¬ 
mediately after the purchase, fi. 
paid A. one half ot the valu^ 
After considerable purchases had 
been made, the brokers were in¬ 
formed tliat B. had an interest in 
the gooils purchased; A- after 
this, directed the brokers to pro¬ 
cure him. a loan on the security of 
the warrants, ' and C» advaiiccd 
money by discounting bills draw'n 
by Ao upon the brokers, as a se¬ 
curity for which, the whole of the 
warrants were deposited with C. 
by the brokers. While they were 
so deposited, tlie brokers receive 
directions both from A. and B. 
to make a division of the goims 
held on their joint account, which 
they did by appropriating spcmfac ! 
warrants to each party, and whicli 
division was approved of by bom. 
Before the bills became due, the 
brokers were directed by A. to get 
one half renewed, whidi C. agreed 
to do, and discounted fresh^ bills, 
and the brokers then left in the 
hands of C., as a security for the 


money thus advanced, the warrants 
belonging to B .; C., however, not 
then knowing that B. had any ia> 
tcrest in them: 

Held, first, that the first pledge 
did not transfer to C. any interest 
in that part of the goods which be¬ 
longed to B. Semble, that a sale 
by one of two tenants in common 
of the whole property, is a con¬ 
version as to the snare of one, and 
conseouently that trover is main¬ 
tainable : 

Held, secondly, that after the 
parUtion had taken place, the te-. 
nancy in common, if it ever had 
existed, was determined, and that 
being so, the second pledge was a 
pledge of a specific chattel belong¬ 
ing to B. which the brokers had 
no authority to make, and that 
trover was maintainable. Barton 
V. Williams, H» 2 and 8 G. 4. 

Page 895 

POOR. 

L S. being the master of the work- 
house, ^pointed by, and receiving 
orders from, tlie guardians of thp 
poor of the parish of bought 
provisions from A. JS. one of such 
guardians: Held, that A. B» was 
liable to the, penalty df lOOf. im¬ 
posed by the .55 G. 3. c. 137* *. 6# 
West v. Andrews, H. 2 and 3 G. 4. 

328 

POOR HATE. 

Whore the owner of the soil, by in¬ 
denture, granted to ccr^n ad¬ 
venturers full and free liberty to 
dig, mine, and search for tin, tin 
ore, &c., and tlie same to take Md 
convert to their own use, subjert 
to a reservation therein contained, 
and to make such adits, shafts, &c. 
as they should think necessary, 
yielding and paying to him one 
■full eighth share of all such ton, 
tin oro, &c., the same having been 
3 U 2 first 
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first sp^UIec^ picked, or otlierwisc 
made mcreliantable, and fit to be 
smeltccL And the indenture con¬ 
tained a power eitlier for payment 
in pre, or the amount thereof in 
mone}', which had been acted 
upon; and the owner had re¬ 
ceived it in money: Held, Uiat for 
this, his one-eighth sliare, he was I 
liable to be rated as an occupier 
of land, the reservation operating 
as an exception out of the demise, 
and not being of the nature of a 
rent. Itax v. The Inhabitants of' 
St. AustcU, E. S G. 4. Page 693 

POWER OF APPOINTMENT. 

Certain lands were convej’ed to A. 
S., his heirs and assigns, to such 
uses as C. D, should by deed ap¬ 
point ; and in default of, and until 
appointment, to tlte use of C. D. 
in fee. C. D. afterwards, in exe¬ 
cution of the power, by deed duly 
made an appointment of the said 
estates in favour of E. F. iri fee* 
C. D. at tlie time of making the 
appointment, was married. His 
wife was held not to be dowable 
out of these lands. Ray v. Pung. 
£.SG.4. 561 

t 

POWER OF ATTORNEY. 

See PaiKCiPAi. and Agent, 2. 

Where a power of attorney w'as given 
to fifteira persons, jointly or se¬ 
verally therein named, to execute 
such policies as they or any of 
tliem should jointly or severally 
think proper: Held, that an exe¬ 
cution or such power by four of 
the persons named was sufficient. 
Gidhrie v. Armstrong, E. 3 G. 4. 

628 

POWER- OF LEASING. 

See Lease, 2. 


PRACTICE. 

See Notice of Action. 

1. A submission to arbitration, under 

9 and 10 IV, 3. c. 15. s. 1., may be 
made a rule of court in vaca¬ 
tion. In the Matter of Taylor, M. 
2 6.4. I^e217 

2. Where a plaintiff in- error resides 

out of the jurisdiction of the court, 
he may be compelled to give se¬ 
curity for costs; and in default 
thereof, the defendant in error 
will be permitted to proceed on 
his judgment notwithstanding tiic 
writ of error. Lexais and Others v. 
Ovens, M. 2 6.4. 265 

3. A tipstaff is entitled to take a fee 
of 6s. and no more, for conducting 
a prisoner from the Judge’s Cham¬ 
bers to the King’s Bench. In the 
Matter of Salisbury, M. 2 6. 4. 

266 

4. Where on a plea of actio non 
accrevit infra sex annos, it ap¬ 
peared that a writ of testatum spe¬ 
cial capias was issued witliin six 
years in Michaelmas term, and an 
alias testatum capias. in Easter 
term following, but no writ in 
Hilary term : Held, tliat this was 
sufficient to take the case out of the 
statute, the suit being actually, 

I although irregularly, commenced 
within six years, and that tiic con¬ 
tinuance in Hilary term might be 
supplied at any time. Beardmore 
V. Rattenbury, H, 2 and S 6. 4. 

452 

5. In order to save the statute of 
limitations, it is sufficient that the 
writ be sued out, and the return 
thereon indorsed upon it in time. 
It is not necMsary that the writ 
should be deliverra out of the 
sheriff’s office as returned. Taylor 
V. Hipkins, H. 2 and S 6.4. 489 

6. Where, in the account between 

plaintiff 
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plaintiff and defendant, there arc 
Items clearly due on both sides, it 
i| an wrrest without reasonable and 
probable cause within 43 G, 3. 
c. 46. s, 3., if the plaintiff arrests 
and holds the defendant to bail for 
the amount due to him widiout, at 
the same time, giving him credit 
for the items clearly due on the 
other side of the account. He 
ought only to hold the defendant 
to bail for the admitted balance. 
Dronefietd v. Arcfierp 'H» 2 and 
3 G. 4. Page 513 

7. Where a rule has been obtained 
for staying the proccediims in 
ejectment till the costs of a rormer 
ejectment have been paid, the 
Court will not interfere, and pre- 
mit the defendant in case those 
costs are not paid before a certain 
day to be named by the Court, to 
non pros the qectment pending. 
Doe dem, Sutton v. Ridgway, H. 
2 and 3 G. 4. 523 

H. Where, in a case in which a cor¬ 
poration were defendants, the re¬ 
cord is %vithdrawn in consequence 
of the absence of a matcriu wit¬ 
ness who is one of the corooration, 
and it does not appear that such 
absence arises from the act of, or 
is in collusion with the other cor¬ 
porators, the prosecutor will be 
compelled to pay the costs of not 
proceeding to trial pursuant to 
notice. Rex v. The Mayors of 
Great Yarmouth, H. 2 and 3 6.4. 

531 

9. W’hcrc an attorney, knowing that 
bail ore insufficient, puts thern^ in, 
and gives notice of justification, 
he will be personally^ liable to pay 
the costs of the opposition. Blun¬ 
dell V. Blunddl, H. 2 and 3 G. 4. 

533 

10. A certificate to deprive a plain¬ 
tiff of costs, may be indorsed on 
the postea after costs have been 
taxed, and although the defend¬ 
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ant’s attorncj was present, and did 
not object to such taxation. Pox- 
oU V. Banks, H. 2 and 3 6.4. 

Page 536 

ll*^When a defendant is in execu¬ 
tion for a particidar debt under 
3001., although the aggregate' of 
the debts for wluch he is in exe¬ 
cution exceeds that sum, he is 
liable at the instance of tiic por- 
ticulw creditor to be brought up 
under the compulsoiy clause in the 
lords* act, 33 6. 3. e. 5. Chappell 
v. Ashley, H. 2 and 3 G. 4. 537 

12. A clerk to an attorney held, 

during the term for which he was 
bound, the office of surveyor of 
taxes under tlic crown: Held, that 
he could not, within 22 G. 2. e. 46. 
s. 8 & 10., be considered as serving 
his whole time and term in the 
proper business of an attorney, 
and that he ought not to be ad¬ 
mitted on the rml, and that having 
been admitted, he ought to be 
struck off. Ex parte Taylor, Gent, 
one, ^'C. 1/. 2 and 3 G. 4. 538 

13. In trespass the Court will, upon 
a proper case being made for it, 
require the plaintiff’s attorn^ to 
give to the defendants infonnation 
as to the place of abode and oc¬ 
cupation of • the plaintiff. And 
where the alleged assault was 
stated to have taken place, at a 
meeting at which many thousand 

S teoplc were present, and the de- 
endants did not know, and could 
not find out, after diligent en¬ 
quiry, who the plaintiff was, the 
Court tliou^ht it a proper case for 
their requiring such information to 
be given. Johnson v. Birley, H. 
2 and 3 G. 4. 540 

14. Where the facts tending to 
criminate a magistrate, took place 
twelve months before the wpli- 
cation to the Court, they refused 
to grant a criminal infortnation, 
although the prosecutor, in order 
3 U 3 to 
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tu excuse the delay, stated that 
the facts had not come to his 
knowledge till very shortly pre¬ 
vious to the application. Jtcji: v. 
Bishop^ E. 3 G. 4. Page G12 

15. An attorney brought his action 

for his bill of costs, and held the 
defendant to boil for a larger sum 
than was afterwards found to be 
due upon taxation, without having 
any reasonable or probable cause 
for so doing: Held, that this was 
a case wiwin the 43 G. 3. c. 4G. 
s. 3., and that, if not within the 
statute, still the Court in the ex¬ 
ercise of its jurisdiction over its 
ofBccis, would compel an attorney 
to pay costs under such circum¬ 
stances. Robittsou V. Elsanit L. 
3 G. 4. G(>] 

16. A motion for security for costs, 

on the ground of the plaintitf's 
residence abroad, cannot be made 
if the defendant has taken any step 
in the cause subsequently to his 
becoming acquainted with the fact 
of the plaiiitiii"8 being resident 
abroad, and therefore, tlie affidavit 
in support of the motion, if made 
afVer plea, must expressly state 
that defendant was not acquainted 
with it when he pleaded. Duncan 
V. Stint, E. 3 G. 4. 70‘2 

17« On motion for setting aside pro¬ 
ceedings on the bail bond, bail 
above having Justified the affidavit, 
must state that tlie defendant has 
a good defence upon the merits. 
Grottick V. BaUetf, E. 3 G. 4. 703 

18. Where bail are rejected on ac¬ 

count of the insufficiency of one, 
the bail piece becomes a nullity, 
and therefore, the notice slumld 
be for putting in and justifying 
bail, and not of adding bail. Lewis 
V. Gaddcrer, E. 3 4. 701 

19. Defendant being taken up on 
the 8th of June upon an iiulict- 
menl for a' libel, entered into a 
recugnizance-to appear and plead j 


within the first eight days of 
Trinilif term, and to try the cause 
at the sittings after that tc|au. 
The defendant pleaded not guilty, 
but did not give notices of trial, 
or make up the record either 
for the sittings after Trinity or 
Michaelmas term, nor were' the 
recognizances respited. The pro¬ 
secutors gave notice of trial after 
Trinity and Michaelmas term, but 
the causes were not tried. The 
defendant ivas ready and willing to 
take his trial on both these occa¬ 
sions. The recognizances were 
estreated m^lUTary term without 
any notice to the defendant, or any 
motion by the prosecutor: Held, 
that this estreat was regular. Rex 
V. Clark, E. 3 G. 4. Page 7'!i8 

20. The Court will grant a habeas 

corpus to the warden of the Fleet, 
to take the body of a debtor con¬ 
fined there, before a magistrate to 
be examined from time to time 
respecting a charge of felony or 
misdemeanour. Eix parte Griffith 
V. Griffiths, E. 3 G. 4. 730 

21. Where u return to a mandamus 

to restore a party to a corporate 
office is defective in form, but, on 
the whole, it appears that there is 
good ground for a motion, the 
Court will not award n peremptory 
mandamus; the only cflect of 
which would be to compel the 
corporation to restore an officer 
whom they would be bound im¬ 
mediately to remove in a more 
formal manner. Rex v. Edmund 
Griffiths, E. 3 G. 4. 731 

22. Attachment irregular, being ob¬ 
tained after summons to attend 
before a judge for payment of debt 
and costs, the plaintiff’s attorney 
nut liaving attended at the time. 
Rex V. Sheriff' of Middlesex in 
Woodward v. FcUham, E. 3 G. 4. 

74G 

23. On (ui application to discharge a 

defendant 
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«\i*.li:ndant out of custody, on the 
ground that she was a married 
w^man, it is necessary that that fact 
should be positively stated in the 
affidavit. And, therefore, where 
it was sworn that she was a married 
woman, as by certificate annexed 
will appear, it was held insuffi¬ 
cient. Harveif v. Cooke, E. 3 G. 

Page 747 

*24. Where a plea is so framed as 
that it may reasonably induce the 
plaintiff to consult counsel in order 
to know how to deal with it, the 
Court w'ill, on affidavit that such a 
plea is wholly false, permit the 
plaintiff to sign judgment as for 
w'ant of a plea. ShadxveU v. Ber- 
ihotid, K. 3 G. 4. 750 

25. It is not a valid objection on 

shewing cause, that a rule to com¬ 
pute'was moved on the day of 
signing interlocutory judgment for 
not bringing in the record. Bm- 
sen V. Ha^'ard, E. 3 G. 4. 752 

26. A married woman, who, with 

her liusbauul, is in execution for a 
debt contracted by her before 
coverture, is not entitled to be dis¬ 
charged under tlic insolvent act; 
she not being capable of executing 
a warrant of attorney, and com¬ 
plying with the other terms rc- 
<]uired by the 1 G. 4. c. IIU. s. 25. 
Ex parte Deacon, E. 3 G. 4. 759 

27. In trespass against custom-house 
officers for taking plaintiff’s goods, 
which had been returned in a 
•deteriorated state before action 
brought, a verdict was found for 
plaintiff, for the difference in price 
lietwecii the value of the goods at 
the time of the seizure, and the time 
when they were returned. The 
judge certified that there was 
probable cause for the seizure: 
Held, that tlic plaintiff was not 
precluded by the 2S G. 3. c. 3/. 
*•.24. from taking out execution 
for tlic daiiiugcs found by the 
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jury. Laugher v. Br^tl, E. 3 G. 4. 

Page 762 

28. Where a new trial is ordered, 
die costs to abide the event, such 
event means the ultimate event of 
the cause, and therefore, if die 
verdict on the second trial be set 
aside, and on a third trial, the ul- 
dmate event is the same as at die 
first trial, the party will be en¬ 
titled to the costs of die first 
trial. Metdev. Goddard, E. 3 G. 4. 

766 

29. A tenancy by virtue of an agree 
ment in writing for three months 
certmn, is a tenancy ** for a term" 
within the meaning of die 1 G. 4. 
C.87. 

Upon a rule, calling upon die 
tenant to enter into a recognizance 
under that statute, it is unneces¬ 
sary to express in the rule nisLthc 
amount of the security required. 
Doe dem. PhUlips v. Roe, E. 3 G.4. 

766 

SO. An information in the nature of 
a quo warrauto may be granted at 
common law, within the 9 Anne, 
c. 20., against a party for exer¬ 
cising the office of a bailiff in die 
borough of M. although it was nut 
a corporate office. Quaire, whe¬ 
ther in such a case the defendant 
may plead several matters. Rex v. 
Highmore, E. 3 G. 4. 771 

31. The 17 G.3. c.56. x. 22. takes 
away the writ of certiorari only 
from offences for the first dmc, 
created by 22 G. 2. c. 27. and docs 
not apply to those created by 
12 G. 1. c. 34., and extended to dm 
silk and cotton trades by 22 G. 2. 
c. 27. Rex V. Rogers, £. 3 G. 4. 

773 

32. A judge’s certificate under 43 Eliz. 
c. 6. is sufficient to deprive a plain¬ 
tiff of costs, notwithstanding the 
action be brought under 11 G.^. 
c. 19. s. 19., by w'hicli, in case the 
plaintiff ubtuins'a verdict, he is eii- 

3 U 4 tided 
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titled to full costs. IrxBine v. JRed~ 
dish, E. 3 G. 4. Page 796 

33. The 19 G. 3. c.70. s.4. is con¬ 
fined to those suits in inferior courts 
where the proceedings are similar 
to those in the superior courts, 
and, therefore, does not extend to 
the case of a foreign attachment. 
Btdmer v. Marshall, T. 3 G. 4. 

821 

. 34f. Where a bailiff had written to an 
attorney for writs, whicli the latter 
sent without knowing any thing of 
the parties or circumstances, but 
the bmliff never represented faim-- 
self or had been considered as an 
attorney, nor looked for any profit 
upon the law proceedings: Held, 
that this was not a case within the 
22 G. 2. c. 46. «. 11.: but that it 
was a most improper practice, which 
the Court, in virtue of its general 
jurisdiction over attomics, would 
punish severely. Ex parte What- 
ton, T- 6 6.4# 824 

3o. A bond was conditioned for the 
resignation of a livings which the 
defendant, when requested, had 
refused to resign: 11 eld, that he 
being a wrong doer, the jury were 
not bound, in assessing the da¬ 
mages, to confine themselves to 
the diminution of the value of the 
advowson to the plaintiff by tlie 
flefendant’s life^nterest, nor in 
estimating the annual proceeds to 
deduct the curate’s stipend. Lord 
. Sondes v. Fletcher, T- SG.4. 835 
36. A Inli ag^st an attorney was 
r^^filed of Michaelmas term, and ap¬ 
peared by the memorandum to 
liave been filed on the 28th of No ~, 
vember i Held, that evidence was 
admissible to shew that it was ac¬ 
tually filed on the 24th December t 
Held, also, that a demand and re- 
fui^ is evidence of a prior conver¬ 
sion ; and, therefore, where deeds 
were in defendant’s possession prior 
to Michaelmas tdrm, and the de- 


I mand and refusal proved were on 
the day after Uiat term, it was held 
that tms was evidence of a con¬ 
version before the term. WUtSn v. 
Girdlestone, T. 3 G. 4. Pi^e 8'l-7 

37. The notice to tlie tenant in pos¬ 

session at the foot of the declara¬ 
tion in ejectment, need not be in 
the name of the pluntift'; but, if in 
the name of Uie lessor of the plmn- 
tiff, or even any otlicr person, the 
Court will permit the rule for 
judgment against tlie casual ejector 
to be drawn up. Goodtitle dem. 
Duke of Norfolk v. Notitle, T. 
3 G. 4. - 849 

38. Where a surct}' in a warrant of 

attorney, in order to discharge 
himself ftoin his personal liability, 
paid part of the debt due to the 
creditor of a bankrupt, who had 
proved under the commission, and 
thereupon satisfactimi wiu entered 
on the xecdrd i Held, tliat this did 
not iall within the 49 G. 3. e. 121. 
s, 8. as being a payment of part of 
a debt in discharge of the whole, 
and that consequently the buik- 
rupt’s certificate was no bar to an 
action by the surety to recover die 
money so paid by him. Soutten v. 
Soutten, T. 3G.4. ' 852 

39. In debt for use and occup^ion 
after judgment by default. Semblc 
that a writ of enquiry is neces¬ 
sary before signing final judgment. 
Artkn v. Connell, T. 3 G. 4. 885 

40. Wliere a plaintiff had issued one 

writ against three defendants for 
semirate causes of action, and after 
delivering tliree separate declara¬ 
tions de bene esse, entered one 
common appearance accor^ng to 
the statute lor all the three defend¬ 
ants, and signed three interlocutory 
judgments as for want of plea: 
Held, that tliis was irregular. Cox 
v. BuckncU, T. 3 G. 4. 892 

41. Where a plaintifi' had been non- 

< suited at nisi prius on Uie ground 

of 
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of a triaing vorUmci! between letter by him, or alleged that the 

the contract set out, and that debt due to him had arben nibie- 

C oved, the Court granted a new quendy to it. Hixdich ▼. Bono- 

ial with leave to amend the cic&, T. SG.4. PaireSM 

declaration, gencrdly pn pay- 47. Where a defendant, b^pre- 
u\cnt m costs, with liberty- to vioiutly in custody in a«eeutwii 
the defendant to plmul de novo for a debt, a detainer was 

or demur. Williams v. Pratt, T. against him, but for too lar^ a 

^ f'* 4. Page 896 sum, and on this being disc o vered 

2. Charges for holding the courts in a few hours, the plaintiff dis- 

leet of a manor by the stewmrd, continued on payment of costs, 

are chm-gcs for business connected and before the payment of costa 

with his professional character of lodged a fresh detainer: Held, 

an attorney; and, therefore, are that this second detainer was re- 

likc conveyancing charges, taxable gular, and that • it was not like 

when found in a bill containing tiie case of a fre^ arrest, nhuA 

other taxable items. Luxmore, cannot be made till the costs have 

Gent., one. ^c. v. Lethbridge, one, been paid. White v. Gon^wrtz, T. 

^'c.r.^G.^. 898 3 6.4. 905 


the defendant to plmul de novo 
or demur. Williams v. Pratt, T. 
3 f»* 4. Page 896 

42. Charges for holding the courts 
leet of a manor by the stewmrd, 
are charges for business connected 
with his professional diaracter of 
an attorney; and, therefore, are 
like conveyancing charges, taxable 
when found in a bill containing 
other taxable items. Luxmore, 
Gent., one. S^c. v. Lethbridge, one, 
^>Y. T. 3 6.4. 898 


43. I'he ('ourt will not grant a man* 48. Whmre a cause stood in tiie pa- 


dumus to a private trading cor¬ 
poration to permit a transfer of 
stock to be made in their books. 
Rex V. The X.ondon 'Assurance Corn- 
pane, 2\ 3 G. 4. 899 

44. Where a lord of a manor is in¬ 
dicted for a nuisance in not re¬ 
pairing the bank of a river, the 
Court will not compcll liim to allow 
tiic prosecutor, even though he is a 
tenant of the manor, to inspect the 


per below the lost cause mentioned 
m the written list affixed at the 
outude of tiie court, and was tried, 
(being stated to be an undefended 
cause,) the counsel for the defend¬ 
ant objecting to it, and declining 
to appear: Held, that the trial was 
regular, and the Court refused a , 
new trial, there being no affidavit 
of merits. BUtekhurst v. Bvimert 
2'. 3 6.4. 907 


court rolls for the purpose of ob- 40. Where a plaintiff carried on bu- 


taining evidence in suroort of the 
prosecution. Rex v. The Earl ^ 
Cadogan, T. 3 6.4. 9Cfe 

4.'}. No motion can be ma*le_ to stay 
the proceedings in an action on a 
jiidgiuent pending a writ of error 
unul bail have been put in and 
tierfected. Abraham v. Pugh, T. 
3 6.4. 903 

46. Where a plaintiff, shortly pre¬ 
vious to making an affidavit ot debt, 
had written a letter, stating that 
the defendant was a creditor of 
his, the Court interfered in a sum¬ 
mary way to discharge the defend¬ 
ant out of custody, on affidavits 
denying tiie debt, the plaintiff not 
liaving denied the writing of sudi 


sincss abroqp, and had no perma¬ 
nent residence inEi^land, but was 
in England at the time of brin^g 
toe action, and it was sworn, had 
no intention of leaving the coun¬ 
try : Hel^ that this was no suffi¬ 
cient answer to an application foc‘ 
security fcHT costs, inasmuch aH'it 
was not distinctly sworn that he 
retided and intended to continue 
to retide here: Held, also, that 
it is no answer to su^ applica-' 
tion, that the action is brought in 
p^ir mmnffe Of liberty reserved by 
toe Vice-Chancellor, it not bring 
brought by his direction. OUva 
V. JtSwon, r.3G.4. 908 


PRIN- 
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PRINCIPAL AND AGENT. 

1. Hie owner of goods being in¬ 
debted to a fMtor in an amount 
exceeding their vidue, consigned 
them to mm for sole: the factor 
being also similarly indebted to 
J. S., sold the fgoods to Kim. 
The factor afterwards became 
bankrupt; and on a settlement 
of accounts between I. S. and 
tlie assignees, /. S, allowed credit 
to diem for the price of the 
goods, and proved the residue of 
ms claim against the estate: Held, 
that as the factor had a lien on the 
whole price of the goods, such 
setdement of accounts between 
the vendee and the assignees af¬ 
forded a good answer to an action 
against the vendee for the price 
or the goods, brought either b}' 
or on the account of the original 
owner. 

Bv 47 G. 3. sets. 2. c. 28. s. 29., 
** AH contracts for coals are to be 
fairly entered in a book to be kept 
by the factor, subscribed by die 
buyer; and a copy of such con¬ 
tract b to be delivered by the 

• factor to the derk of the market, 
within an hour aftei; the close of 
the market.’* A factor having 
coals consigned to him for sale by 
if., sold the same, and entered the 
contract in his book as having 

• been made for C., the master of 
the ship. It was not signed by 
the purchaser; but in die copy 
deliveted to the clerk of the mar¬ 
ket, die purchaser's name, as well 
as that or the factor, was inserted: 
the factor had no authority to in¬ 
sert the nmne of the master in his 
contract, but it was a commou 
praedee in the coal trade so to do. 
Query, whether, under the cir¬ 
cumstances, an action might be 
brought in the name of C. for the 


price of the coals. liudtow v. 
Grangerj M. 2 G. 4. Page 27 

2. A power of attorney authorisipg 

an agent to demand, sue for, re¬ 
cover, and receive, by all lawful 
ways and means whatsoever, all 
monies, debts, dues, whatsoever, 
and to give sufficient discharges, 
does not authorize him to indorse 
bills for his principal. An agent 
having money in his hands belong¬ 
ing to his principal, purchases with 
it a bill of exchange, which he 
indorses specially toWiis principal; 
the latter, at the time of the in¬ 
dorsement, was dead, but that fact 
w'as not known to the agent: Held, 
that the property in the bill passed 
to die administrator of the prin¬ 
cipal, and that he might, therefore, 
sue upon die bill in that character. 
Murray v. The East India Com- 
pant/t M. 2 Q. 4. 20!< 

3. A. and B. having agreed to pur¬ 
chase cottons on their joint ac¬ 
count, directed their brokers to 
purchase the same. These pur 
chases having been made, warrants 
or orders for delivery were made 
out in the name of the brokers, 
and the cottons were IcE in their 

ossession ns the brokers of A. 
mmediately after the purchase It. 
paid A. one half the value. After 
considerable purchases had been 
made, the brokers were informed 
that B. had an interest in the 
goods purchased; A., after this, 
directed the brokers to procure 
him a loan on die security of the 
warrants, and C. advanced money 
by discoundng bills drawn by A. 
upon the brokers, as a security for 
wliich die whole of the warrants 
were deposited widi C. by the 
brokers. While they were so de¬ 
posited, the brokers received di- 
recdons, bodi from A. and B.^ to 
make a division of the goods held 
on their joint account, which they 
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did by appropriadng specific war¬ 
rants to each party, and which 
4ivision was approved of by both. 
Before the bills became 'due, the 
brokers were directed by A. to get 
one-half renewed; which C, agreed 
to do, and discounted fresh bills, 
and the brokers then left in the 
hands of C., as a security for the 
money thus advanced, tlie war¬ 
rants belonging to B. ,* C., how¬ 
ever, not men knowing that B. 
had any interest in them: Held, 
first, that the first pledge did not 
transfer to C. any interest in that 
part of the goods which belonged 
to B. Scmble that a sale by one 
of two tenants in common of the 
whole property is a conversion as 
to the share of one,' and, conse- 
cpiently, tliat trover is maintain¬ 
able: Held, secondly, that after 
the partition had ti^cen place, the 
tenancy in common, if it ever had 
existed, was determined, and that 
being so, the second pledge was 
the pledge of a specific chattel be¬ 
longing to B.t which the brokers 
had no authority to make; and that 
trover was maintainable. Barton 
V. fVilliqms, H. 2 G. 4. Page 395 
. A.t a merchant in London^ had 
been in the habit of selling goods 
to H., resident in tiie country, and 
of delivering tliem to a wharfinger 
in London, to be forwarded to B. 
by the first ship. In pursuance of 
a parol order from B. goods were 
delivered to and accepted by the 
wharfinger, to be forwarded in the 
usual manner: Held, that this not 
being an acceptance by the buyer, 
was not sufiicient to twe the case 
out of tlie 29 Car. 2. c.S. s. 17. 
Hausou V. Anmtage, H. 2 and 
3 G. 4. 557 

PRINTER. 

Sec PJL£AJD 1 JNC, 15. 


PROMOTIONS, 438. 

QUO WARRANTO. 

See Fkactice, 8. 

1* Where, in an application for a 

3 uo warranto against a constable, 
le affidavits in support of the rale 
stated, that for fifty years back, 
and as long as deponents could 
recollect, mere had been a custom 
in the town to dect a constable in 
a particular mode, but did not ex- 
.pr^ly state that they believed 
sucli custom to be immemorial: 
Held, that it was not sufficient. 
Rex V. Lane, H. 2 and 3 G. 4. 

Page 488 

2. An information in the notice of a 
quo warranto may be granted at 
common law, within, the 9 Anne, 
c. 20., against a party, for exercis¬ 
ing the office of a biuliff in the 
borough of AT., although it was 
not a corporate office. Quaere, 
whether in such a case, the de¬ 
fendant may plead several mat¬ 
ters. Rex V. Hishmore, E. 3 G. 4. 

771 

RATE. 

See iNCLOsuni Act, 2. Justices, 3. 

RECOGNIZANCE. 

See Fbactice, 19. 

REGISTER ACT. 

See Deed, 1. 

RENT. 

See Poor Rate, 1. Landlord 
AND Tenant, 11. 

RESIGNATION BOND. 

See Advowson. 

RELE'ASE. 
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SETTLEMENT. 


RELEASE. 

A deed, eontaanmg a general release 
of dl debts, Ac., recited that die 
releasee had preriously agreed to 
pay to the releasor die sum of 4(V., 
for the ponession of certain pre¬ 
mises, and that, ** in consideration 
of the said sum of 40^. being now 
so pud as hereinbefore is men¬ 
tioned," and also in consideration 
of the sum of lOr. o-fiiece, well 
and truly pud to. the said releasor 
and J. S., the receipt of which 
said serer^ sums of money they 
did thereby acknowledge, release, 
Ac. There was also a receipt 
for the sum of 401. indorsed 
on the release. But it appeared 
on an action afterwards brought 
for this sum, that in fact it had 
never been paid: Held, that this 
deed of release was no estoppel, 
inasmuch as the general words of 
rdease were qualified by the re¬ 
cital, which stated only an agree¬ 
ment to pay, and not an actual 
payment of the sum of 401, JLampon 
V. Corke, JE. 3 G. 4. Page 606 

REMOVAL, ORDER OF. 

• . i 

I. An order of removal was dated 
Ist August^ 1814, and an order of 
Buqiension indorsed thereon, in 
consequence of the sickness of the 
pauper ; and a copy of such order 
and indorsement was, in 1814, 
served upon the appellants, but 
the origin^ order not produced at 
the time of serving such copy; 
imd subsequently, in 1815, ui- 
otiier part of the order and in¬ 
dorsement executed by the same 
justices, but bearing date in Au¬ 
gust, 1814, was served upon the 
appellants. The pauper was not 
removed till 1819, when an appeal 
was ditiy entered: Held, that the 


services of the original order of re¬ 
moval in 1814 and 1815 were botii 
defective, and that the appeal^as 
made in time, notwitnstanding 
49 G. 3. e. 124. s. 2. Hex v. In¬ 
habitants Almoick, M. 2 G. 4. 

Page 184 

I 2. Where an order of removal has 

j been executed, and by consent of 
the removing pimsh and the ma- 
^trates making it, it is superseded, 
smd the paupers taken back, it is 
In the discretion of the sessions to 
enter an appeal against it m not, 
according as they may think that 
justice requires it, in order to com¬ 
pel the respondents to pay the 
costs of maintenance, Ac. incurred 
by the appellants before the order 
was superseded. Rex v. The Jus¬ 
tices of Norfolk, If. 2 and 3 G. 4. 

484 

* SEA. 

The public have no common law 
right of bathing in the sea; and as 
incident thereto of crossing tiic 
sea-shore on foot, or with batliing 
machines for that purpose. Hlun- 
deU V. CaUeraU, M. 2 G.4. 268 

SETTLEMENT. 

1. A pauper, being eighteen years 
aS age, and residing with his fatiier, 
was drawn as a militia man, and 
served for five years as a ballottcd 
man. During his service, he se¬ 
veral times, when on forlougb, 
and, finally, nfter his discharge 
from the militia, returned to his 
father’s house: Held, that by his 
BO remaining sepmrated from his 
fother’s family after twenty-one, 
he was emancipated, although the 
original separation was not volun- 
taiy on his part. Hex v. The In¬ 
habitants of Hardwick, M. 2 G. 4. 

176 
2. During 
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SETTLEMENT, &c. 

2. During tbc minority of a child, 

there can be no emancipation un- 
Ivm he marries, and so becomes 
himself the head of a family, or 
contracts some other relation, so 
as wholly and permanently to ex¬ 
clude the parental controul. Sem- 
ble, that ^riie acquiring a setde- 
meiit of his own does not properly 
constitute an emancipation. Roc 
V. The Inhabitanh ^ WHmingjkm^ 
Hm 2 and S G. 4. Page 525 

3. Where theuneroancipatedcbiughter 
of an Irishmtm, not having acquired 
any settlement of his own in Eng~ 
land, became pregnant, being un¬ 
married, and as such was actually 
chargeable under 35 G.S. c. 101. 
«. 6.: Held, that tins did not make 
her father and the rest of his famUy 
removable by a pass to Ireland un¬ 
der 59 G. 3. c. 12. s. 33.; but that 
the daughter might be removed by 
an order to the place of her birth 
in England. Rex v. The Inhabit¬ 
ants ^ Whitehaven, E, 3 G. 4. 720 

4. Where a district, previously extra- 

parochial, was, by act ot parlia¬ 
ment, made a township, and it was 
prorided tliat from thenceforth it 
should maintiun its own poor, and 
repair its own roads, and have the 
like powers, privileges, and im 
munities, and be subject to the 
same regulations, as other town¬ 
ships within the county: Held, that 
this clause was prospective ^only» 
and that a bastard born wiAin the 
district previously to passing the 
act, was not settled there. Rex v. 
The Inhabitants of Oakmere, E. 
3 G. 4. 775 

SETTLEMENT BY APPREN¬ 
TICESHIP. 

1. An indenture of apprenticeship, 
executed before the passing of die 
44 G. 3. C.98., must be stamped 
widi the premium stamp within the 


SET-OFF. 

time prescribed by the s tatu te 
8 Anne, e* 9., and where such an in¬ 
denture was stamped at the time of 
its being produced in evidence, with 
the stamp requir^ by the 55 G. S. 
e. 184., but not within the time pre¬ 
scribed by die statute of Annet 
Held, that the indenture was wholly 
void, and that the pauper, by serv¬ 
ing under it, gmned no setdement. 
Rex V. The inhabitants of Chip- 
jing Norton,' H. 2 and S' G. 4. 

Pl^ 412 

2. Where a parudi apprentice was 
assigned by his original master to 

I. &, by an instrument in writing, 
but there was no consent of two 
magistrates: Held, that this was 
not a lawful assignment, under 
32 G. 3. c. 57. s. 7o but it was 
sufficient to shew Ae consent of 
die first master to the service to 

J. S., and consequendy, sudi ser-- 
vice was good as a service under 
the original indenture, and con¬ 
ferred a setdement. jRex v. The 
Inhabitaidtqf BarUstone, E. 3 G. 4. 

780 

SET-OFF. 

Assumpsit in consideration that die 
plaintiff, for "the accommodation, 
and at the request of the defendant, 
would accept certmn bills of ex¬ 
change, and would deliver them, 
so accepted to the defendant, in 
order that he might n^otiatc die 
same for his own benei^ defend¬ 
ant undertook to provide money 
for the payment of the said bills, 
os they became due, and to indem¬ 
nify die plaintiff from any loss or 
damage by reason of the acc^t- 
ance thereof. Breach, that defend¬ 
ant did not provide mon^ for the 
bills, nor indemnify the plaintiff 
from daman, by reason whereof 
die plaintiCai acceptor, wasferbed 
and obliged to pay to the holders 
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SEWEKS, Ac. 


SHIP. 


of the bills certain'sums of moneyt 
with interest, charges and ex- 
pences: Held, ajpon demnrrcir, 
that, as plaintiff miglit be entitled 
upon tins declaration to recover 
spedai danmge, a set-off was not a 
good plea. Hardcastle v. Nether' 
wtodf M. G. 4. Page 93 

SEWERS, COMMISSIONERS 
OF. 

By a local act relating to the com¬ 
missioners of sewers for JVest^ 
minster, it was provided that no 
plaintiff should recover in any 
action brought for any thing done 
in pursuance of the generm acts 
for sewers, or that act, unless no¬ 
tice in writing was given to the 
defendants, specifying the cause of 
such action. A notice stated that 
the defendants, who were con¬ 
tractors under the commissioners, 
made, altered. Sec. certain sewers, 
&c. running under, through, or 
adjoining, or near to the plmntiff's 
house, in so negligent, incautious, 
unsldlful, improvident, and im¬ 
proper a manner, that it fell dowm; 
and by the declaration and proof 
^ven, it appeared that the sewer 
not run dose to the plaintiff*s 
bouse, but close to five other 
houses adjoining tliereon, and that 
the house was imaged, and fell in 
consequence of the fall of a stack 
of chimneys of one of those houses, 
which had beeii built on the arch 
of the sewer, and which had been 
insufficioitly shored up by the de¬ 
fendants during the continuuice of 
the work: Hdd, that this notice 
sufliciently described the cause of 
action: Hdd, also, that commis¬ 
sioners of sewers, and persons 
working by their order, in the 
course of the necessaiy repair of 
a sewer in the neighbourhood of 
bouses, are bound to take all such 


proper precautions for sccaring 
them, and to shore them up if ne¬ 
cessary, as skilful persons w§uhl 
do, and that they were bound, 
under the above circumstances, 
to (pve specific notice to the owner 
of the house to which the stack of 
chimneys belonged, of their con¬ 
struction, and of the danger arising 
therefrom, and that a general no¬ 
tice to him to take proper means 
to secure his house was not suffi¬ 
cient. Jones V. Birdf T. 3 G. 4. 

Page 837 

SHERIFF. 

1. The growing crops of a tenant 

having been seized under a fi. fa., 
a writ of hab. fac. poss. was sub¬ 
sequently delivered to the sltcriif 
in an ejeertment, at the suit of 
the landlord, founded on a demise 
made long* before the issuing of 
fi. fa.: Held, that the sherifl was 
not bound to sell die growing crops 
under the fi. fa., inasmuch as they 
could not, in point of law, be con¬ 
sidered as belonging to the tenant, 
the latter being a trespasser from 
the day of demise Imd in. the de¬ 
claration; Held, also, that the 
sheriff had no right to allow to the 
landlord a ycara rent, under the 
Btat.'of 8 Ann. c.l4. that statute 
contemplating an existing tenancy, 
which, in tliis cose, must be taken 
to have ceased on the day of the 
demise in the ejectment. Hodgson 
and OUterSf Assignees Seaton v. 
Gascoignct M. 2(7.4* 8K 

2. A sheriff has no right under a fi. fa. 

to seize fixtures, where the house 
in which they are situated is the 
freehold of the person agunst 
whom the execution issues. Winn 
V. IngiUi^t E. 3 G. 4. 625 

SHIP. 

1. A transfer of a ship, wlule at sea, 

to 



SHIP. 


to a vendee resident in tlic port in 
which Uic ship is registered, is liot 
^lid, unless copies of the bills of j 
side are delivered to the custom¬ 
house officers in that port within a 
re^onaUlc time after the sale. 
Itichardson and OlherSt Assignees 
of IVylrr and Another y. Campbell, 
M, 2G.4. Page 196! 

2. The captain of a ship has no au¬ 
thority to sell the cargo, except in 
cases of absolute necessity; and, 
therefore, where, in the course of | 
a voyage from India, the ship was 
wTCckedoft' thc Cape of Good Hope, 
and some indigo, which was part 
of the cargo, was saved, and the 
smne was there sold by public auc¬ 
tion, by the authority of the cap¬ 
tain, acting bonil fide according to 
the best of his judgment for the 
benefit of all persons concerned: 
but the jury found^that there was 
no absolute necessity for the sale: 
Held, that the purchaser at such | 
sale acquired no title, and the in¬ 
digo liaving been sent to this coun¬ 
try, the original owners were held 
entitled to recover its value. Free- 
The East India Compantf, 


man v. 

E. 3 0.41. 


617 


3. A., a sh'ip-builder, contracted with 
Ji. to build a ship for B., and com¬ 
plete her in April, 1819. The lat¬ 
ter was to pay for her by four 
instalments; the first when the 
keel was laid, the second when they 
were at the light plank, and the 
third and fourth when tlie ship was 
launched. Before the 25tli June, 
1819, the ship was measured, with 
the builder's privity, to the intent 
that!?, might get her registered 
in his name. On the 23th the ship¬ 
builder signed the usual certificate 
of her building, and on the 26th 
the ship was registered in B.'s 
name, and on that diw the third I 
instalment was paid. On the 30th 
June A. committed an act of bank- 
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ruptcy, upoifwliicli a commisrion 
afterwards issued. On the 2d of 
July, the ship not being theo com- 

I ileted or launched, B, and a crew 
lired by him took possession of tbe 
ship and a rudder and cordage, the 
former of which was made by the 
ship-builder, and the latter bought 
by lum for die express purpose of 
completing the diip; Held, first, 
that the le^l cfiect of the diip- 
builderWi having signed the certifi- 
cuite to enable B. to have the ship 
registered in his name, was to vest 
the general ownership in B. from 
the time the registry was com¬ 
pleted : Held, secondly, that as tbe 
rudder mid cordage were made 
and bought by the ship-builder 
specifically for the ship, wey were 
to be considered as parts of tbe 
ship; and that the property in 
them also vested in B.i Held, 
thirdly, tliat although the gene¬ 
ral property in the ship was vested 
in B,, yet, os A. had not parted 
with tbe possession, and as ho 
would have had a lien upon the 
ship for die amount of the fourth 
instalment, if he had completed it; 
that die taking possession of the 
ship by B.. without tendering the 
amount of the fourth instalment, or 
so much thereof as was due, pro¬ 
vided any thing was due, was 
wrongful, and, consequently, that 
the assignees of A. were entided 
^o recover from B, the amount o€ 
the fourth instalment, provided the 
expense necessary for the com¬ 
pletion of the diip did not amoont 
to diat sum, or so much thereof as 
.. would remiun due after defraying 
such expense. Woods and An¬ 
other, Assignees of Baton, a Bank¬ 
rupt V. Russdl, 1\3 Gm4im Page 942 

SHIP OWNER. 

The giving up of a suit instituted to 

tiy 



lOM SMUGGLER. 

try a question reacting which 
the law is doubtful is a good 
consid^tion for a promise to pay 
a Stipulated sum; and, therefore, | 
when a ship, having rni board a 
pilot require by law, ran foul of 
another vessel, and proceedings 
were instituted by the owners of 
the latter, to compel the owners 
of the former to make good the 
damage, and the ffumer vessel was 
detiuned until bail was given, and 
pending sudi proceemngs, the 
agents of the owners of the vessel 
detained agreed, on the owners of 
the damaged vessel renouncing all 
claims on Ae other vessel, and on 
their iwoving the amount of the 
damage done, to indemnify them, 
and to pay a stipulated sum by 
way of damages: Held, that, there 
bmng conu-ametory deduons as to 
the pmnt whether thip owners 
were liable for mr injury done 
while tiidr ship was under me con¬ 
trol of the pilot required by law, 
there was a sufficient consideration 
to sustain the promise made by 
the agents of the owners of tiie 
detained vessel to pay the stipu¬ 
lated damages. Loi^ridge and 
Otkert V. DorvUICf M. 2 G. 4. 

Page 117 

SMUGGLER. 

j 

A smugger may be a trader within 
1 Jae. 1. e. 15. s. 2. os being a 
person who seeks his trade of 
nving by buying and selling, al¬ 
though such buying and selling 
be iUegal. A penalty due to the 
crown is a debt within 21 Jac, 1. 
e. 19. s. 2., and, therefore, where 
a trader lay in prison above two 
months, being unable to pay ex- 
cheq^ penalties fin* smuggling: 
Held, that i.t was an act 
rupUy. CMtA*$^;HeeqfMoHt€y, 
16 


STAMP. 

V. SvmmondSf H. 2 and 3 G. 4. 

Page 516 

SPIRITUOUS LIQUORS. 

A plaintiff, in mi action for a tavern 
bill, is not entitled to recover for 
any items under 20>. for spirits 
supplied to the guests, such sales 
being prohibited by 24 G. 2. c. 40. 
r. 16. Bumveat v. HutcJiimon, 

211 

STAMP. 

1. An indenture of apprenticeship, 
executed before the passing of tlie 
41> G. 3. c. 98. must be stamped 
with the premium stamp within tlie 
time prescribed by the statute 
8 AnnCf c. 9., and where such an 
indenture was stamped at the time 
of its being produced in evidence, 
with the stamp required by the 
55 G.S. c. 184. but not within the 
time prescribed by tlie statute of 
Anne: Held, that the indenture 
was w’holly void, and that the 
pauper, by sen'ing under it, sained 
no settlement. Jtex v. The In¬ 
habitant: of Chipping Korton, II. 

2 and 3 G. 4. 412 

2. Three persons joined os drawer, 
acceptew, and first indorser in 
making an accommodation bill, 
and it was ^erwards issued for 
value to J. S. IVeviousiy to its 
being so issued, its date had been 
altered: Held, that tlie acceptor 
having assented to the alteration 
when he was informed of it, it was 
no answer to an action on the bill 
against him, that the bill had been 
so altered without the consent of 
the drawer and first indorser, and 
that a fresh stamp was not neces¬ 
sary in consequence of such alter¬ 
ation, the bill having been alteretl 
before it was issued in point of 
law. Downes v. RkharasoHj E. 

3 G. 4. 674 

STATUTE, 



SUKETY. 


TOWNSHIP. 
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STATUTE. CONSTRUC¬ 
TION OF. 

.See ApOTUErARIES. 

ST0PPA(;E IN TRANSITU. 

Sec Vendor and Vendee, 8. 

SURETY. 

.Sec Bankrupt, 11. 

1. A. B. and C. entered into a bond 
to the king, the condition of which 
was; that A., as subdistributor of 
stamps, should well and truly ac¬ 
count for all stamped vellum which 
he should receive, and should pay 
to the commissioners the duties 
|tayablc for such stumped vellum ; 
and also tlie price of such vellum, 
together w’ith all monies which he 
should receive on account of tlie 
duties on personal legacies and 
stage-coaches. A.t os subdistri¬ 
butor, becomes indebted to the 
king in a certain sum, and after¬ 
wards becomes bankrupt and ob¬ 
tains his certificate. A sci. fa. 
having afterwards issued upon the 
bond; B., one of the sureties, paid 
a sum or money to conmrombe 
the suit, and a certain other sum 
in defending die same: Held, in 
an action brought by the surety to 
recover these sums from the bank¬ 
rupt that A. was a person *< surety 
for, or liable for, a debt" of the 
bankrupt within the meaning of 
the 49 0. 3. e. 121. t. 8., and con¬ 
sequently, that the latter was pro¬ 
tected by his certificate: Held, 
also, that die general plea of bank¬ 
ruptcy was wdl plewed. West- 
eoU V. Hodf^St Mt 2 G. 4. Pi^e 12 

2. It is not any defence at law to 

an action on a bond against a 
surety, that by a parol agreement, 
time has been given to the princi¬ 
pal. Bavexf and Others v. Pren- 
dergrass, M. 2 (7. 4. 187 

Vot. V. 


SURNAME. 

.Sec Foreeituee, \. 

TENANT IN COMMON. 

Sec Landlord and Tenant, 10. 

Principal and Agent, 3. 

TIPSTAFF. 

See Practice, 3. 

TITHE. 

1. A. having purchased an estate 
free from rectorial tithe, with u 
right of common thereto annexed ; 
the common was afterwards in¬ 
closed under an act of parliament, 
and certain land was allotted to A, 
in lieu of his said right of common: 
Held, that no titiic was payable in 
respect of the allotted land. Sied 
v. Manns^ M. 2 G. 4. Page 22 

2. By an inclosure act it vraa enacted, 

that the commissioners should set 
out, allot, and award certain por¬ 
tions of lands out of the commons 
to be inclosed unto the impropriate 
rectors and curate, in lieu of 
great and vicarial tithes; and die 
commissioners were required to 
distinguish by their award, the 
sever^ allotments to the impro¬ 
priate rectors and curate respec¬ 
tively, and the some allotments 
were thereby declared to be in full 
satisfaction and discharge of all 
tithes: Held,' under this act, that 
the tithes were not extinguished 
until the commissioners made their 
award. Ellis v. Amison, M. 
2(7.4. 47 

TONNAGE DUTY. 

See Harbour Dubs, 1. 

TOWNSHIP. 

See Constable, 1. 

.3 X 


TRES- 
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TROVER. 


USURY. 


TRESPASS. 

See Practice, 28. 

The contractors for making a na^- 
gable canal hainng, with the per- 
jnisaon of tlie owner of the soil, 
erected a dam of earth and wood 
imon his close, across a stream 
there, for the purpose of com* 
pleting their work, have a pos¬ 
session sufficient to entitle them to 
maintain trespass arainst a wrong 
doer. Dtfton v. Couickt E. 3 G. 4. 

Page 600 

TROVER. 

See Primcipax, and AoKht, 3. 

1. Where goods, the property of the 

pliuntiff, had l^en, by die servant 
of an insurance company, carried 
to a wardioine, of widen the de¬ 
fendant, a servant of the company, 
k^t the key, and the defendant, 
on bmng applied to by the plaintiff 
to deliver them, refused to do so 
adthout an order frmn the com¬ 
pany : Held, that diis was not 
such a refusd as amounted to a 
convernon of the goods by the 
defendant. Alexander v. Souiheyt 
M. 2 G. 4. . 247 

2. Where certiun mill-machineiy, to¬ 

gether with a mill, had been de¬ 
mised for a term to a tenant, and 
he, without permission of his land¬ 
ing severed the machinery from 
the mill $ and it was afterwards 
seised under a fi. fa. by the sheriff 
and sold by him: Held, that no 
property passed to the vendee, 
ana that the landlord was entitled 
to briim trover for the machinery 
even ^ring the continuance of 
the term* Farrant v* Thompsont 
T.SG,4. 826 

S. A bill against an attmney was 
filed of MitAadnuu term, and ap¬ 
peared by the memorandum -to 


have been filed on the 28th No~ 
vembert Hdd, that evidence was 
admissible to shew that it was 
actually filed on the 24th Deiem^ 
bert Held, also, that a demand 
and refusal is evidence of a prior 
conversion, and therefore, where 
deeds were in defendant’s pos¬ 
session prior to Michadmas term, 
and the dmnand and refusal prov¬ 
ed were on the day after that 
term, it was held that this was 
evidence of a conversion before 
the term. WiUon v. Girdlestoney 
T. 3 G. 4. Page 847 


UNDER-SHERIFF. 

See Evidence, 5. 

* 

USE AND OCCUPATION. 

See Practice, 39. 

USURY. 

See Partnership, 3. * 

An incloBure act empowered the 
commissioners to make a rate to 
defray tlie expences of passing 
and executing the act; and enact¬ 
ed, that persons advancing money 
should be repaid out of the first 
money raised by the commissioners. 
Expences were incurred in the 
execution of the act before any 
rate was made. To defray these 
expences the emumisnoners drew 
tln^ upon their bankers, requiring 
theni to pay the sums tnercin 
mentioned on account of the pub¬ 
lic drainage, and to place the same 
to their account as commissioners. 
Tlie bankers, during a period of 
six years, continued to advance 
considerable sums by paying these 
drafts: Held, that uie commis¬ 
sioners were penonally responsible 

to 


13 < 



VARIANCE. 

to the bankers for Uio drafts so 
made. 

^ ^Thc latter having from timp to 
time made half-yearly rests in the 
account, and charged interest upon 
the b^ance then struck, and- the 
commissioners having assented to 
that mode of keepini; the accounts, 
it was held, that this mode of 
<duuging interest half-yearly was 
not unlawful on the ground of usuiy. 
Eaton V. Bellf M. 2 <?. 4. Rige 34 

VARIANCE. 

1. Declaration stated, that in con¬ 
sideration that plaintiff would as¬ 
sign to defendant a bill of ex¬ 
change, defendant undertook, &c.; 
and then averred that plaintiff did 
assign the bill. It i^peared that 
the^ parties had agreed tliat the 
plaintiff should give tyi tlie bill to 
the defendant, the latter, however, 
paying over the proceeds of the 
bill to the plaintiff In pursuance 
of the i^rcement, the plaintiff by 
deed assigned to the demndant the 
bill, and all sums of money due 
thereon, to and for the defendant's 
own use and the defendant cove¬ 
nanted to pay to the plaintiff a 
sum equal to any money he should 
receive on account of the bill: 
Held, tliat the declaration im¬ 
ported that the plaintiff had made 
uii absolute assignuieitt of the bill, 
and consequently, tliat the assigti- 
ineiit in evidence being only cun- 
ditiuual, this was a fat^ variance. 
Vamandau v. Bari. M. 2 Q. 4. 

42 

2. Where a libellous paragraph as 
roved contained two .emrenccs, 
y which it appeared to be iu fact 
the language of a third person 
speaking of the plaintiff’s conduct, 
luid the declaration in setting it 
out hod omitted those references: 
Held, that these omissions altered 
the sense of the reiuainder, and 


VENDOR AND VENDEE. 108T 

thM ^ variance was f3ttal. €krt- 

tmgkt Etq. ▼. E.SG.%. 

Fhge615 

VENDOR AND VENDEE. 

1. The owner of goods being {o,. 

debted to a fhetor in an amount 
• exceeding thdr yalu^ conagned 
them to nim for sale: the factor 
being also similarly indebted to 
S.f sold the goods to him. The 
factor afterwaw became bank¬ 
rupt ; and on a settlement ac¬ 
counts between J. S. and the as¬ 
signees, J. S. allowed cre^t to 
them for the price of the goods, 
and he then proved the residue of 
his clum against the estate:. Hdd, 
that as the factor had a lien on the 
whole price of the goods, such 
settlement of accounts between 
the vendee and the assignees af¬ 
forded a good answer to an action 
against the vendee for tlie price of 
the goods, brought either by or 
on the account of the original 
owner. 

By 47 G. 3. sess. 2. e. 28. s. 29., 

** all contracts for coids are to be 
fairly entered in a book to be kept 
by the factor, suliscribcd by the 
buyer; and a copy of such con¬ 
tract is to DC delivered by the 
factor to tlie cleric of the marked 
within an hour after the close of 
the market.”' -A factor having 
coals consigned to him for sale by 
^.,sold the same, and entered the 
contract iu his book as having 
been made for C., the master of 
the sliip. It was not signed by 
the purchaser; but in the copy 
delivered to the clerk of tne 
market, the purchaser’s name, as 
well as that of the factor, was in¬ 
serted; the factor had no a\ithority 
to insert the name of the master 
in his contract, but it was a cam- 
inon practice in the coal trade So 
to do« Quscre, whether, under the 
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e ir e iu Mt a nceg, an action might be 
broaght in the name of C. lor the 
■price of the coals. Hudson v. 
Gtmmger^ M.9G,^ • Page 27 
9. a ^rit merchantt sold to B. 
a wine nierchinlitt ^eral casks of 
bnua^f* some of which at the time 
of the sale were in own vaultSt 

and others in the vaults of a re¬ 
gular warehouse keeper. It was 
agreed between the parties, that 
the bran^es should remain where 
they were until the vendee could 
conveniently remove them. Im¬ 
mediately after the sale, the ven¬ 
dee marked the sevmal casks with 
his initiah. It was notorious to 
the persons carrying on tlie wine 
trade at the place where the 
parties reuded, that this sale had 
talfpn place; but no notice of such 
sale had been given to the ware¬ 
house keeper with whom some of 
the casks were deposited.^ A.t 
haviim become bankrupt while the 
branmes remained where they were 
originally deposited, it was held 
that the whole of dicm passed to 
his assignees, as goods in liis pos¬ 
session, mder and disposition by 
the consent and permission of the 
true owner, within the 21 Jac. 1. 
c. 19. s. 11 . Kttovdes v. Hor^atf, 
Aft-2G.4>. 131 

S. A transfer of a sliip, while at sea, 
to-a vendee resident in the port in 
which the ship is registered, is nut 
valid, unless copies of the bills of 
sale are delivered to the custom¬ 
house ofRcers in that port, within 
a reasonable time after the sale. 
Richardson v. Campbell, M- 2 G. 
4 . 19 (> 

4. Where an advertisement for the 
sale of a ship, described her as 
“ a copper-fastened vessel,” add¬ 
ing, that the vessel was to be taken 
with all faults, without any aHow- 
ance for any defects .whatsoever, 
and it appeared that she was only 
, partially copper-fastened : Held, 


that notwithstanding tha words, 
** with all fiiults, Ac.” the vendm* 
was liable for the breach ttf the 
warranty. Shepherd v. Kam, M. 
2 G. 4. Fime 240 

5. By a public act, tlie lYateihm 
Bridge Company were authorised 
to raise money for the purpose 
of completing their undertaking, 
cither amoim themselves or by the 
admimion of new members, or by 
granting annuities for term of years 
or for life. The act did not con- 
tiun^ any provision that the an¬ 
nuities should, or should not be 
redeemable. The Company, how¬ 
ever, in the original grant, reserved 
to themselves a power of redemp¬ 
tion : Held, under these circum¬ 
stances, that an auctioneer putting 
up to side one of these annuities, 
was bound in his particulars of sale 
to describe it os a redeemable on- 
I nuity. Cbverley v. Burrell, Af. 

2 G. 4. 257 

G. A., a merchant in London, had been 
in the habit of selling goods to B., 
resident in the country, and of de¬ 
livering them to a wharfinger in 
• London, to be forwarded to B. by 
I the first ship. In pursuance of a 
■ parol order from B., goods were 
delivered to, and accepted by the 
wharfinger to be forwarded in the 
usual niaiiucr : Held, that this not 
being an ucceptunce by the buyer, 
was nut suHicient to 'take the case 
out of the 29 Car. 2. c. 3. 17. 

Hanson v. ArmUngc, //. 2 and 3 
G. 4. 557 

7. The captain of a ship has no au¬ 
thority* to sell tJic cargo, except 
in cases of absolute necessity ; and 
therefure, where, in the course of 
a voyage from India, the ship was 
wrecked off the Cape of Good 
llopci and some indigo, which 
was part of the cargo, was saved, 
and the same was there sold by 
public auction, by the authority of 
the captain, acting bonk fide ac¬ 
cording 
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cording to the belt of lui I 
ment £r Ute ben^t of all penou 
^mcemed; bat» the jniy found' 
that there was no absolute neces- 
for the sale; Held, that the 
purchaser at such sale acquired no 
title, and the indigo hanng been 
sent to this country, the original 
owners were held entitled to re¬ 
cover its value. Freeman v. The 
East India Company^ E. SG.4. 

Page 61*7 

8. Where goods were sold, nee on 

board, and upon their shipment 
the agent of the vendors tendered 
to the mate, (the captain bmng 
absent) a receipt by which the 
goods were acknowledged to be 
mipped on account of the vendors, 
which the mate kept, but refused 
to sign, and on the following day 
sign^ bills of lading to the orders 
of the vendees: ^eld, that the 
transitus was not an end, but that 
on the insolvency of the vendees, 
the vendors were entitled to stop 
the goods. Ruck v. Hatfiddi JE. 
3G.4-. . €32 

9. The vendor of a print, being a copy 

in part of another, by varying in 
sumetrijBing respects from the main 
design, is liable to an action by the 
proprietor of the original ; and 
that although the vendor did not 
know iC to be a copy. fFest v. 
Francis, E. 3 G, 4. 737 

10. A horse was sold by verbal 
contract, but no time was fixed 
for the payment of the price. 
The horse was to remain wiui the 
vendors for 20 daj'S without any 
charge to the vendee. At the 
expiration of tliat time the horse 
was sent to grass, by the direction 
of tlic venitee, ana by his desire 
entered as tlie horse of one of the 
vendors -. Held, that tiiere was no 
acceptance of the horse by tiie 
vendee nothin 29 Car. 2. c.S. «. 17. 
Carter y'Totissaint, T. 3 G. 4. 


WAREHOUSE KEEPER. 

See VxMBOU avo Vkkbbb, 2. 

WARRANT. 

A wnrant kiued in pursuance of a 
writ de coatumace o^eudo stated 
that the de^dant was atteebed 
for non.pByment of costs in a cause 
of appeal and complaint of nulli^ 
lately depending p the Arches 
Court of Cantwbury t Held, that 
tins warrant was insuffident in not 
stating with certdnty the nature 
of the cause, so as to shew that it 
was one i^parently within the 
jurisdiction M the Eedenastiod 
Court. Rex v. Dugsxr, E. S 6.4. 

Page791 

WAY. 

1. In tr^ass and justificatiem under 
a public right of way, the locus in 
quo, which was not a thorou^i&re, 
1^ been under lease from 1719 
to 1818, but as far back as living 

I memory could go, it had been used 
by the public, and lighted, paved* 
and watched under an act of par¬ 
liament, in whidi it was enumer¬ 
ated as one of the streets in 
minder. 1818, the plainti^ 

who previously lived for 24 years 
in its neighbourhood, inclosed it: 
Held, that under these circum¬ 
stances, the jury were well justified 
in findiim that tiiere was no public 
right or way, inasmuch as tiiere 
could be no dedication to ti}p 
public by the tenants for 99 years* 
nor by any one, except the owner 
of the fee. Quaere, whether there 
can be a public highway which is 
not a thoroughfare. Wood v. Feof* 
f/.2and3G.4. 454 

2. By lease granted in 1814, and 
to take effect in June, 18^, cer¬ 
tain houses, together with a piece 
of ground which was part of an 
adjoining yard, were leased to a 

tenant. 
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tenant, togetlier with all ways with 
the said premises, or any part 
thereof, used or enjoyed beiore 
the time of granting the lease, the 
whole of the yard was in the occu¬ 
pation of one person, who had 
always used and ei\}oy^ a certain 
right of wav to every part of that 
yard: Helo, that the lessee was 
entitled to such richt of way to the 
part of the yard demised to him. 
Koojfitra v. LucaSf 7. S 6.4. 

Fbge 830 

WILL. I 

1. A testator having both real and 

personal estate, after giving several 
pecuniazy lewaci^ bequeathed all 
the rest ana residue of his estate 
and effects, whatsoever and where¬ 
soever, to trustees, their executors, 
adminirtratorB, and assigns, upon 
trust; that they diould, out of such 
reridue of the monies and effects 
that he should die possessed of, 
carry on, manage, and cultivate 
the urm then in his possession for 
die remainder of his term therein, 
for the joint advantage of certain 
of hb sons and daughters therein 
named; and, at the expiration of 
the said term, upon further trust, 
to seH and di^osc of such residue 
of his estate and effects, or such 
effects as should then be upon his 
said fann, and to divide the money 
arising therefrom among his said 
s(ms and daughters: Held, that 
the testator’s real estate did not 
pass by this will. Doe dcm» Mur¬ 
rell and Another v. Murrell end 
Othertf M. 2 G,4e. 18 

2. A testatm*, W his will, bequeathed 
the rents of one dwelling-house 
situate in A, to C.B* for hb life; 
and from and after the decease of 
the Bud C. B.f he bequeathed the 
same rents, together voith the rents 
of all his other houses and lands, 
unto liis nephews and niece tlicrein 
mentioned, for their lives and the 


lift of the survivor; and after the 
decease of the survivor of them, 
he ^vc and devised all his houses 
and lands to trustees, in trust to 
sell the same, and to pay the 
produce of such sale unto such of 
the children of hb nephews and 
niece as should be living at the 
time of the decease of the sur¬ 
vivor; and then devised all the re- 
ridue of hb estate to C.B.t Held, 
that upon the death of the tes¬ 
tator, the nephews and niece took 
an immediate estate, for their lives 
and the lift of the survivor, in the 
rent of all the houses and lands, 
except the house specifically be* 
queathed to C.J3. for his lift. 
Doe dem. v. Annandale v. Bradert 
M.2G,4^ Page 64 

S. An estate in fee, upon the deter¬ 
mination of a life estate, was de¬ 
vised to thcvwift of yf. H..’ A^B. 
was one of the attesting witnesses 
to the will. The testator died in 
1779, and the wife of A. B. died in 
1813, before the previous life estate 
was determined: Held, that A, B. 
was not a good attesting witness to 
this will. Mayfield v. Thorp, R. 
9G.4. 

4. A., at the time of making his will, 
was seised in fee of certain free¬ 
hold and leasehold premises, and, 
amongst the rest, of a dwelling- 
house, which he inhabited, in the 
parish of D .; and six acres of land, 
situate in the parish of M., a mile 
distant from the village of B.i 
and seventy acres of leasehold land, 
in and near the village of B.; and 
fifty-eight acres of freehold land, 
and some leasehold land in the 
parish of W. A., at tlie^ time 
of making his will, resided in the 
dwelling-house, and had in his own 
occupation all the land in the 
pariidi of W» A., and the freehold 
lands in the parish of and lease¬ 
hold lands near the village of B.; 
but the freehold lands in tlic pnrbh 

of 
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of JD. were in the occupation of 
tenants. Before the making of 
the will A. had contracted to sell 
alF the lands in the parish of S., 
and the leaseholds near the village 
of JB, The amount of A.*b debts 
^ the time of his death exceeded 
his personal property. A., shortly 
before his death, made a will sw 
follows: ** I direct my debts, le¬ 
gacies, and funeral expenses to be 
paid; with the due payment where¬ 
of I charge my real estates. I give 
to my nephew, T. G., 7001., to be 
paid by my executor; and to my 
nephew, y. G. (the heir at law) 
2w., to be paid by my executor; 
and, lastly, 1 constitute R. G. my 
sole executor of all my lands for 
ever, and all my leasehold pro¬ 
perty here or at B., or money that 
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shall become due ibr the same, 
raying certain annuitira hereout 
by half-yearly payments:” Hdld, 
tnat by this will the executors took 
a fra in the freehold lands in the 
parish of W. Doe dem. GiBard v. 
GBlard, E. 9 0.4>. Page 785 


yriTERBS. 

See Evidence, 7. Wiei., 3. 

WRIT DE CONTUMACE CAPI¬ 
ENDO. 

8^ Warrant, 1. 

WRIT OF ERROR. 

See Practice, 2. 


END OF THE FIFTH VOEUME. 


PrinUHl by A. Stmlian, I.aw-rrinter to HIb Majesty, 
I’rintcn-Strcct, London. 
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